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Lord Chancellor Han DWICK b. 
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Juinſn verſus Brown, November 7, 1743. Caſe t. 


Bill was brought for an account . a creditor of a bankrupt * Where the dec 
againſt the aſſignees. * Ea Ge. 
f equity of a 
The aſſignees put in an HOY denying all the equity of the bill, bill 27 the 
and the rn brought the cauſe to a hearing, on bill 120 anſwer ue anc ear 
only. | hearing on bill 
f and anſwer 
only, in order 


Lord Hardwicke upon the merits diſmiſſed * pill with coſts tO to get off with 
be taxed ; for he ſaid the plaintiff in this caſe avoided replying, in 49-- coſts; the 
hopes of faving coſts, and that he would not encourage a practice ig. _—_ 
which was done merely to get off with forty ſhillings coſts; for ifupon - "mpg 
a motion had been made to diſmiſs the bill for want of proſecution, i be tant. 


the plaintiff knew the defendant would have been entitled to full * 
colts, 


Lacon verſus ene Fe” 9, 1743- Caſe 2. 
WM. e. 644: 

OH N Hay and Elizabeth his wife, the heir and deviſes of ele Hard. 

Degge deceaſed, being ſeiſed in right of Elizabeth of divers lands ie on the 
in Derbyſhire, held by leaſe from the dean of Lincoln to the faid of this caſe 
Simon Degge and his heirs for three lives; viz. the life of Simon decreed an 
Degge, Elizabeth his wife, and the faid Elizabeth Hay, and alſo Senn in, 
ſeiſed of the inheritance, in fee expectant on the death of Dame Eu- execution in 
zabeth Saunderſon, grandmother to Elizabeth Hay, and of her mo- f#vour of the 
ther, in the manor of Boothby, and divers lands in Lincolnſtire: of f. again 
they borrowed on the 107% of Fuly 1735: 1000 J. of Thomas Mo geh. th heir at law 
and for ſecuring thereof by leaſe atid releaſe: and fine conveyed to of fi. 
Msſely and his heirs the fad manor and lands 1 in Derbyſhire, and on 


Vor, III. | B | borrowing 
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_ borrowing the further ſum of 800 I. they conveyed to Moſely the 


lands in Zmneoiyfhire, and on Moſely's advancing 2001. more, they 
ſubjected both eſtates with the payment of the ſeveral ſums of 
1000/7. 800/. and 2001. but before any part of the principal and in- 
tereſt was paid John Hay died without iſſue, and his wife became 
ſolely ſ&ſed, and in November 1737. borrowed of Moſely the further 
ſum of 240 l. os. 64, which with 1 59 J. 19s, 6d. due for intereſt, 
made 2400 J. and by indorſement dn the ſecond mortgage deed ſub- 
jected both eſtates with payment of the 2400 l. and Eligabeth being 
defirous of diſp« ing of her intereſt in the Lincolnſbire eſtate, and to 
add a third life to e leaſe of the Derby/ire eſtate, in order to raiſe 
a fund for the payment of her debts, employed one Forfter to treat 
with the defendant Mertius, when after divers meetings Forfler on 
behalf and with the conſent of Bitabath Hay carte to the following 
parol agreement, that Elizabeth in conſideration of 22601. 10s. to 
be pad by Mertins ſhould convey the eſtate in Lincolnſbire to him 
and his heirs, ſubject to the eſtates for lives of Lady Saunderſon and 


E lixabetb Degge, and the purchaſe money to be applied towards 
the diſcharge of Mp/2h's mortgage; und it was alfo agreed that the 


leaſe of the Derbyſhire eſtate ſhould be renewed and a third life 


© - + atlded, us. the fon of the defendant Mertins, and that thereupon 


he ſhould lend to Elizabeth by way of m and on the ſecurity 
of the Derbyſhire eſtate 1600 l. in order to raiſe a fund for payment 
of her debts and the reſt of Moſely's mortgage, and alſo to enable her 
to pay 3751. fine for the {aid renewal, and Adertins in of the 
EVER aid Elizabeth 100 l. for which he took ber big, and ba 
the deat e Lady Saunderſon, he in conſideration thereof farther 


agreed to add 140/. to the 2260. 195, making together 24007. 105. 


and in further execution of the a 


ment paid Eligabeth another 


| 100/. for which he took her note, and afterwards another 100 J. 


— —2 


and alſo 400 J. to enable her to pay the fine to the dean of Lincah, 
and to add a third life in the Derbyſhire eſtate, for which he took 


a bond till the agreement could be compleated, out of which ſum 


—— —— — — 


ſhe paid 3757. and a new leaſe was taken of the Derbyſture eſtate 
wherein the life of Mertins the ſon was inſerted with the appr o- 
bation of Mertins the father, according to the parol agreement: be- 
fore the ſame was perfected Elizabeth Hay died inteſtate, leaving the 
defendant Degge her heir at law. | 8 


The plaintiff being a large creditor of Elizabeth Hays, by ſimple 
contract having procured letters of adminiſtration in truſt for himſelſ 
and the reſt of the creditors, brings his bill praying an account of the 


 inteflate's real and perſonal aſſets and of her debts, and to receive a 


ſatisfaction out of the real for ſo much of the perſonal as had been 

exhauſted in diſcharge of the ſpecialty creditors, and that the agree- 

ment entered into with the defendant Mertins may be ſpecifically. 

carried into execution, and that he may be compelled to take à con- 

veyance of the Lincolnſhire eſtate, and advance the 1600 J. on the 
1 
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Derbyſbire eſtate as a fund for the payment of the inteftate's debts, 
and that the defendant Degge, the heir at law, might convey to 
Mertins as the court ſhall direct, or in caſe he does not, that Mertins 
may hold the eſtates to him and his heirs. | 


The defendant Jahn Mertins by his anſwer admitted all the facts 
and circomftances relating to the parel agreement, as charged by the 
bill, and offered to perform it, and compleat his purchaſe of the 
Lincolnſhire eſtate, and advance the 1600 /. on the ſecurity of the 
Derbyſhire eſtate, provided he be allowed the ſeveral ſums advanced 
on the foot of the agreement out of ſuch purchaſe and mortgage mo- 
ney, and be permitted to hold the eſtate in Lincolnſbire to him and 
his. heirs, and ſo as the leaſe of the Derbyſhire eſtate be renewed, 
and the lives fallen therein fince making the agreement be filled up. 


The council for the defendant Degge, the heir at law, inſiſted he 
was an intire ſtranger to all the tranſactions between Merizns and 
Elizabeth Hay, but if any fuch pars! agreement was made, he was 
not, nor could be bound, or atry ways affected thereby, in regard 
the ſame, or any part thereof, did not appear to have been reduced 
into writing, not in any ſort performed by Elrzabeth Hay in her life- 


time. 


LoR D CHANCELLOR, 


The firft queſtion is, whether the agreement inſiſted on by the 
bill, and admitted by the anſwer of the defendant Mlertins, ought, 
upon theſe circamſtances, to be carried into execution; what 
makes this particular, is, if the bill had been brought by Mrs. Zayes 
in her life-time, and the defendant Mertins had admitted the agree- 
ment, though he had infiſted on not performing it, the court would 
have decreed it; becauſe the admiſſion takes it out of the ſtatute of 
frands and perjaries. 5 


The fecond queſtion is, whether as between the repreſentative of 
Mrs. Hayes's perfonal eſtate, and the defendant Mertins and Mrs, 
HFayes's heir at law, it ought to be performed? 


It has been objected by the council for the heir at law, that the 
agreement is not in writing, nor concluded; and if it was reduced to 
a certainty, yet there has not been a ſufficient part performance. 


Now it is clear to me that there was a certain agreement, with a 
variation afterwards from an accident, by which the eſtate became 
more valuable ; for it does not appear that Mrs. Hayes had the leait 
intention of breaking off the agreement, but inſiſted only on an 
advanced price, as it was natural and reaſonable for her to do: 
And it is likewiſe in evidence, that the defendant Mertins agreed to 
give more, and that Mrs. Hayes deſired him to pay the third ſum, 

5 


4 CASES Argued and Determined 
| There are ſeveral ways of part executing an agreement. 
Davey of Af poſſeſſion is delivered, that is a ſtrong evidence of the part- 


poſſeſſion, or execution of an agreement. 
Payment of | : 
„ - The ſtatute of frauds and perjuries goes equally againſt making a 


ance of an mortgage of a real eſtate without being in writing, as againſt a pur- 
enced into Chaſe if not in writing, for as the laſt can be no lien, neither can 


writing. the other be a ſecurity. 


3 Lee . Las. Paying of money has been always held in this court as a part 
2 - 7 2.0. performance. | 


It is ſworn poſitively in this caſe that the money was applied for, 
and paid abſolutely upon the foot of the agreement, . 


As to Mrs. Hayes's taking notes of the defendant Mertins inſtead 
of the money, the evidence being, that they were given on account 
of the purchaſe money, will take off the force of the objection. 


It is ſaid it muſt be ſuch an act done as appears to the court would 
not have been done, unleſs on account of the agreement; and to be 
ure this is right. 


But as to the other objection, that it much be certain at all events 
that the agreement ſhould be performed even independant of the 
title, whether it can be made out or not, is carrying it too far, and 
would hold equally had the agreement been in writing, for whatever 
the title may be, ſtill Mr. Mertins would have had a lien upon the 
eſtate by virtue of the agreement. | 


Where the If there is a leaſchold eſtate that is mortgaged, and no covenant on 
moregagor of the part of the mortgagor that he will procure the lives to be filled 
Slade has not UP, the mortgagee cannot compel him to do it, but muſt pay the 
covenanted, expence of renewing, and then reimburſe himſelf by adding it to 
procr wil the principal of the mortgage, and it ſhall carry intereſt. 
ives to be | a $78 | 
filled up, he Upon the whole I am of opinion that, upon all the circumſtances 
— +. appearing in this caſe, the agreement entred into between Eligabeth 
on adding the EHay in her life-time, and the defendant Mertins for the purchaſe of 
. of re the reverſion of her eſtate in Lincoluſtire, for the ſum of 2400“. 105. 
par ave hg Lu and for the mortgage of the leaſehold eſtate for lives in Derbyſhrre, 
the mortage, for the ſum of 1600 J. ought to be performed, and carried into ex- 
2 ET" ecution, and do order and decree the ſame accordingly ; “ and do 
: « direct the Maſter to compute intereſt on the 700 J. paid by Mer- 
« tins to Elizabeth Hay at different times, towards his purchaſe and 
* mortgage money, at the rate of 4 J. per cent, per ann. from the 
< reſpective times of payment thereof, and the Maſter alſo to take 


all 
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ec an account of the principal and intereſt due to the defendant Mrs. 
Harris, the executrix of Mrs. Dormer, the repreſentative of Kirk 
te the aſſignee of the mortgage to Moſely, and to tax her and Lady 
« Biſhop's coſts, the heir at Jaw of Mrs. Dormer, and decreed that 
« Mertins ſhall pay Mrs. Harris what ſhall be fo found due for prin- 
e cipal, intereſt and coſts, and on ſuch payment, and to Lady Bi- 
« ſhop her coſts, do order Lady Biſhop to convey to Mertins the 
« eſtate in Lincolnſhire; and further order that the defendant Mer- 
ce tins do pay to the plaintiff, the adminiſtrator of Elizabeth Hay, 
te the reſidue of the 1600 J. after deducting what ſhall be due to him 
e for the 700 l. and intereſt ; and thereupon order Mrs. Harris to 
* convey to Mertins the leaſehold eſtate in Derbyſhire by way of 
© mortgage; for ſecuring the repayment of the ſum of 1600 J. with 
< intereſt at 4/. per cent. ſubject to a redemption by Degge, the heir 
e at law of Elizabeth Hay, and after ſuch conveyance made of the 
« Lincolnſhire eſtate, do order the poſſeſſion thereof be delivered to 
« Mertins, and that he and his heirs do hold the ſame againſt Degge 
e and his heirs; and it being admitted that there are but two lives 
* now ſubſiſting on the leaſehold eſtate, I order that Mertins be at 
< liberty to renew the leaſe thereof by adding a new life, and that 
«© what ſhall be paid by him for the fine and charges of ſuch re- 
*« newal be added to the principal money advanced by him on the 
e ſecurity of the ſaid eſtate, and be included in his mortgage to car- 
<« ry intereſt in the like manner. 


Ex parte Roberts in November 1743. amongſt the luna- Caſe 30 


tic petitions. 
LorD 8 | 
HIS is a complaint upon theſe grounds: 
Firſt, Miſbehaviour of the commiiliicners. 
Secondly, Miſbehaviour of the jury. 
Thirdly, The finding of the verdict. 


As to the firſt part of the complaint againſt the commiſſioners, it 
appears to be groundleſs and vexatious. 


As to any miſbehaviour in the jury the evidence is very flight, 
and is entirely anſwered, for it appears that Mr. Robert's council de- 
fired he might dine again with chem 


The other part of the petition deſerves more conſideration, 
Vor. III. C It 


6 CASE 8 Argued and Determined 


It is objected to as a verdict againſt evidence, but I think there is 
nothing ſatisfactory in the affidavits to induce me to be of that opi- 
nion. | 

IF it is not againſt evidence, then the next queſtion is, in what 
method it muſt be gone into, 


Where there There can be no melius inguirendum, for that is only grantable 
is any milde- on the part of the crown ; but where there is any miſbehaviour in 
haviour in the . . 3 , . . . 

execution of the execution of an inquiſition, it muſt be examined into, and if the 
an inquiſition court ſee cauſe they may quaſh it, and direct a new commiſſion; 


of lunacy, the TY "is 4 
court upon but a melius inguirendum is for the crown, who cannot traverſe as the 


examining in- ſubject can. 
to it may, -d 
"a ans But what ground is there for me to quaſh the preſent inquiſition ? 


direct a new The commiſſion was very ſolemnly granted upon inſpection, and 

commiſion. hat would be the conſequence if I ſhould quaſh it? it is impoſſible 
to have an inquiſition more ſolemnly taken, and at laſt no body 
would be bound by it; this would be only putting the parties to an 
uſeleſs expence. | 


The queſtion therefore is, whether there is any ground to do 
any thing, and what ? 


As to the grounds, I do not ſee ſufficient from the affidavits, but 
from the ſecond inſpeCtion I think there is; he has certainly ap- 
peared much better than he did at a former inſpection, and his ap- 
pearance now does not prove him to be either a fool or madman, 
and it is not put upon his being an ideot. 


Fitzherbert's Natura brevium proves, that it is a common method 
to inquire by inſpection after an inquiſition returned, and there have 
been many caſes of that ſort : but if upon inſpection the Chancellor 
is at all doubtful, there ought to be ſome better method of deter- 


mining it; and the Sr. of 2 Ed. 6. ch. 8. ſec. 6. ſeems to be made 
for that purpoſe. | | 


ce If any perſon be or ſhall be untruly founden lunatick, &c. be it 
enacted, that every perſon and perſons grieved or to be grieved by 
any office or inquiſition ſhall and may have his or their traverſe to 
the ſame immediately, or after, at his or their pleaſure, and pro- 
ceed to trial therein, and have like remedy and advantage as in 
other caſes of traverſe upon untrue inquiſitions or offices founden. 


cc 


cc 


cc 


cc 


But it was objected, that if the party is by law intitled to a traverſe, 
he had no need to apply to this court ; and that was my apprehen- 
fion when firſt it was opened ; but Sir John Cutt's caſe in Ley 86. 
87. makes it more doubtful, whether he has ſuch a right; however, 

without 
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ithout the leave of this court the cuſtody could not be ſuſpended; 
nd that ſeems to be the reaſon of the orders by Lord King in the 
caſe of Mrs. Smithie, upon the making of the ſecond of which ſhe 


appeared in court. 


The queſtion therefore is, whether I ſhall grant leave for the lu- 
natic to traverſe or not. 


Upon reaſonable terms I am willing to put it in ſome method of The 2 
againſt whom 


inquiry, and it will be for the advantage of all parties; for if I grant e om. 
the cuſtody, the committees muſt bring a bill to ſet aſide the ſet- ſion of lunacy 
tlement which he has made of his eſtate ; and Doctor Finney would — on the 
have a right to inſiſt upon the validity of it, ſo that an iſſue muſt es Ko 
be directed to try it, and ſuch an iſſue would be a greater expence made upon a 
to the parties than a traverſe, and therefore I aſked whether Doctor gy _ 


Finney would ſubmit to be bound by the traverſe ; for though it towed to tra- 
would be binding againſt Mr. Roberts, it would not be ſo againſt verſe the in- 


Doctor Finney as to the grant of the cuſtody of the land, who claims 3 = 

as a purchaſer, the callody 
ſuſpended till 
further order. 


It has been objected, that great miſchief would ariſe in caſe the 
grant of the cuſtody ſhould be ſuſpended, and it is faid that then 
there would be a traverſe taken in every caſe ; and to be ſure great 
miſchief would ariſe if it ſhould be lightly come into by the court, 
yet there are many caſes where notwithſtanding the finding the 
court has ſuſpended the cuſtody ; and there was a caſe before me 
lately of that ſort ; and here can be no great inconvenience from ſuſ- 
pending it in the preſent caſe, for if any thing is done in regard to 
the eſtate, it will abide the event of the traverſe ; however, leſt 
any ill uſe ſhould be made of it, I ſhall ſuſpend it only till further 


order. 


Mr. Attorney General has cited Sir John Napper's caſe, Trin. term 
10 Ann. in which there was a traverſe, and Smzthie's caſe in 1728. 
which was a motion for leave to traverſe by attorney, which was op- 
poſed ; but he faid it was there agreed that a traverſe was given by 
2 Ed. 6. but that it muſt be in proprid perſons ; and Lord Chancellor 
ordered to be attended with precedents, which he ſaid was only to 
ſhew in what way the traverſe was to be; and afterwards many pre- 
cedents were ſhewn, but there was no caſe where an ideot had tra- 
verſed by attorney, though many where a lunatic had: therefore 
Lord Chancellor in that caſe thought that it being the caſe of an 
ideot, ſhe muſt appear in perſon, which ſhe did accordingly, and 
leave was given her to traverſe. Vide Stone's caſe in Tremaine's Pleas 
of the Crown 653. a precedent of a traverſe ; and for the doctrine of 
traverſing an inquiſition, vide 4 Co. the caſe of The Commonalty of the 
Sadlers; and 8 Co. 168. Paris Stoughter's caſe. Sir T. Jones 198. 


Shower 199. 8. C. Skinner 45. S. C. 
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„ A _ ſo In the caſe of Lawrence verſus Lawrence, Lord Somers held a 
11 wy: but che words deviſe of lands generally to the wife to be in bar of dower; it went 


, 77% Yoke 3 afterwards to the houſe of lords, and the decree was reverſed: 
ecure A ium 


3 , mance have 


fee al A 7 


8 CASES Argued and Determined 


Vide 18 H. 6. by which there ought to be a month's time between 
the return of the inquifition, and the grant of the cuſtody, and land, 
in order for the parties to come in and tender ſuch traverſe. 


Caſe 4. Tinney verſus Tinney, November 15, 1743. Þ 

| | 8 —— Boat — 
A huband in Bill was brought for dower, the defendant the heir at law inſiſts 
— 2 that the huſband in his life-time gave a bond in the penalty of 
in the penalty 1 000 J. in truſt to ſecure to his wife 500 J. in cafe ſhe ſurvived, and 


of 1000 f. in that it was intended at the time in lieu of dower, and that ſhe ac- 
truſt to ſecure 


to bis wife knowledged it to be ſo, and offered to read evidence of her acknow- 


900 /. in caſe ledgment. 
ſhe ſurvived ; | 


evidence, to ſhew it was intended at the time in lieu of dower, and that the wife acknowledged it to 
fo cannot be allowed, being within the ſtatute of frauds and perjuries. 


Lord CHANCELLOR, 


A general I am of opinion that parol evidence cannot be allowed in this caſe, 
— being within the ſtatute of frauds and perjuries, and that a general 


ar of dower, proviſion for a wife, was not a bar of dower, unleſs expreſſed to be 


we uc In the caſe of Vizard verſus Longdale, 5 Geo. 1. Sir Foſeph Jekyll held 4 fo 
= — Da the words in a bond to ſecure a ſum̃ of money for her livelihood and 2 


and mainte- maintenance was no bar of dower ; Lord Chancellor King was of 4 2 | 


been deter. OPINION that it was a bar of dower, and faid it was within the equi 


mined to be a of the Sf. of Hen. 7. of jointures, and therefore reverſed Sir Jo/aq 4 
bar of dower. I deere. 1 Zn AN 
9 


Caſe 35. Gaſcoigne and others verſus Barker, December 15, 1743. 
on a Rehearing. 


2 2 was made in this cauſe on the will of Scorey Barker, 


rited unleſs by which was as follows : 

expreſs words, | 

CLIT e I give to my ſon Henry all my lands, tenements and heredi- 
and the rule taments, in poſſeſſion and reverſion, freehold and copyhold in the 


holds equally « pariſh of Ch:iſwicke, or elſewhere in the county of Middleſex, 


where he is an 


heir of ele- (Which copyhold lands I have ſurrendered to the uſe of my will) 
mary lands, © to him and his heirs. 


A parenthels Mr. Attorney General inſiſted, that all the copybold lands paſled, 


8 and that the words in the parentheſis are ſuperfluous, and that it is 
rej in le- | 


gal caſes, though according to the rules of grammar a ſentence may be compleat without it. 
| 3 an 
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an abſolute deviſe; and the ſubſequent words may be rejected, ac- 
cording to the maxim in law, utile per inutile non vitiatur : and in 
ſupport of this doctrine cited Hob. 17 1. Marſh's Rep. 31, 41. 
Dyer 376. or if the court ſhould be of opinion not to reject theſe 
words, then he inſiſts that they are large enough to extend to all the 
teſtator's copy hold lands, and ought not to be reſtrained to a part 
only. | 


LoRd CHANCELLOR. 


The firſt queſtion is, whether the words in the parentheſis, arc 
to be taken as reſtrictive of the firft words of the deviſe, and I can 
take them no otherwiſe, 2 


This is the caſe of lands deviſed by general words: if inſtead of 
this the teſtator had ſaid, I give my meſſuages with the appurtenan- 
ces called the King of Bobemia's head, that would have been a dif- 
ferent caſe, and I, ſhould have thought the ſubſequent words a mi- 
ſtake only in the deſcription. 


But when a man does not make a certain definitive deſcription, 
it is very difficult for courts of juſtice not to conſtrue the ſubſequent 
reſtrictive words, as explanatory of the former. 


As to the caſe in Marſb's Rep. of tithes, it is nat ſimilar to this, 
for if they had conſtrued it otherwiſe, the will muſt have been 
abſolutely void: ſo likewiſe in the caſe in Dyer, where a man de- 
viſes his meſſuages, late Richard Cotton's, &c. if the court had 
ſuffered the miſtake to prevail, it would have made the deviſe void. 


But here the conſtruction I make will have an affect as to 


of the copyhold lands, which are actually ſurrendered, though not 
as to the whole. ü 


The caſe in Cro. Car. Chamberlaine verſus Turner 129. does not 
come up to this: I deviſe the houſe or tenement wherein William 
« Nicholls dwelleth, called the White Swan in Old Street, to Henry 
* Gallant, my daughter's ſon, for ever; and the queſtion was, 
whether all the houſe paſſed or the entry, and thoſe three rooms 

which were in William Michels poſſeſſion only; and three judges 

were of opinion that the whole houſe paſſed. 


* 


1 wonder how it held fo much debate, for the previous part of 
the deſcription being true, it was of no conſequence if there were 
twenty other lodgers, as William Nicholls lodged there likewiſe. 


An obſervation has been made on it's being in a parentheſis, that 
the ſentence for this reaſon is independent and compleat without it, 


and therefore this may be rejected as ſuperfluous, 
Vor. III. 3 It 


m—_—_— cc * —— . _— 2 
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It is true with regard to the niceties of grammar, the obſervation 
may be right in ſome inſtances. | 


But in legal caſes a parentheſis is not to be rejected: beſides, there 
are many inſtances in the common kind of writing where commas 
only are uſed inſtead of a parentheſis, therefore this may be laid out 
of the caſe. 


But what makes it ſtill ſtronger, there is a plain reaſon here for 
a parentheſis. 


| Becauſe in the former part of the deviſe the. teſtator had coupled 
the words copyhold and freehold together, and therefore he was 
under a neceſſity of throwing it into a parentheſis with the repetition 
of the word copyhold. 


So that the authorities do not come up to the caſe made by Mr. 
Henry Barker the deviſee, for thoſe caſes are all in grants. 


I have a doubt whether in the caſe of grants the conſtruction is 
more ſtrict than in wills, for if a man grants to another ſuch and 
ſuch houſes in the occupation of A. B. and C. and afterwards exce 
the houſe in the occupation of B. the exception is void, becauſe they 
will rather reje& the ſubſequent exception entirely, than the grant 
itſelf ſhould be void. | 


This is a queſtion between an heir and deviſee, and an heir is not 
to be diſinherited unleſs by expreſs words, or a neceſſary implication : 
And I know no diſtinction from this rule where the heir is, an heir 
of cuſtomary lands, any more than where he is of freehold. 


The great objection, and which has ſome weight, is, that there 
is part of the ſame inn or houſe which has been ſurrendered : And 
if the teſtator had deſcribed it by name, I ſhould have been of opinion 
the whole would have paſſed though part only had been ſurrendered. 


But it appears by the ſurrenders themſelves, which were at dif- 
ferent times, that part of the inn was not bought till ſome time after 
the firſt ſurrender, and therefore this fact clears up and explains the 
intention of the teſtator. | | 


So that the court muſt make ſo many ſtretches here, in order to 
diſinherit the cuſtomary heir, that it is much better to let the 
words have their plain and obvious meaning, though the defendants 
are younger children, and claim it as a proviſion. | 


The decree muſt be affirmed, 
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Lovell verſus Lovell, November 23, 1743. Cafe 6. 
: He, 455. e, AM. 
Y OHN Lovell ſurrendeted to William Lovell, brother of John Lo- The ſurrender 
vell, the copyhold premiſſes in queſtion, until Thomas Lovell, ſon tor —_ 
of Ralph Lovell, and brother alſo of John Lovell, ſhall attain twenty- have the fame 
one, and after ſuch age to the ſaid Thomas Lovell, his heirs and affigns 3 
for ever. Signed Jobn Lovell. ments 2 hw, 
and other 


Indorſed, by agreement between John and William Lovell, that <2nveyancer 


the ſaid William Lovell is to receive the rents, &c. until Thomas at- _ 3 1 


tains twenty-one, and then to account to him for the ſame, but not the limitations 


| | of a copyhold 
be . t Lovell. are ſo famed, 
| Am. Lovell. as by the rules 

of law they 


John died the 19th of November 171 f. without iſſue, leaving Nil- mad e 


liam his eldeſt brother and heir, who enjoyed the ſaid premiſſes till their fate, and 
the 167 of January 1734. when he died; Thomas, the ſon of Ralph, a intention 
and brother of the plaintiff, died an infant the 12th of March 171 5. them good. 
without iſſue before the plaintiff was born, ſo that the faid Thomas 

Lovell deceaſed having no brother or ſiſter born at his death, and 

being then about nine months old, Milliam Lovell deceaſed was his 


heir at law likewiſe. 


Thomas Lovell the ſurrenderee dying before he attained twenty- 
one, the queſtion, is, whether the plaintiff as brother of Thomas is 
entitled under the ſurrender of John Lovell to an account of the rents, 
&c. ſuch contingency as in the ſurrender never happening ; or whe- 
ther the defendant William Lovell deceaſed, as heir to the ſurren- 
deror, is not entitled to both; or whether the eſtate is not liable to 
an account for the profits, and to whom. 


Mr. Attorney General for the plaintiff cited Byraſlon's caſe, 3 Co. 
20. and Taylor verſus Biddall, 2 Mad. 289. 


Mr. Brow for the defendant cited 1 Leon. 101. and Mr. Ford of 
the fame fide cited Idle verſus Coke, Salk. 620. and Cro. Jac. 370. 


LoRD CHANCELLOR. 


As this is the caſe of a copyhold, no other conſtruction can be 
made, but what ariſes on that kind of conveyance. 


As to the real intention of the ſurrenderor, it is ptetty difficult to 
maintain what the plaintiff's council contend for, that though Tho- 
mas the infant was but four months old, the ſurrenderor intended 


to deveſt himſelf of the whole eſtate, and give it in ſuch a manner, 
3 that 


12 CAS Es Argued and Determined 


that notwithſtanding the infant died the next day, it would go to 
his heir though ever ſo remotely related to the ſurrenderor, 


The ſurrender was never perfected, for in one reſpect the bill 


is brought for that purpoſe, and upon the circumſtances of this cafe, 
there is no occaſion to make a ſtrain in favour of the plaintiff. 


—— = = * x 
— — _— _ * * 
— — ——ů—ůů — —T— 2 — 2 
= 
_ 
- * 


1 | But be this as it will, the words as they now ſtand, and the legal 
. effect of thoſe words, muſt have their avail. 


3 I will take it firſt upon the words abſtracted from the memoran- 
— by dum. - 


% 


wh 


. It has been inſiſted on, that though Thomas the infant died at nine 
N months old, yet the eſtate veſted in him, and that it was a diſpoſition 
N of the inheritance to him immediately, and only a chattel intereſt in 
| N the uncle, till the infant might attain his age of twenty- one, though 
| he died at nine months old. | 


As to the caſes cited, Boraſton's, and Taylor verſus Biddall, they 
it | ©. were both upon wills, in which there is great latitude of conſtruction, 

to comply with the intention of a teſtator; and in Boraſton's the 
principal point (for it was not merely an auxiliary argument) was it's 
being a computation by the teſtator for payment of debts, and Taylor 
verſus Biddall is upon an executory deviſe; for I had a very parti- 
| cular reaſon to look into this caſe in Stephens verſus Stephens, and 
. therefore ſent for the record out of the treaſury: Not truly ſtated in 
. the report of the caſe, for the other point mentioned in the book 
if could not ariſe, being determined merely upon an executory deviſe. 


Surrenders of copyhold eſtates are to be conſtrued as deeds and 
cguveyances at common law, and not as a will; and as Mr. Ford 


ſaid, a ſpringing uſe in a copyhold eſtate would be conſtrued as a 
ſpringing uſe in a freehold. 


If this had been a limitation by deed of an eſtate at common law, 
as Thomas died before twenty-one, it cannot be ſupported, that the 
eſtate to William ſhould continue till Thomas might have attained his 
age of twenty-one. 


| If limitations are ſo framed, as by the rules of law they are void, 
1 they muſt take their fate, and no intention can make them good. 


To ſupport a To be ſure there is a difference between requiring an eſtate to 


contingent re- ſupport a contingent remainder in a freehold, and a copyhold, be- 
mainder in a | 
freehold, there muſt be a tenant of the freehold againſt whom a præcipe may be brought; otherwiſe as to 


a copyhold, for there no præcipe can be brought, being parcel of the manor only, and the freehold in 
the Lord. . 24 5x 


bn. | cauſe 
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cauſe in the former there muſt be a tenant of the freehold againſt 
whom a præcipe may be brought, but copyhold lands are not held 
of the manor, but are parcel of the manor, and the freehold is in 
the Lord, therefore no præcipe can be brought againſt the tenant 
of a copyhold. | f | 

But I know of no caſe, where there is a limitation of a copyhold 
in the manner it is here, that it has been conſtrued to be good. 


As to the indorſement. 


This is no more than the declaration of the truſt of the pro- 
fits to William for Thomas, and not for payment of debts, or any 
other purpoſe. | 


I think this rather turns againſt the plaintiff, becauſe it takes it 
out of the reaſon of Boraſton's caſe: For there the teſtator had 
made a computation that the profits would clear. his debts by the 
time his ſon attained the age of twenty-one, and therefore notwith- 
ſtanding he died before twenty-one, the court was of opinion, it 
ought to continue till he might have attained his age of twenty-one. 


But here William Lovell could not be accountable to any heir of 
Thomas Lovell, for William by the memorandum is expreſſly directed 
to be accountable to Thomas only. | 


Therefore, as this differs from Boraſton's caſe, and as it is not 
upon the conſtruction of a will, and as the ſurrender of copyhold 
_ eſtates is to have the ſame conſtruction with feoffments at law, and 
other conveyances, therefore I muſt decree for the defendant, the 
heir at law of WMilliam Lovell, and diſmiſs the bill of the plaintiff, 
who is the brother and heir at law of Thomas, but without coſts. 


Lawton verſus Lawton, December 14, 1743. Caſe 7. 


H E material queſtion in the cauſe was, whether a fire engine A fire engine 
ſet up for the benefit of a colliery by a tenant for life, ſhall * up for the 


. benefit of 
be confidered as perſonal eſtate, and go to his executor, or fixed to N 
the freehold, and go to a remainder man. | tenant for tie, 


There was evidence read for the plaintiff, a creditor of the tenant _ — — 
for life, to prove that the fire engine was worth, to be ſold, three eſtate, and 
hundred and fifty pounds; and that it is cuſtomary to remove them 95 t che 
and that in building of ſheds for ſecuring the engine, they leave increaſe of = 
holes for the ends of timber, to make it more commodious for re- is . 
moval, and that they are very capable of being carried from ones. 
place to another. e 


Vor. II. E ; That 
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© That theteftator, the council forthe plaintiff faid, was dead, greatly 
indebted, and it would be hard, when he has been laying out his 
creditors money in erecting this engine, that they ſhould not have 
the benoſit of it, but that the friſt rule of law ſhould take 


== | place. f 


—_ - Mr. Wilbraham compared it to the caſe of a cyder mill which is 
| let in very deep into the ground, and is certainly fixed to the free- 
1 ; hold; and yet Lord Chief Baron Comyns, at the aſſizes at Worceſter, 
| | upon an action of trover brought by the executor againſt the heir, 
8 was of opinion that it was perſonal eſtate, and directed the jury to 
| find for the executor. bs N 


| Evidence was produced on the part of the defendant, to fhew 
'8 that the engine cannot be removed without tearing up the foil, 
fl and deſtroying the brick work. 


| g, Mr. Clark of council for the defendant cited Finch, fol. 135. 

| 5 ——— under the head of d:fireſs : and the caſe of Wortley Mountague verſ. 

| 4 , © Sir James Clavering, about two years ago before Lord Hardwicke. 
| 


 LorDd CHANCELLOR. 


This is a demand by a creditor of Mr. Lawton, who ſet up the 
fire engine, to have the fund for payment of debts extended as much 


i as poſſible. | 
0 | It is true the court cannot conſtrue the fund for aſſets, further 
. than the law allows, but they will do it to the utmoſt they can in 


favour of creditors. 


This brings on the queſtion of the fire engine, whether it ſhall 
be conſidered as perſonal eſtate, and conſequently applied to the in- 
creaſe of aſſets for payment of debts, 


Now it does 2 in evidence, that in its own nature it is a per- 
ſonal moveable e, taken either in part, or in groſs, before it is 


it But then it has been inſiſted, that fixing it in order to make it 
if work, 1s properly an annexation to the frechold. 


| The old caſes To be ſure, in the old caſes, they go a great way u the an- 
[1 goa great way nexation to the freehold, and fo long ago as Henry the Seventh's 


upon the time, the courts of law conſtrued even a copper and ffirnaces to be 
Þ the freehold ; part of the freehold, 
* but courts of 


0 late have relaxed this firict conſtruRion of law, to encourage tenants for life to do what is adyantageous to 
the eflate during their term. 


Since 
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since that time, the general ground the courts have gone upon of 
relaxing this tri conſtruction - law is, that it is for the benefit 
of the publick to encourage tenants for life, to do what is advan- 


tageous to the eſtate during their term, 
What would have been held to be waſte in Henry the Se- To remove 


venth's time, as removing wainſcoat fixed only by ſcrues, and marble OT f- 


chimney pieces, is now allowed to be done. ſcrews, and 


marble chim- 
22 
Coppers, and all ſorts of brewing veſſels, cannot poſſibly be uſed Landlords 
without being as much fixed as fire engines, and CO —_— 4 
eſpecially, pipes muſt be laid through the walls, and ſupported by n a8 
walls; and yet, notwithſtanding this, as they are laid for the con- — 
venience of trade, landlords will not be allowed to retain them. Cel againft a 


tenant, as they 
were laid for 

This being the general rule, conſider how the caſe ſtands as to the conreni- 
the engine, which is now in queſtion. ence of trade. 


It is ſaid, there are two maxims which are ſtrong for the remain- 
der-man : Firſt, That = ſhall not deſtroy the — thing, by 
taking away the ry to it. 


This is very true in general, but does not hold in the preſent 
caſe, for the walls are not the principal thing, as they are only 
ſheds to prevent any injury that might otherwiſe happen to it. 


Secondly, Tt has been ſaid, that it muſt be deemed part of the 
* becauſe it cannot ſubſiſt without it. 


Now collieries formerly might be enjoyed before the invention of 
engines, and therefore this is only a queſtion ef majus and minus, 
whether it is more or leſs convenient for the colliery. | 


There is no doubt but the caſe would be very clear as between 
landlord and tenant. 


It is true, the old rules of law have indeed been relaxed chiefly 
between landlord and tenant, and not ſo frequently between an an- 
_ ceſtor and heir at law, or tenant for life and 9 


But even in theſe caſes, it does admit the conſideration of publick 
conveniency for determining the queſtion. 


I think, even between anceſtor and heir, it would be very hard 
that ſuch things ſhould go in every inſtance to the heir. 


One 


- 
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One reaſon that weighs with me is, its being a mixed caſe between 
enjoying the profits of the land, and carrying on a ſpecies of trade; 
and, conſidering it in this light, it comes very near the inſtances in 
brewhouſes, &c. of furnaces and coppers. 


Thoughcyder The caſe too of a cyder mill, between the executor and the 
S—_— heir, mentioned by Mr. Wilbraham, is extremely ſtrong ; for though 
| real eftate, it Cyder is part of the profits of the real eſtate, yet it was held by Lord 
has been beld Chief Baron Compns, a very able common lawyer, that the cyder mill 
Wo 2 was perſonal eſtate notwithſtanding, and that it ſhould go to the 
n N 

— ge It does not differ it in my opinion, whether a ſhed over ſuch an 


not the heir. engine be made of brick or wood, for it is only intended to cover 
it from the weather and other inconveniences. 


This is not the caſe between an anceſtor and an heir, but an in- 
termediate caſe, as Lord Hobart calls it, between a tenant for life 
and remainder-man. 


Emblementz Which way does the reaſon of the thing weigh moſt, between a 
ſhall go to the tenant for life and a remainder-man, and the perſonal repreſenta- 
""t the ze. tive of tenant for life, or between an anceſtor and his heir, and the 
mainder-man, perſonal repreſentative of the anceſtor? Why, no doubt, in favour 
8 of the former, and comes near the caſe of a common tenant, where 
2 pro- the good of the publick is the material conſideration, which deter- 
duce of corn mines the court to conſtrue theſe things perſonal eſtate ; and is like 
—_— the caſe of emblements, which ſhall go to the executor, and not to 
| the heir or remainder-man, it being for the benefit of the king- 

dom, which is intereſted in the produce of corn, and other grain, 


and will not ſuffer them to go to the heir. 


It is very well known, that little profit can be made of coal- 
mines without this engine; and tenants for lives would be diſcou- 
raged in erecting them, if they muſt go from their repreſentatives 
to a remote remainder-man, when the tenant for liſe might poſ- 
ſibly die the next day after the engine is ſet up. 


* 'Theſe reaſons of publick benefit and convenience weigh greatly 
Ft and cone. With me, and are a principal ingredient in my preſent opinion. 


nience have 

.Zreat weight. Upon the whole, I think this fire engine ought to be conſidered 
as part of the perſonal eſtate of Mr. Lawton, and go to the execu- 
tor for the increaſe of aſſets; and decreed accordingly. 


December 
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December 17, 1743. Pleas and Demurrers, Caſes. 


A Bill was brought to ſet aſide a will for fraud, on ſuggeſtion the A plea to a 
teſtator. was incapable of making it, by being perpetually in - 02776 — 


liquor, and particularly when he executed the. will, and likewiſe for fraud, and 
for a receiver to be appointed. 20 101 for appointing 


a receiver, al- 
lowed as to 


The defendant pleads the will was duly executed, and that it the fra par, 
ought to prevail, till upon an iſſue at law it ſhould be found to 2 
otherwiſe, and that, as he was in poſſeſſion under the will, a re- fer. 


ceiver ought not to be appointed till the validity of the will was 
determined. | 


LorRD CHANCELLOR, 


The plea muſt be allowed, for you cannot in this court ſet afide This court 
a will for fraud; but as to a receiver, I muſt diſallow it, for | + gays - 
will not tie up the hands of the court, if in the progreſs of the fraud, for the 
cauſe it ſhould be neceſſary to appoint a receiver. due execution 
| Fl of it is triable 

at law only. 


December 17, 1743. Anonymous. Caſe 9. 


Bill was brought for diſcovery of title deeds, and relief prayed Where a bill 
likewiſe, 2 


A — 


The defendant demurred that upon the plaintiff's own ſhewing — * 


none of his anceſtors have been in poſſeſſion for the laſt 40 years, the plaintiff 


that it was a matter triable at law, and that there was no affidavit has not the 


annexed, that the plaintiff had not the deeds in his cuſtody. = his 


The Chancellor allowed it on the laſt cauſe upon the common 
courſe of the court, that where a bill prays relief, as well as diſ- 
covery, an affidavit muſt be annexed that the plaintiff has not the 
deeds in his cuſtody. 


Talbot verſus May, December 17, 1743. Caſe 10. 


HE bill was brought for tithes of a mill, and a plea of a modus 22 171 


of 65. 8 d. for the mill, when it was part a corn-mill, and ancient mill 


Part a fulling-mill. under the 
ſame roof 


Shinks proper to ere two new wheels, they are to be conſidered as two mills, and to a bill brought for the 
uche, he cannot cover them with the ſame modus. | 


Yor. it T_T In 


„ 


CASES Argued and Determined 


In 1719. the fulling wheels were taken away, and a pair of mill 
ſtones put in the room, and has been ever ſince a corn-mill. 


Mr. Attorney General for the plaintiff. 


It was anciently a fulling-mill, and the corn-mill and the fulling- 
mill is now under the ſame roof, and the modus cannot extend to 
cover a new erected mill, for as it is altered to a corn-mill it muſt 
pay tithe in kind. 


Mr. Hamet of the ſame fide cited 1 Rolls Abr. 662. 3 Bulſir. 
312. 1 Brownl. 32. Cro. Jac. 523. and the caſe of Nut verſus 
Chamberlain, heard firſt in the Exchequer, and afterwards in the 
houſe of Lords, where it was determined that every water-corn-mill, 
muſt pay corn as a perſonal tithe. 


Mr. Talbot of the ſame fide cited 1 Rolls Abr. 6 56. 


The council for the defendant infiſted that the modus covers the 
mill, let the engine of the inſide conſiſt of wheels or of ſtones, and 
therefore changing the working part makes no variation, but the 
modus will {till cover it as it is a mill, though of a different kind. 


They cited 1 Rolls Abr. 641. and 2 Inff, 490. That adding new 
ſtones to ancient mills will not alter the modus, nor deſtroy it, where 


the ſtones are under the ſame roof: they cited Carth. 215. 


LoRD CHANCELLOR. 


The plea in this caſe muſt be conſidered both in reſpe to the 
form and ſubſtance, and upon either it cannot ſtand, for as it is 
not ad idem, it is impoſſible to know to what it is applicable. 


Here are three mills charged by the bill to be working mills : 
The defendant pleads a modus to one only called Brrdlep mill. 


All of them at preſent are uſed as corn-mills, and therefore the 
plea is quite uncertain, if this point could be laid aſide, which I 
cannot do, conſider it next upon the ſubſtance. 


I will conſider them as two new corn-mills, but under the ſame 
roof, . 


Suppoſe firſt an ancient mill under a building worked with one 
wheel, and the owner under the ſame roof thinks proper to erect 
two new wheels, and two new ſtones, I am of opinion this is t 
all intents and purpoſes two mills, and he cannot cover them with 
the ſame modus; you might as well ſay he might erect another mill 
upon the ſame ſtream, and call it one mill, 

2 Suppoſe 


. 
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Suppoſe two ancient mills in the ſame pariſh which paid tithes Where there 
in kind, and another miller who had a fulling-mill covered with ze two an- 
a modus ſhould turn it into a corn-mill, it would prejudice the parſon — ＋ 
in the other mills, as the new erected one would diminiſh the trade fame pariſn 
of thoſe mills, and the parſon ſuffering by thoſe means ought to be den Pad 
recompenſed by the payment of tithe for the mill ſo converted. another miller 


| who had a 
fulling mill covered with a modus, turned it into a corn-mill, the mill ſo converted ſhall pay tithe. 


The reaſon the cafes go upon, why a modus is deſtroyed where two 
ſtones are erected inſtead of one, is, becauſe the miller can grind a 
double quantity. | 


Conſider it in another light, formerly there were two fulling- Where two 
mills, and a corn-mill under the fame roof, and the fulling mills felling mills 


now turned into two new corn-mills, this is juſt the ſame thing mil — 


as if he had erected two new mills. der the ſame 
roof, and the 
fulling-mills are turned into two new corn- milla, they are become two new mills. 


The fulling-mills can only pay a perſonal tithe, becauſe it is only A falling mill 


in the nature of a trade, but where there are corn-mills, each is to bang fl. 
Pay a tenth diſh. trade, pays 
only a per- 
In this caſe, thus much muſt be ſhewn, that there was a cuſtom pee 
in this pariſh for fulling-mills to pay tithes, or otherwiſe they do 
not properly pay them. 
The only colourable thing is, it was an ancient modus for the land, 
and that the mill is but an accidental quality. 
But it is not pleaded for the land only, but as a conjun& modus 
both for land and mill too, and therefore let the plea be over-ruled. 
The laſt Seal before Chriſmas 1743. Caſe 11. 


. . 0 5 mas term an 
down this rule to myſelf, that if an anſwer comes in, in anſwer comes 


Michaelmas term, and the plaintiff does not take exceptions within in, ond the 
eight days of Hillary term, upon applying to the court, he is of aba css 


: 4 : " not take ex- 
courſe entitled to take exceptions, provided he does it within two ceptions with- 


terms, the term in which he moves it incluſive ; and if he neglects * _ days 
0 . * . . O 471 ar 

to do it then, the court will not give leave but upon particular Cir- dera after. yet 

cumſtances. | on applying to 

tae court, he 


is entitled to take exceptions, provided he does it within two terms, the term in which he moves incluſive. 


W IT H regard to taking exceptions to anſwers, I have laid in 9/i%art 


Bond 


20 
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Caſe 12. Bond verſus Simmons, Tanuary 21, 1743. among the- 


petitions in cates. 


So much of a HE defendant was executor under the will of a perſon, who 
er had left a legacy of five hundred pounds to Mrs. Bond before 


payment of her marriage with the plaintiff, the huſband notwithſtanding he had 
the ſum of received at different times at leaſt two thouſand pounds from other 
1227. 155 7: parts of his wife's fortune, never could be prevailed upon to make 
to the execu- ; , 

tor of the any ſettlement or proviſion for the wife ; upon which the defendant, 
huſband muſt the uncle of Mrs. Bond, refuſed to pay the legacy into his hands, and 


be diſcharged, the huſband about the Mar 1734. brought a bill for the legacy : 


and the ſame 


ought to be The court referred it to a Maſter to receive propoſals from the huſ- 


paid to the band for a proviſion for the wife; the Maſter certified the huſband 
penn” had never laid any propoſals before him; upon which on the peti- 
tion of the defendant to be eaſed of the burden of this demand, the 
court on his offering to pay in the money, directed the Accountant 
General to lay it out in South-ſea annuities for the benefit of the 
huſband and wife, ſubject to the further directions of the court, 


The dividends and produce of the annuities amounting now t6 
122 J. 15s. 7d. the huſband being dead, his executor inſiſted, 
that though it was a choſe in action ot the wife's, yet by the decree, 
and the order on the Accountant General to lay it out as aforeſaid, 
the property veſted in the huſband, and he was entitled to the prin- 
cipal, and likewiſe to the intereſt made of the annuities, in conſidera- 
tion of his maintaining his wife in the mean time. | 


Upon a petition to the Maſter of the Rolls, he was of opinion for 
the wife as to the principal, but thought the repreſentative of the 
huſband intitled to the dividends, and ordered it accordingly. 


It came on now before the Chancellor in nature of an appeal 
from the order of the Maſter of the Rolls, in which the plaintiff 
Margaret Bond preferred her petition to the Lord Chancellor, pray- 


ing that ſo much of the order of the 297h of November 1743. as di- 


rects the payment of the ſum of 122/. 155. 7d. to Jobn Bond may be 
diſcharged, and that the ſame may be paid to the petitioner. 


LokD CHANCELLOR. 


Had the lega- If this five hundred pounds had been the only portion of the wife, 


cy been the ] ſhould have been of opinion the huſband in his life-time would 
only portion . „ . * * 
of the wife, have been intitled to the intereſt for her maintenance, but the wife 


the huſband has brought him a conſiderable portion beſides, no leſs than two 


3 thouſand pounds, as appears by affidavits. 
to the intereſt 


for the main- | | The 


in the Time of Lord Chancellor HARDwWIcEkE. 21 


The huſband has uſed her fo hardly, that he has left her nothing 
but only her own freehold eſtate, which he could not debar her of. 


Suppoſe at law a huſband had recovered a judgment for a debt Where a huſ- 


of the wife, and had died before execution, the wife would have 1 N 
been entitled, and not the huſband's executor. | he: tho-wifes 


before execu- 


Here the huſband was ſo obſtinate he would not perform the don, the is 
terms of the decree by making a ſettlement, ſo that upon application _—— _ 
to the court they ordered the money to be put out by the truſtees r. 
for the benefit of the huſband and wife, ſubject to the further order of | 
the court, without ſaying any thing of the application of this 
money, 


Suppoſe where a huſband has received a great part of a wife's „ dn, ve. 
portion, and only a ſmall part remains, and the huſband is fo per- ceived 0 


verſe he will not make a competent ſettlement on the wife, the part of a 


court will not only top the payment of the reſidue of her fortune — — 


to the huſband, but will even prevent his receiving the intereſt of make a ſettle- 


that refidue, thit it may accumulate for the benefit of the wife, un- 2 wy 


leſs he is ſtarving for want of maintenance. only ſtop the 
payment of 


T he dire&ion here was not-for the benefit of the huſband, or to dhe reſidue of 


a her fi 
alter the right and property of the parties, but only to eaſe the executor him, jr rung 
of the burden, and ordering the Accountant General to lay it out in prevent his 


this manner was to ſecure it againſt the huſband, ſubje& to the fur- ceiring che 


intereſt of 
ther order of the court. that refidue, 
5 that it may 
Lord Chancellor directed that ſo much of the order of the 29tb of 2322 


November, as directs the payment of the ſum of 122 . 155. 7 d. to ft. 
John Bond, may be diſcharged, and the ſame be paid to the peti- 


tioner. | 


Coulſon verſus White, January 26, 1743. Caſe 13. 


LoRD CHANCELLOR. 


[7 VERY common treſpafs is not a foundation for an injan&tion lle gent 


in this court, where it is only contingent, and temporary; but an injuottion 
if it continues fo long as to become a nuſance, in ſuch a caſe the to {rain a 
„veg. ws : . perſon from 
court will interfere and grant an injunction to reſtrain the perſon committing 
from committing it. ls, 
7 where it is 


a treſpaſs, 
temporary only; atherwiſe, where it has continued ſo long as to become a nuſance. 


PP: 


Vor, III, G Woodbouſe 
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Caſe 14. | Foodbouſe verſus Hoſkins, January 31, 1 743. 


Lord Bard. 8 John Heſtins by will dated the 3d of September 1697. deviſed 
don thi hs his lands after the death of his wife, and a truſt-term of 1000 
not ſuch a years, to his ſon Bennet Hoſkins for 99 years, if he ſhould fo long 
2q <q live, without impeachment of waſte, remainder to two truſtees and . 
pong -* their heirs during the life of his ſon Bennet, to preſerve contingent ; 
cree a truſtee remainders, remainder to the firſt and other ſons of Bennet in tail- ; 
” Join +, male, remainder to Hunger ford Hoſkins his ſecond ſon for 99 years, if 

diſmiſſed the he ſhould ſo long live, remainder to the ſame truſtees and their heirs 


bill brought during the life of Hungerford Hoſkins to preſerve the contingent re- 

by the credi- . { 

tors againſt mainders, remainder to his firſt and every other ſons, remainder to 

the heir at his other ſons in like manner, remainder to Sir John Hoſeins's 

law of the daughters, remainder to the teſtator's heirs. 

ſurviving 

truſtee to ; 2 

compel her to There was a power for the ſons, when in poſſeſſion, to make join- 

oin. 5 rti 

he. I e 4. tures and leaſes, except as to particular lands, and another power for 

g. ere, Bennet and the other ſons within two years after being in poſſeſſion, 

and having a ſon of the age of eighteen, to revoke all and every the 


3 
T 


and to ſettle ſuch like power of revocation. 
Sir Jobn Hoſkins died. 
Bennet Hoſkins his eldeſt ſon died without iſſue. 


Hungerford Hoſkins the ſecond ſon, now Sir Hunger ford Hoſſeins, 
married, and has a ſon Chandos Haſins, now above twenty-one. 


Sir Hungerford and his ſon became indebted by bonds to creditors, 
and made aſſignments of the ſettled eſtate in truſt for creditors, and 


agreed to ſuffer a common recovery to make the aſſignment and 
proviſion for the creditors effectual. | 


71 The bill is brought by the creditors againſt Sir Hunger ford Hoſerns 

| if | and his ſon Chandos, and againſt Thomas Haſtins (the 5th ſon of Sir 
j John Haſtins) all the other ſons, who had intermediate remainders as 
| before, being dead without iſſue, and againſt the defendant Mrs. Am 
| Berrington the heir of the ſurviving truſtee, to preſerve contingent 
1 remainders, in order to compel her to join in a common recovery, 
i and that the plaintiffs might have an effectual ſecurity, and ſatisfac- 
| | tion for their debts. 


in the Time of Lord Chancellor HARD WICK E. 


Mr. Attorney General for the plaintiffs. 


There are two general queſtions; The firſt as to the compelling 
the defendant Mrs. Berrington the truſtee, to join in a conveyance 
to make a tenant to the præcipe, in order to ſuffer a recovery. 


Secondly, as to the power of revocation, whether that be not a 


. perpetuity, and void? a 


Mrs. Berrington is a truſtee for the ſon of Sir Hungerford Hoſkins, 
who is tenant in tail veſted, and if ſhe had joined voluntarily it would 
not have been a breach of truſt; and for this purpoſe cited 2 Vern. 


754. | 


Mr. Wilbraham of the ſame fide cited 1 Wms. 3 58. Eg. Caſ. Abr. 
386. Foley verſus Winnington, decreed by Lord Macclesfield, that 
the truſtees to preſerve contingent remainders ſhould join. 


Lord Chancellor ſaid he was of council in the caſe, and it was to 
make a marriage ſettlement, and ſo to continue the uſes in effect of 
the old ſettlement, and after the uſes of the new married ſettle- 
ment were ſerved, it went to the old uſes. 


Mr. Biddulph for Mr. Thomas Hoſkins the remainder-man, faid, 
there was no precedent where a court of equity have decreed be 
truſtees to preſerve contingent remainders to join in deſtroying remain- 
ders, unleſs to make a new ſettlement, as in Vinnington's caſe, but 


here the prayer is to ſell and alienate the eſtate, and the debts are 


recited in the articles to be the debts of the father, and for which 
the ſon is only ſecurity. 


Mr. Attorney General in reply ſaid, the ſon is ſo far owner of the 
eſtate as that he may levy a fine, which will create a baſe fee, and 
bind fo long as ifſue of him ſhall exiſt, and may raiſe money though 


not ſo conveniently, and upon ſuch eaſy terms, as if the whole were 
in his power. 


As to the debts being the father's, the ſon is equally bound, and 


in reſpect to the obligee he is as much a debtor as the father, and 
cited 1 P. Wrms, 536. 


LoRD 
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Lord CHANCELLOR, 


Where the If this had turned upon the power, I ſhould not have determined 
intent of the. 1 is | | x | 
owner of an it now, but in a more ſolemn manner; but as there is a previous queſ- 


eſtate appears tion as to compelling the truſtees to join in'a common recovery,” 


to preſerve the Triſh, ; 
logeenons he the Other point is not now neceſſary to determine, yet ſo much may 


bas made of be drawn from the power, as may ſhew the intent of Sir Jobn Hefe 
it as far as fins to preſerve the limitation he had made as far as poſſible, and 


om this intent the court effectuates where the uſes are executory, as 


fectuate this Where Lord Cowper directed truſtees to preſerve contingent re- 
intent, where mainders to be inſerted in the caſe of Sir Jobn Maynard's will. 


the uſes are 
Faces It is agreed there is no precedent where the court have decreed in 
ſuch caſes the truſtees to join; and I am of opinion, this is not ſuch 
a caſe, where the court ought to decree it. 


The court Truſtees of this kind are called Honorary Truſtees, and intruſted 


would not de- by parties to preſerve the contingent remainders; but I will not ſay, if 
clare, whe- > os 


ther the tru. the truſtee who is appointed ſhould join, it would be ſuch a breach 
tees joining of truſt, as this court would decree a ſatisfaction. . 
would have 5 — — 


been liable to make ſatis faction for ſuch a breach of truſt, 


Making tbe The reaſon of making the father a tenant for gg years, is, in 


father tenant 


Py order to preſerve the eſtate ; it may likewiſe be the deſign of ſuch 
99. Fares 1 2 . | 
inſtead of gi- ſettlements to prevent the father's influence over the ſon when of 


ving bim the age, if the father was ſeiſed of the freehold, to get the ſon to deſtroy 
reehold, is to the ſetfle * x | 

having ſuch 

an influence 


an influenc® lere the intention is to pay the debts of the father. 


When of age, 


as to draw The objection is, the truſtee is truſtee for the firſt tenant in tail, 
him in to de- 


troy the ſer. and that when the tenant in tail is ſeiſed of the freehold, then he 
dement. has a power to bar, and not before. 


As to the caſes, there are but few ; Mr. Winnington's went upon 
the reaſons before mentioned, for the letting in the jointure, and a 
prion for younger children, which was till carrying it on in the 

amily | 3 


The argument made uſe of by the plaintiff's council was, that 
here it is prayed to execute the truſt of articles, and to be ſure, it 
is true, but this court is not to decree every truſt created by the par- 
ties; and though, as has been ſaid before, the court might not 
condemn the truſtee if he conſented ; yet it does not follow that 
the court will compel the truſtee, and I think this the very caſe 
which was intended to be prevented by the truſt, wherefore the bill 


3 | muſt 


in the Time of Lord Chancellor Hnpwicxs. 3 [+ 


muſt be diſmiſſed, Townſhend verſus Lowton, 2 P. Vn. 379. 
mentioned by Lord — in 9 of his _ bo 


| 


Webb verſus Litcot, Pura) 7, 1743: Caſe 15. 
Bill was brought againſt ſeveral = and the heir at law, On © bill | 
to eſtabliſh a will; the heir at makes a default. ' broog tp 1 
-againſt an heir 
Lord: CHANCELLOR. -at law, the 
| court, not- 


I have ſome doubt, whether I ought not to hear 2 of the he made de. 


will's being duly. proved, before I can declare it well proved, not- fault, ordered 
withſtanding the - defendant, tbe beir, has made default; though in; — 
common — the plaintiffs are intitled to a-decree according to the and (aid the 

* yer of their bill, without reading any evidence, yet he thought will could not 


could not regularly declare the will well proved, unleſs he read well proved. 
to the. proof of it. 


The Wan any caſe where this was the 


ice of the court, but Lord Chancellor thinking it necoſſary, or- 
dered he proofs of the 3 OL | 


— 2 


8 „„ 
and his heirs during the life of 4. to ſupport contingent remainders, remainder to the firſt 
and every other ſon of 4. A. has two ſons, C. and D. A. the father having mortgaged the 
SS o 
B. the the walter by anſwer, ſbmits tothe coort: The court will not compel the truſtee to join, un 


iel D. dhe ſecond ſon 4 n 2 F. Maus. ö 
379. | ; 
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6. CASES Argued and Determined 


Caſe 16. February 8, 1743, John Morris an in- 
fant, Ann Norris, John Monk, Eliza- + Plaintiffs. 
beth Le Meve, and others, — | 


Tjabella Le Wee, Spinfter, Edward Le) 

Meve, Ejg; Peter Le Neve, Gent. ſon 
and heir of Henrietta Le Neve, deceaſ- 

ed, Buwurd Met thi Grave; Gent. and | 

Ann bit wife, the daughter and heir of 

An Rogers deceaſed, formerly Ann Le: 

Move, nohich faid Tabella, Henrietta, 

and Anm Rogers, were the daughters? 

and co-heirs of Oliver 1Veve, otherwiſe 


mo 


* 


Lord Bacon's 0¹¹ VER Le Neve, of Great Witthingham, in the county of 


rules in re- 


Norfolk, Eſq; being ſeiſed in fee of divers manors, lands, Gc. 


havin _ 1 500 and having no child, and a gteat defite to continue his eſtate 
deen depaned if His Bare and blood, did propoſe to fettle the fame upon Oliver 


making of Le Neve, then an infant of ten years of age (father of the defendant 


chem, the = F{ahplls, and primefarher of the defendant Peror Le Neve, and Ann 


— 7 Erave) and upon Peer Le Neve his brother, alto" at infant of 


the parties twelve years of age, and Francis Le Neve, and their iſſue. 
who now ap- | 
Pins foes Old Oliver Le Neve had been long acquainted with one John 


a bill, had Norris a bariſter at law, reſiding in the county of Norfolk, (great 


| — 4 grandfather of the plaintiff Jabn Norris} who had been his ſtand- 
within thoſe ing council for many years, and had the ſole direction of his affairs, 
rules, and dil- and Oliver intirely relied on his {kill and integrity in preparing ſuck 


miſſed the 


tition. — ſettlement. 


On the 7th and 8th of February 1674, old Oliver Le Neve did 
by leaſe and releaſe (in conſideration of the natural love and af- 
fection he bore to Oliver Neve, Peter Neve, and Francis Neve, be- 
ing his couſins and of his name and blood, and for making pro- 
viſion for payment of his debts and legacies, as he ſhould by his 
laſt will appoint) convey and limit the ſaid manors, lands, &c. 


To the uſe of himſelf for life, without impeachment of waſte. 


| To the uſe of Elizabeth his wife for life, as to part. 
Remainder 


in the Time of Lord Chancellor Hazpwrcxs, 
- 'Remainder, as to the whole, to his couſin Oliver Neve for 99 


ne if he ſo long live. 


Remainder to truſtees to preſerve contingent remainders, re- 
mainder to his firſt and other ſons in tail male, remainder in like 
manner to Peter Neve, and Francis Neve, and to their weſt and 
other ſons in tail male. 


"Remaindee:/43e-right beirs of the ſaid Oliver the grantor. 


In the indenture was a proviſo that it ſhould be lawful for ol 
Oliver by his will, to limit all the ſaid eſtates, after his own death, 
to any pefſon for any term of years, in order to raiſe money for the 
payment of his debts and legacies. 


And on the gth of February 1674. he made his will, and thereby 

n purſuance of the ſaid power deviſed unto John Nurris all the 
Laid eſtate for the term of ten years, to commence after the death 
of the teſtator, upon truſt, that the rents and profits thereof ſhould 
be applied in payment of. his debts, legacies,” and funeral 
and after payment thereof, the ſur plus to Over Neve the infant, if 
then living, or in caſe of his death to Peter, if then living; and 
in caſe, of his death to Frandzs, if then living, his executors, ad- 
miniſtratots and aſſigus, and made Yohn Norris executor of his will, 
and gave Am a legacy of el 


Old Oliver Le Neve 95 codicil dated the 1 7th of Jamary 1678. 
willed that all houſes and lands purchaſed by lince the making 
his will, ſhould go to the ſame uſes, —_ for the ſame eſtate, as 
were limited by his will. 71 * 


Some few days after waking the codici, old a died without 


iſſue, and Jobn Norris proved the will, and catered. upon eftates de- 
viſed to him, in truſt as . 


e ef And ao old in Neel: e a ben to 
Francis Neve, father of Oliver the infant, Declaring a great con- 
* cern for the ſafety of the will, and that he would not truſt the 
* fame out of his hands, till he came to London, which he intended 
ſoon to do for the proving it in Chancery, and that he ſhould be 
* affiſtful to do therein for its beſt ſecurity to all intents, and aſ- 
fſured the ſaid Francis, he ſhould to his beſt judgment, endea- 
* your to have the intent of his teſtator performed for all it's pur- 
% gn fo far as laid in him: the truſt thereof being committed to 

* ſo wholly; which he ſaid obliged all his care and ſkill there- 
in, which he declared he was not a little fohcitous to effect to his 
E e e and i in pra Hoes was A to hw with the dest ad- 
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<<: vice he could take, to ſecure the ends. the teſtator deſigned by 


ee his will.” | 


On the 2d of Auguſt 1679. old John Norris agrees with John 
Nerve of London, blackſmith, the heir of the teſtator, for the pur- 
chaſe of the reverſion in fee, after all the intermediate eſtates were 
ſpent, for thirty pounds, and by leaſe and releaſe of the iſt and 2d 
of Auguſt 1679. the blackſmith conveys to John Norris and his 
heirs all the ſaid eſtate, late belonging to the! ſaid teſtator. 


On the 23d. of ' Ocber 1679. a bill in- Chancery was exhibited 
by the ſaid Oliver Neve an infant by his guardian, and old Jobn 
Norris againſt Eligabetb Neue (the teſtator's widow) and the black - 
[ſmith as heir at law to the teſtator, ſetting forth the ſettlement, bill 
and codicil, praying that the defendants might ſet forth what right 
they claimed in the ſaid premiſſes, and that the plaintiffs might 
examine witneſſes, and that their teſtimony might be preſerved. 


In December following the blackſmith's anſwer was put in, by 
which he inſiſted he was heir at law of Over the teſtator, and ſaid 
that he had been informed that the: ſaid Oliver had intailed part of 
his eſtate, but that he had never ſeen the ſaid ſettlement or will, and 
in the anſwer He neither took notice of old John Norris, having 
, purchaſed the-reverſion-of him, nor did he claim the ſaid reverſion, 


Elixabeth Neve (the widow of Oliver) in January followin g put 
in her anſwer, inſiſted on her eſtate for life, and ſaid ſhe had no 
knowledge whatever of John. Neve the blackſmith. 


In the month of January 1679. the witneſſes to prove the ſettle- 
ment were examined, to preſerve their teſtimony. 


The father of young Oliver died in November 1681, 


And in June 1683. young Oliver ons attained his age of 21. 
old Jobn Norris ſettled all accounts with him, and at his requeſt 
agreed to aſſign to him the remainder of the 10 years term (of 
which five years were then to come) and to put him into poſſeſſion 
of the eſtate upon a releaſe of the rents, Cc. and of the truſts 
wherewith old Jobn Norris ſtood charged by the ſettlement, and 
will, and ſuch aſſignment and releaſe were executed accordingly on 
the 2d of October 1683. 


Soon after this a diſpute aroſe between young Oliver Neve, and 
old John Norris, about the teſtator's leaſehold eſtate; and in Eaſter 
term 1684. young Oliver Neve files a tbill againſt old Jobn Norris, 
and therein charges that the ſaid Jabn Norris had renewed ſeveral 
leaſes, and that he had poſſeſſed all the deeds, &c. relating to teſ- 
tator s 


in the Time of Lord Chanselldr HarDwicks. 


tator's real and perſonal eſtate, and prayed that the ſaid Jabn Norris 


might convey to him the ſaid Oliver, all the faid freehold eſtate, as 


alſo the ſeveral terms, &c. of old Oliver Le Neve, of, or in any 
manor, lands, &c. wherein he was any ways intitled to at the time 
of his death, and ſince come in any manner or by any means to the ſaid 
John Norris, or to his uſe or benefit. | 


Old Jobn Norris put in an anſwer the 22d of Fuly 1684. and 
thereby admitted that he drew and adviſed the ſettlement, will, and 
codicil, and that Oliver the maker thereof was governed by his 
advice in the conduct of this affair, and that he had been executor 


of all the wills by him made for twenty years before his death, ſaid 


that he had delivered up all the deeds and writings, belonging to 
the teſtator's eſtates, but yet took no notice of the purchaſe he had 
made of the blackſmith, a/though he was required by the ſaid bill to 
ſet forth all intereſt which had come to him in any manner, as well 
leaſehold as freehold, in order to aſſign the ſame, to young Oliver Neve 
the plaintiff, | 


No further proceedings were had on that bill, but Olwer Neve 
and Jobn Norris compromiſed the matter between them, and fourteen 
years afterwards on the 1oth of Auguſt 1698. old John Norris al- 
ſigned the ſaid leaſehold premiſſes to two perſons for the remainder 
of the term, which perſons declared themſelves truſtees for Oliver 
Neve the younger. | | 


May the iſt 1688. In purſuance of an agreement with Perer Le 
Neve (the elder brother of Oliver, and who was next in remainder 
after him, with a limitation to the iſſue male of his body) the black- 


ſmith for ten pounds conveyed his reverſionaty intereſt to the ſaid 


Peter Neve, and his heirs, and died in Auguſt following. 


On the 1ſt of Auguſt 1701. old John Norris died, having firſt 
made his will, whereby he deviſed the reverſion he purchaſed of the 
blackſmith to his eldeſt fon John (the preſent plaintiff's grandfather) 
for life, with remainder to his firſt and other ſons in tail male, with 
remainders over. | 


On the 7th of December 1708. Francis Neve, the third and laſt 
2 in the entail under old Oliver Neve's ſettlement, died with- 
out iſſue. | 


In 1709. young Oliver Neve being in poſſeſhon of the eſtates, 
and having but one ſon living, an infant of ſo infirm a ſtate of 
health, that it was apprehended he could not live to be twenty-one; 
and Oliver being not likely to have any more children, and Peter 
having no child, applied himſelf to the plaintiff's grandfather who 
was in great want of money, and offered him 2000/. and afterwards 

Vo I. III. * 30000. 
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valuable conſideration; he ſaid he would 
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zooo l. to deliver up the conveyance to his father from the black- 


ſmith, but the «reverſion being deviſed to him only for his _— he 
could not diſpoſe. of it. | 


Young Oliver Neve's ſon being between twenty and twenty- 


one, and very infirm, and his father not being able to purchaſe the 


reverſion, they came up to London in order to get a privy ſeal to 
enable the ſon notwithſtanding his minority to ſuffer a recovery, 
but the plaintiff's grandfather entered a caveat at the proper office, 
which put a top to it. 


Soon after. their return into the country the ſon died before the 
age of e 


On the 26th of November 1711. young Oliuer Neve died with- 
out iſſue male, and his brother Peter Newe entered into paſſeſſion, 
and applied to Mrs. Eorl (a friend of the Norres's) and told her, he 
was deſirous of purchaſing Mr. Norris's reverſion in this eftate, and 
would give 5000/1. for it, and upon her ſaying ſhe thought it not a 
give more, and deſired her 
to ſpeak to him, which ſhe did; and Norr:s's r es. he had 
not power to ſell it. | 


On the 11thof — 17 16. Jobn Norris, the plaintiff 's grand- 
father died, leaving John Nai his only ſon and heir at law. | 


In 1725. Peter Neve (being 64 years old) pretended he had 
ſome claim to the reverſion, and to accommodate dif! poſed. 
to marry a ſiſter of the plaintiff s father, and on theſe terms, would 
yield up his claim to the reverſion in fee: A meeting was had ; but 


the proviſion he offered for the young lady being thought not tufi- 
cient, the matter broke off. 


On the 1ſt of Ofober 1729. Peter Neve died without iſſue, ha- 
wing firſt made his will, and deviſed the eſtate in queſtion, the re- 
verſion of which he had purchaſed of the blackſmith, to the 
three daughters of his late brother Oliver Neeve namely, 1 


Le Neve, Ann Rogers, and Henrietta Neve, and their heirs and 
_ 


All the limitations in the firſt ſettlement being ſpent, upon the' 
_ of Peter Neve without iſſue, the reverſion in fee became veſted 


n John Norris the plaintiff's father, who being then an infant 


rs. his bill April the 15th 1730. againſt Jabella Neve, Ed- 


ard Neve, and Henrietta his then wite, and John Rogers and Aun 
his wife, praying they might ſet forth What right they claimed to 
the eſtate, and to deliver up N Sc. no anſwer was pu in 
to this bill 
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in the Time of Lord Chancellor HAAR DwICE k. Jl 


In Eaſter term 1737. the plaintiff's father brought ejectments for 
the lands in Norfolk, to which the defendants to the laſt mentioned 
bill appeared, and upon a long trial by a ſpecial jury at the ſummer 
aſſizes 1731. and full defence made, a verdict was given for the 
plaintiff's father for all the freehold lands in Norfolb, and judgment 
being entered, the defendants brought a writ of error, 


On the 29th of November 1731, the defendants brought a croſs 
bill againſt the preſent plaintiff's father, and among other things 
charged that Peter Neve did not ſuſpect that Norris had purchaſed 
the reverfion, and that Norris, who was privy 'to Peter's purchaſe, 
never intimated that any conveyance had been made to him, but al- 
ways declared himſelf to be no other than executor in truſt, with- 
out ſetting up any claim to the reverſion, and therefore prayed a 
diſcovery of all the deeds and writings, and that they might be de- 
livered up, and the conveyance to Peter Neve from the blackſmith 
be eſtabliſhed, and that to Norris cancelled, and that the proceed- 
ings on the ejectment might be ſtayed. 


In Michaelmas term 1731. the plaintiff's father delivered eject- 
ments for the London and Southwark eſtates, but on the ſecond of 
Marcb 1731. the parties came to an agreement, that the copyhold 
and leaſehold which lie intermixed with the freehold ſhonld be di- 
ſinguiſhed, that the plaintiff's father ſhould without trial be let into 
poſſeſſion of all the freeholds in London, Southwark, and Norfolk, 
compriſed in the blackſmith's title. 


Jobn Rogers and Ann his wife died ſoon after, leaving iſſue the 
defendant Ann, now wife of Matthew Grave, and Henrietta wife of 
the defendant Edward Neve died, leaving iſſue the defendant Peter, wy 
and the plaintiff Eligabetb. | 


The ſeventh of October 1738. Jobn Norris the plaintiff's father 
died leaving the plaintiff his only ſon and heir, who in November 
1740. filed his bill of ſupplement and revivor againſt the defendants, 
praying they might ſet forth whether they inſiſted on any and what 
title to the eſtate in queſtion, that there might be a commiſſion of 

Y partition of copyhold from freehold, that the plaintiff might be let 
7 into poſſeſſion of the freehold, that He might have the benefit of the 
agreement in the former cauſe; and all deeds and writings to be deli- 
vered, and to be quieted in poſſeſſion. | 
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On the ſecond of Fuly 1741. the defendants put in their anſwer, 
and inſiſted that old John Norris eoncealed his conveyance from the 
Neves; that his taking it was a breach of truſt, and that he ought 
to be deemed a truſtee for Peter and his heirs ; admit the agreement 
ſt in the former cauſe, but ſay it was not intended to bind the intereſt 
AF of any of the parties, that they ought not to account for the * 

5 
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Sc. of the eſtate, but that the plaintiff's great grandfather, old John 
Norris, ſhould be decreed a truſtee for them, and the plaintiff 
obliged to account with them for rents and profits. * 


The plaintiff replied to the anſwer, and iſſue being jomed, ex- 
amined divers witneſſes, but the defendants (who had made the 
abovementioned defence agreeable to what they had collected from 

the common report in the family) did not examine any, being un- 
able to prove the matter by them put in iſſue. 


On the 17th of July 1742. Lord Chancellor decreed an account 

of the profits of the freehold premiſſes fince the death of Peter Neve, 

and declared the plaintiff entitled thereto, and directed a commiſſion 

for dividing copyholds from freehold lands, and that after the ex- 

ecution of ſuch commiſſion, the writings belonging to the freeholds 
ſhould be delivered up for the plaintiff's benefit. 


On the 24th of Auguſt 1742. the eſtates were diſtinguiſhed and 


ſet out by metes and bounds, 


On the 7th of February the cauſe was ſet down for further di- 
rections; but before the ſame came on, the defendant Arn, (late Ro- 
gers) married the defendant Matthew Grave an attorney. £27 


On the 21// of May 1743. the defendants petitioned for leave to 
file a bill of review, upon a ſuggeſtion that the petitioners had ſince 
the decree diſcovered, that they were the heirs at law to the black- 


ſmith, which they had never heard before, and that he was dead 
without iſſue. 


On the 22d of October 1743. the petition ſtood in the paper, but 


the defendants did not think proper to ſupport that petition, but 
ſuffered it to be diſmiſſed with coſts. 


On the 27th of October the defendants preferred a ſecond petition 
for liberty to bring a bill in the nature of a bill of review, and to 
rehear the cauſe, on a ſuggeſtion that ſince the decree was pro- 
nounced, they had diſcovered ſeveral facts by which the real truth 
i of the caſe appeared, ſufficient to ſhew that the purchaſe of the re- 
WH | of verſion by old Jobn Norris a truſtee for Oliver, and during his in- 
N fancy, ought to be eſteemed a truſt for him, and that they had diſ- 
Wap" | covered ſeveral deeds witneſſed by old Norris relating to purchaſes | 
by old Oliver, and ſeveral letters manifeſting the confidence old | 
Oliver placed in him, and likewiſe the letter of the third of April 
1679. and the record of the bill in Chancery on the 23d of Octo- 
ber 1679. brought by old John Norris and young Oliver Neve 
againſt the widow of old Oliver Neve, and the backſmith, and 
likewiſe the records of the bill brought by Oliver Neve the younger, 

| againſt 


in the Time of Lord Chancellor HARDwIC²E. 


againſt old John Norris in May 1684. and ſeveral deeds before 
mentioned, 


In ſupport of the petition William Havers ſwore, he was the ſoli- 
citor for the defendants Jſabella Neve, &c. and that he did not 
know till after the 17th of July 1742. the day on which the cauſe 
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was heard, that the defendants could prove that old John Norris was 

4 the council uſually employed by old Oliver Neve, in his affairs; or 
that he had been his executor under many wills before his death. 

3 Or that old John Norris did adviſe or draw the ſettlement and 

A will of 1674. 

b Or that the eſtate in queſtion was purchaſed by old John Norris, 
y whilſt he was in poſſeſſion of the ſaid eſtate in truſt for young 
I Oliver Neve. Py 

4 Or that old John. Norris had ſurrendered a leaſe of the perſonal 

4 eſtate, or that there had been any controverſy about it, or that old 

A Jobn Norris had affigned the ſame in conſideration thereof. 

A Or that old John Norris was a witneſs to any deeds wherein old 


Oliver Neve was a party. 


The defendant Matthew Grave by his affidavit ſwore, that ſinee 
the ſaid cauſe was heard, Thomas Martin, executor of Peter Neve, 
delivered the ſettlement of 1674. to him, and that obſerving a cauſe 
indorſed on the ſettlement, he ſearched for the ſame, and found 
two cauſes in the 'Six Clerks Office, Neve verſus Neve, and Neve 
verſus. Norris, in the records in the Tower : that he found the latter 
of the third of April 1679. in Thomas Martin's cuſtody the 1oth of 
July laſt, and the leaſe granted to old Norris, and the affignment 
thereof in Holden's cuſtody, and alſo found the deeds atteſted by 
Norris in Martin's cuſtody. | 


The defendants 1/abella Neve, Edward Neve, Peter Neve, and 
Ann Grave, in their affidavits ſwore, that they knew none of theſe 
facts till informed thereof by the defendant Matthew Grave, and 
1 that they examined no witneſſes, nor read any evidence in the cauſe, 
br becauſe they did not then know any of the facts. 


Thomgs Martin in his affidavit ſwore, that he is one of the exe- 
1 cutors of Peter Neve, who died in 1729. and that upon his death 
8 he found in his ſtudy the ſettlement and copy of old Oliver Neve's 
will, and the indenture of October 1683. and that the deeds and 
"writings remained in his cuſtody from 1729. till the delivery thereof 
to Matthew Grave, &c. on the 27th of May laſt. 
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That he was concerned in the country as attorney for the defen- 


dants, at the trial of the ejectment in 1731. but was not concerned 


as ſolicitor upon the defence for them in equity, and to his know- 
ledge did never ſee the bill of revivor in this cauſe, nor the de- 
fendant's anſwers, but that he hath had meetings with the plaintiff's 
father, and may have talked with or acted for Jſabella Neve, Ed- 
ward Neve and his wife, and John Rogers and his wife, under the 
direction of the parties, or with Mr. Havers or Mr. :Bowyer, the 
clerk in court, which Havers and Bawyer he believes had the ſole 
conduct of the cauſe for the defendants : but he was not concerned 
for them as ſolicitor other than as aforeſaid. 


This petition was heard before Lord Chancellor on the 28th of 


January, and on February the 4th and 8th 1743. and in anſwer to 


this evidence, which was produced by the defendants in ſupport of 
their petition, it was inſiſted on the part of the plaintiff, that the 
matters now pretended to be new diſcoveries by the defendants, are 


not ſo; for that at the trial of the ejectment in 173 1. copies of the 


bill and anſwer in the cauſe of Oliver Neve and John Norris plain- 
tiffs, verſus John Neve and Elizabeth Neve defendants, were pro- 
duced and read at that trial, and that Thomas Martin was the at- 


torney employed by the defendants in that cauſe, and acted as ſuch 


at the trial: and, as agent for the defendants, he wrote letters touch- 
ing the executing the commiſſion for examining witneſſes in May 


1732. 


That the defendants exhibited their croſs bill in 1731. againſt the 
plantiff's father, and therein ſtated “ the ſettlement and will of old 
Oliver Neve, and of old John Norris's having inſtructions to 
* purchaſe the reverſion for Peter Neve, and that inſtead thereof 
* he had purchaſed it fraudulently for himſelf, and concealed ſuch 


- purchaſe, and that therefore he ought in equity to be deemed a 


© truſtee for the plaintiffs in the croſs bill.“ 


It was likewiſe infiſted, that the letter of the 3d of April 1679. 
or the deeds atteſted by old J7obn Norris, are no new diſcoveries, 
becauſe they came out of the hands of Martin, the defendants at- 
torney in the ejectment, and employed in the commiſſion that iſſued 


in the cauſe out of Chancery. 


Aſter reading the ſettlement and will in 1674. the blackſmith's 
conveyance, and the bill, anſwers and depoſitions in 1679. and 
1684. and ſeveral purchaſe deeds of old Neve atteſted by Norris, 
and three days hearing of council, Lord Hardwicke delivered his 


opinion as follows, the 8th of February 1743. 


I have been defirous to examine very particularly into the new 


evidence, in order to prevent any more litigation and expence. 
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The preſent application is, for leave to bring a bill, in nature of a 
bill of review.; and this is ſaid to be founded upon new matter, not 
at all in iſſue in the former cauſe, or upon matter which was in iſſue, 
but diſcovered ſince the hearing of the cauſe. 


Upon theſe rules, I do allow bills of review have been granted : 
for though it has been ſaid that theſe were varied by the order that 
was made in the .cauſe of Montgomery verſus Clark, yet I ſee no 
alteration, and therefore the rules I ſhall judge by in the preſent 
caſe, muſt be the ancient ones. | 


Lord Bacon's rules have .never been departed from fince the ma- 
king of them. 


By the eſtabliſhed practice of the court, there are two ſorts of 
bills of review, one founded on ſuppoſed error appearing in the de- 
cree itſelf, the other on new matter awbich muſt ariſe after the decree, 


or upon new proof which could not have been uſed at the time when the 


decree paſſed. 


The queſtion is, whether in this-caſe the defendants have brought 
themſelves within the rule, and whether there is new matter not 
exiſting at the time of the decree, or new proofs that could not 
poſſibly be made uſe of at the former hearing. 


The conſtruction as to the latter has not been ſo ſtrict, that the I. is ſuffcient 


. . to intitle 
new proof muſt not come to the parties knowledge till after the . to a bill 


cauſe has been heard ; it is very ſufficient if it did not come to their of review, if 


knowledge till after publication, or when by the rules of the court * 
the party could not make uſe of it. | e 
ledge till after 


publication, or when by the rules of the court he could not make uſe of it. 


But if it came to the knowledge of the parties attorney, ſolicitor, Coming to the 
SI 3 3 knowledge of 
or agent, before the cauſe was heard, it is conſidered as notice to the party's at- 


themſelves, and is the ſame thing as coming to the parties know- torney, He. 
ledge. before the 


cauſe was 
heard, is no- 


The ſecond queſtion is, ſuppoſing it did come to the knowledge tice to the 
of the parties, after the cauſe was heard, whether it is relevant to“ . 
the matters in queſtion. 


It has been inſiſted for the defendants in the original and plaintiffs 
in the croſs cauſe, that the equity to which the new facts are pointed 
was not in iſſue at the hearing of the former cauſe. 


No as to this I am clear of opinion, that the equity was as full 
before the court, in the former hearing, as it can be now. 


For 
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For it appeared there, that old Oliver Neve was the maker of the 


ſettlement, that young Oliver was an infant, that o/d John Norris 


was truſtee under the ſettlement during ten years, for the payment 
of debts; and in that time took a conveyance from the blackſmith, 
the laſt remainder-man under the ſettlement in 1679. 


The equity inſiſted on in the croſs bill is, that old John Norris 


ought to be conſidered as a truſtee only, for the parties intereſted in 


If facts are 
put in iſſue, 
the party 1s. 
not obliged to 
int out 
* will bi 
the effect of 
them, for the 
court are to 
make the i in- 
ference of 
law from 
them as ex 
Facto oritur 


Jus. 


the truſt eſtate, and that the purchafing the reverſion from the black- 
ſmith was a breach of truſt in him, and that the conveyance to Peter 
Neve from the blackſmith ought to be eſtabliſhed, and that to Nor- 
ris cancelled, and the proceedings at law ſtayed. 


All the charges relating to the truſt, and the execution of it, were 
made out then, and if facts were put in iſſue, there is no neceſſity 
for the party to point out what will be the effect and conſequence 
of ſuch facts, for the court are to make the inference of law from it, 
as ex facto oritur jus. 


The defendants then do not want a bill of review to comie at this 
equity, for all the facts which are now ſaid to be diſcovered, are cor- 


roboratives only of the former equity, and therefore there is no 


ground to grant it upon this head. 


"Which brings me to the other point, whether they are ſo many 


nem proofs, and that by the rules of publication the defendants were 
. precluded from making uſe of them at the former hearing. 


The firſt queſtion is, whether they are new diſcoveries. 


Secondly, whether they are relevant, and would avail the de- 


fendants, if ſuch a bill was allowed to be brought, 


Now it does not appear to me, that theſe are new diſcoveries, 


ſo as to entitle the defendants to a review. 


this if they were known to the parties council, or to their at- 


torney, and ſolicitor, or agents, it is ſufficient to rebut ſuch an ap- 
plication, or there would be no end of ſuits. 


How many parties are there, that know not the merits of their 
own cauſe, but rely on the ſkill of their council, or ſolicitor, and 
therefore what council or ſolicitors know, muſt. be allowed to be 


the knowledge of the parties? 
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It is ſworn by Martin, who was attorney for the defendants in Though 2 
the ejectments, that he had the ſeveral deeds and writings even at h 


the time of the trial, and that upon the death of Peter Neve, he an „gent in 
found them in his ſtudy among other papers, but ſays he was con- ©*v#+ in * 
cerned only as attorney in this trial, but not as ſolicitor in the cauſe e U cen 
in Chancery. fidered as the 
ſolicitor hke- 


. . $4 . . ” . iſe, h »h 
But I will conſider him as ſolicitor likewiſe, notwithſtanding he be relies 


lives in the country, for every body knows that country attornies tbe country, 


act by agents in cauſes here. 4 _ * 


is conſtructive 


The letter of the 3d of April 1679. comes too out of the hands voce to his 
of Mr. Martin, but I do not ſee what inference can be drawn from 
it, any more than that old John Norris was a truſtee. 


The next thing to be conſidered is the bill brought by young 


Oliver Neve and old Norris, againſt Mrs. Neve and the blackſmith. 


Now this very bill was produced on the trial in ejectment, and 
though by an adverſary there, yet it is the ſame as if produced by 
the defendants, and is a clear notification of the fact. 


This trial was eleven years before the cauſe in equity was heard, 
ſo that there was time enough for the defendants to have confidered 


it, and whether the judge did right in admitting it to be read, is 


not material. 


The next is the deed of aſſignment in 1683, which was likewiſe 
known to Mr. Martin, and found among Peter Neve's papers, and 
was therefore conſtructive notice to his clients, 


Suppoſe then theſe are not new diſcoveries, it is a final and conclu- 
ſive anſwer to this application for a bill of review, that they exiſted at 
the former hearing, and were known to the parties or their attorney, 
and therefore are not within the rule laid down by Lord Bacen. 


But ſuppoſe them to be new diſcoveries, and relevant to the caſe, 
they can amount to no more than corroboratives only of the former 
point in equity. 


The equity inſiſted on is this, that old John Norris (truſtee for a 
term of 10 years under old Oliver Neve's ſettlement, antecedent to 
all the limitations of the eſtate in the ſettlement) before the end of 
the term, and during the infancy of young Olzver Neve, takes a 
conveyance to himſelt of the reverſion from the blackſmith the heir 
at law of old Oliver Neve, for 30 l. only, the eſtate being at leaſt 
1500 J. per annum, as it is now fallen into poſſeſſion. 
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Tris in - This is a tranſaction indeed extremely to be diſapproved, and I 
4 Sone or muſt ſay that a council or agent taking a conveyance from the right 


agent to take heir, for his own benefit, and which he diſcovered by his being a 
| fromthe right es, does a very wrong thing. 

- heir, for h FT | | . | 
-own beneft. But this is a caſe prime impreſſionts, for it would be difficult to 
onal a fag ſay for whom he is a truſtee, and yet I ſhould be extreamly deſirous 
being a tru- Of conſidering him as a truftee only, if I could be warranted in ſo 


doing. 


The cafe which has been cited of Rumford market, and other ca- 
ſes of leaſes, are different from this; for there tenant- right of renew- 
als are rather a curteſy from the landlord, and Caterit paribus the 
relations of the ſame family who took the original leaſe of biſhops, 
deans and chapters, &c. are generally preferred, and they have a 
natural expectation of it. | 


Old Jobn Norris was equally a truſtee in the ten years term, for 
Peter Neve, or Francis, as for Oliver Neve, for they were all te- 
nants for life under old Oliver's ſettlement, for it was a truſt to pay 
debts, and attendant on the ſeveral limitations and eſtates created by 
the ſettlement. | 


So that a pen equally a truſtee for all buys in this reverſion, and 
it is impofſibl 

Fobn Norris a truſt for Oliver Neve, for the maker of the ſettlement 
did not intend to give the firſt tenant for life any intereſt in the re- 
verſion. | 


Since, as I ſaid before, this is prime impreſſions, and no caſe has 
been cited in point, but only argued by way of analogy to caſes of 
leaſes, which I have ſhewn are very different; it would be too much 
for me to break into rules for bills of review, for the ſake of one 


particular caſe only. | | 


For as it is a new point, and no ground to ſtand upon, the ma- 
king old Norris a truſtee for perſons who were only tenants for 
life, and took nothing in the inheritance, would be going tao far. 


Where the But there is ſtill another circumſtance, and that is the great length 


perſons, under of time, and the certain knowledge the perſons under whom the 
whom the Pe- plaintiffs in the croſs cauſe claim had of Jobn Norris's purchaſing 


the bill of re- of this reverſion, and this will make it a queſtion whether it is not 
_— Fo ood | ſuch a laches in theſe ies who are anceſtors of the plaintiff's in 
quainted with. $DO croſs cauſe, as will affect them, and be a bar to their claim: 


the matter For as long ago as the year 170g. it was in the knowledge of theſe 


DOW com- 


plained of 35 years ago, ſuch an eſſſuxion of tithe,” and knowledge of the anceſtor of. e W ole tranſaRion, 
will have great weight with the court on ſuch applications. 


3 perſons 


e to make the conveyance from the blackſmith to old 
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in the Time of Lord Chancellor HARD wIckkE. 39 
perſons, and particularly of Oliver Neve, that old Jobn Norris had | 


purchaſed the reverſion ; and as this is no leſs than 35 years ago, it 
muſt have great weight with the court not only from the length 
or effluxion of time, but from the knowledge the perſons had of this 
tranſaction, for Oliver Neve's bidding 3000 l. and Peter Neve 5000 l. 
for the reverſion, is a ſtrong citcumſtance to ſhew that they were 


acquainted with old Norris's purchaſe. 


Oliver Neve not ſucceeding in his offer, and having a weakly fon 
between 20 and 21 years old, came to town in order to get a privy 
ſeal, to enable his ſon to join with him in a recovery; and as he could 
not obtain it, can it be ſuppoſed, as he muſt be exaſperated againſt 
old John Narris's fon for his refuſal to join in the application, that he 
would have refiſted fo great a temptation, as bringing a bill to be re- 
tieved, if there had been any grounds on the head of fraud ? 


— 
. 


Therefore the diſtance of time is a frong objetion, becauſe when The granting 
the matter was recent, there might have been ſome cireumRances, chi Prion 
and perhaps tog ſome papers which would have been ſtrong in fa- of time would 
vour of thofe who claim under old Jahn Norris, that may very pro- be Aw; 
bably be loft now, and what makes it likely, is Peter Neve's bid- "the defen 
ding ſo large a ſum as five thouſand pounds for the reverfion, which dants in the 


| ſhews that he thayght it a very valuable thing. — Semen 
| | ved of ſome 


This is the ftrong <res which weighs with me, that after ſach circumſtances, 


a length of time, and fuch great offers made and refafed by the per- {3% — 


ſons wha claimed under o/d John Norris, that no bill was thereupon they might 
brought to ſet aſide the purchaſe for fraud, have availed 


themſelves of 
when the 


And, as it will be of very bad conſequence to let parties enter into matter was 
the diſcuffion of this fnatter now, at fuch a diſtance, the petition et. 
muſt therefore be difmiſſed but without coſts. | . 


The plaintiffs in the croſs cauſe appealed from this order of diſ- 8 of 
miſſion to the houſe of Lords, where aſter a hearing of three days, — ho 


the order of Lord Hardwicke in a very full houſe, was affirmed by to the houſe 


a great majority, on the 12th of April 1744. ; —— 


of three days 
affirmed. 


Stevens verſus Dethick, February 11, 1743. Caſe 17, 


Queſtion aroſe upon the ſettlement made on the marriage of the The truſt of a 
Ye.) , term here was 


2 defendant, the firſt limitation of which was to the defendant for raiſing 


for life without impeachment of waſte, then to truſtees. to preſerve 8 
aughter in 


Js 


default of ſpe male, payable. at 21 or marriage the mother died leaying no ſon, and only one daughter the 
t 


plaintiff's wife, who with her huſband broug 


immediately ; be court, av of' opinion Me was nat intitlt{ to have ii raiſut in the father's life-time. 
cola Hel contingent 


their bill againſt the father and the truſtees to raiſe the portion 
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contingent uſes, to his wife for life, remainder to his firſt and ev 

other ſons of the body of the defendant, and in default of iſſue male, 
then remainder to truſtees for a term of 500 years, upon truſt, that 
if there ſhall be one or more daughters, the truſtees, their executors 
or adminiſtrators ſhall out of the yearly or other rents, iſſues and 
profits, or by ſale, leaſe, or mortgage of the ſaid manors, meſſuages, 
lands, &c. or any part thereof comprized within the ſaid term, raiſe 
and pay unto ſuch daughter or daughters the ſum, of 2000 J. for her 
or their portion or portions, to be paid to ſuch only daughter (if 
there be but one) at her age of twenty-one or day of marriage, which 
ſhall firſt happen; and if they all die before their portions become 
due, then the ſaid payments to ceaſe as to their executors and admi- 
niſtrators, and to ſink into the eſtate for the benefit of the perſon to 
whom the reverſion ſhall. belong: And alſo that ſuch daughter or 
daughters ſhall have, out of the premiſſes comprized in the term of 
500 years, ſach yearly maintenance as is ſuitable to their degree and 
quality, and that the reſidue of the rents, iſſues and profits above 
ſuch yearly maintenance ſhall, in the mean time till the portions be- 
come payable, be received by ſuch perſons as ſhall: be entitled to 
the reverſion, immediately expectant, upon the determination of 


the ſaid term. 


The mother is dead, and has left no other iſſue but a daughter 
who is married, the bill is brought by the huſband and the daughter 
againſt the father and the truſtees, to raiſe the portion immediately. 


Mr. Attorney General council for the plaintifis, ſaid, if the par- 
ties who were owners of the eſtate have declared, that the portion 


of the daughter on the failure of iſſue male ſhall be raiſed for her 


benefit at twenty-one, or day of marriage, a court of juſtice will not 
think that it is inconvenient, if the parties to the ſettlement did not 
think ſo themſelves. 


He cited Corbet verſus Maidwell, 2 Vern. 640, 655. and Eg. Caſ. 
Ab. 337. to ſhew that a reverſionary term when the time of pay- 
ment comes, notwithſtanding it is not fallen into poſſeſſion, ſhall 


be fold. 9 


He mentioned an authority likewiſe at common law, Greaves ver- 
ſus Maddiſon, 2 Jones 201, where three judges were of opinion, that 
the raiſing the portion ſhould not wait the death of the father. 


And Hall verſus Carter, heard the 1906 of July 1742. before 
Lord Hardwicke. | 


He argued that, if the power of railing the portion ſhould be taken 
away from her, the daughter might have nothing till ſhe was ſo 
old, as not to anſwer the end for which the portion was given, the 
advancing her in marriage. | | 
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in the Time of Lord Chancellor HarDwicks, 


It would be very hard, he ſaid, if the daughter here ſhould neither 
have maintenance or portion, though the time of payment is come, 
till by the death of the father the term comes into poſſeſſion, 


Mr. Clark of the ſame fide cited Sandys verſus Sendys, 1 P. Vm. 
707. and Butler verſus Duntomb, 1 P. Wims. 448. 


Mr. Solicitor General, council for the defendant, the father, ſaid 
the general intention of marriage ſettlements is to put children under 
the power of the father, and not, as has been argued on the other 
fide, that the daughter in the life-time of the father ſhall be out of 


the dependance of the father, and may diſpoſe of herſelf without 
his conſent, as the has done in this caſe. 


A great inconvenience would reſult from this conſtruction, for the 


tearing eſtates to pieces, and ruining the eldeft ſons of families, 


muſt be the natural conſequence; he cited Rereſby verſus Newland, 
2 P. Wms. 93. 


Maintenance, in the nature of it, is precedent to the raifing of the 
portion; and as it is moſt clear that the maintenance here was not 
intended to commence in the life-time of the father, it is a key to 


explain his intention as to the portion, that this likewiſe ſhould not 
be raiſed till after the death of the father. | 


In the caſe of Hall verſus Carter, the maintenance was to precede 


the portion, and given them expreſſly for their ſuppert till the por- 


tion was raiſed. 


LoRD CHANCELLOR. 


It is a great while fince any of theſe caſes have come before the 
court. 


My own general principle has been always againſt raifing portions 
in the father's life-time, - x 


All the old caſcs are plainly determined againſt the intention of all 
fathers : In ſome very hard caſes indeed, where the father has been 


rigorous and cruel, courts of equity have gone beyond the ſtrict 


rules of law, and raiſed it in their life-time. 


The firft caſes of this kind were Greaves and Maddiſon, and Ger- 
rard and Gerrard, 2 Vern. 458. and which were followed by ſome 
others, but in the caſe of Corbet verſus Maidwell, 1 Salk. 159. * and 


= — 


— 


A term limited in remainder after the father's death, in truſt for raiſing daughters por- 
tions at ſuch an age, or marriage, when either happens, the portions may be raiſed in the 
father's life-time ; ſo if on contingency, and the contingency happens in the life of the father, 


but not before the contingency happened, 1 Salt. 160. 


Vol. III. M 2 Fern. 


— —  — — — — . 
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2 Vern. 685. Lord Cu r made a ſtand; and upon what foundation 
did he ſtop ? why, the general principle he went upon was, that he 
would lay hold of any words to prevent his being bound by the for- 


mer caſes, rather than introduce the inconvenience of ruining eſtates ; 


and it is the ſame ground courts of equity have gone upon in ſub- 
ſequent caſes ; for if they could find any words or word that were 
different from former caſes, they have laid hold of them to avoid 
determining like thoſe caſes which had introduced ſuch plain in- 
conveniences. Vide 2 P. Minis. 452. ſec. 2. the caſe of Butler verſus 


Duncomb. 


In a converſation between Lord Macclesfield and Lord Trevor upon 
this very ſubject, the former ſaid, he would not carry it further than 
the caſes had already done; ſays Lord Trevor, I hope you will not 
carry it quite ſo far. | | 


As inſtances The eldeſt ſon is abſolutely, left in the power of the father during 


ol clandeſtine hig life, and it is the conſtant courſe of moſt ſettlements ; and yet it 


1 is ſaid that younger children, daughters, ſhall ſoon after twelve years 


more fte. old, perhaps without the leave of the father, demand her portion in 


Say of oak his lite-time, though ſhe married his footman, or ever ſo meanly, for 
lick inconve-.there is no difference in the marriage ſhe contracts, if this doctrine 
83 ſhould prevail: And while I am upon this head, I muſt obſerve, 
weight, that arguments from publick inconvenience ought to have great 

weight in this age, as inſtances of clandeſtine marrzages were never 


more frequent. 


In Butler verſus Duncomb, Lord Maccesfield took a middle way; he 
refuſed to raiſe the portion before the term came into poſſeſſion, but 
then he made the reverſionary term a ſecurity for the principal ſum. 


If Brome verſus Berkley, Eg. Caf. Ab. 340. is an authority, from 


the very terms of it, it holds more ſtrongly here, becauſe the bill 


there was to raiſe a portion in the liſe- time of the mother only; there 
the father was dead, and no iſſue male, only one daughter; that 
daughter was married, and conſiderably advanced in years, and the 
bill brought for ſale of the reverſionaty term; but refuſed both here 
and in the houſe of Lords; what were the grounds of the refuſal ? 
why, that maintenance being given, and by the very terms of the 
truſt to precede the portion, and not to be raiſed till the term took 
effect in poſſeſſion, a fortiori the portion was not due and payable 
till then. - | 


Apply it to the preſent caſe, 


The truſtees of the term are, in default of iſſue male, &c, vide the 


ſettlement, 


And 
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maintenance. | 


The plaintiff's caſe here the ſame, only there it was prayed to be | 


raiſed in the life-time of the mother, here in the life even of the 
father, which, if any thing, is more unfavourable. 


The maintenance there was to be raiſed out of the rents and 
profits after the firſt quarter-day when the term ſhall take effect in 


poſeon: 


Here the words in the mean time are words of relation, and refer 
not only to a time that is to begin, but to a time which is alſo'to 
end. | 


Out of what rents, iſſues and profits can the truſtees then receive 
any thing, can they bring ejectments? No, for they cannot enter to 
raiſe money out of the profits till after the death of the father. 


I am of opinion that the father might have ſold the reverſion, 


ſubject to this term, which ſhews that the whole truſt of the term 


was to take effect after the death of the father. 


By the ſame arguments as have been made uſe of for raiſing the 

rtion now, the maintenance might be raiſed in the life-time of the 
ſather as well as the portion; but it is the ſubſequent words that 
confine it to the time of the term's taking effect in poſſeſſion. 


It is ſaid that in the caſe of Brome verſus Berkley, there are theſe 
words, take effett in poſſeſſion, and no ſuch words here, but made uſe 


of there only to ſhew that maintenance could not be raiſed in the 


life-time of the mother. 


The ſame argument will hold full as ſtrong here, for though the 
words are not exactly the ſame, yet there are words of equal force, 
viz. Expectant upon the determination of the term. 


There are no grounds to decree this otherwiſe than the caſe of 
Brome verſus Berkley, which went through ſuch a ſolemn determi- 
nation, 


Therefore I think it right, to lay hold of words to ſupport the 
parental authority, rather than to give licence to daughters to marry 
improvidently ; for which is moſt likely, that a father ſhould be 
ſo unnatural to ſuffer a daughter to ſtarve who has done nothing to 
merit ſuch uſage, or that a child who has little or no experience 
ſhould be drawn in to marry imprudently, who 1s entirely out of 
the controul of the father, and may raiſe her portion upon his eſtate 


in his life-time ? 


- The 


And alſo that ſuch daughter or daughters, Sc. vide the clauſe of 
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The caſe of Hall verſus Carter was very different in many reſpects, 


nor was it on a marriage ſettlement. 


The determination that I have now given, is rather nearer to the 
Intention of the parties, and at the ſame time will prevent very great 
inconveniences, which are the natural conſequence of decreeing 
portions to be raiſed in the life of the father ; and therefore let the 
bill be diſmiſſed, but without coſſs. 


The following caſe ſeems to be a material one in regard to property, 
and may very , probably be often cited in a-court of equity as well as in 
courts of lau; and as I happen to have a fuller note of it than any 
which has yet appeared in print, flatter myſelf the utility of it well 


be an excuſe for its appearing here. 


Caſe 18. Hartop verſus Hoare & al, Eaſter term 16 Geo. 2.B.R. 


Sir 7%" Har. JUDGMENT in this. caſe was given for the plaintiff by Lee Ch. 


88 Juſt. who delivered the opinion of the court to this effect. 
jewels 

for aße cuſtody in the hands of Seamer a jeweller, incloſed in a paper that was ſealed, and put in a bag. 
which was alſo ſealed with the plaintiff's ſeal, and depoſited at Scamer's houſe, and the ſame day his clerk 
gave a receipt for them in theſe words, Which bag ſo ſealed, I promiſe to take care of for Sir Jobn oy 
for my maſter James Seamer ; ſigned Michael Hull; and in the receipt all the jewels were ſpecified. In 
February 1735. Seamer broke both the ſeals, took out the jewels, and carried them to Mr. Hoare's the 
banker's ſhop, borrowed 300 l. of the defendant, and. depoſited the jewels as his on proper goods and as a 
ſecurity for the 300 J. and gave his promiſſory note for the ſame ſum; on Mr: Hoare's refuſing to deliver 
the jewels to Sir John Har top, he brought an action of trover and converſion againſt him; and the jury 
having a doubt whether the defendant was guilty of a converſion or not, they referred it to the opinion of 
the _ of King's Bench, by finding a ſpecial verdict, who this day gave judgment for the plaintiff 
unanimouſly, 


This is an action of trover and converſion, wherein the plaintiff 
declared that he was poſſeſſed of a pair of ſingle ſtone brilliant dia- 
mond ear-rings, &c. as of his own proper goods, and that he loſt 
them, and they came to the hands of the defendants, who con- 
verted them to their own uſe; to this the defendants have pleaded 
not guilty, and the cauſe was tried at Guilaball, and the jury found 
a ſpecial verdict to this effect. 


* That the plaintiff, being owner of the jewels mentioned in the 
e declaration, on the 12th of January 1729. lodged them with 
* other jewels for ſafe cuſtody only in the hands of James Seamer, 
je weller and banker, incloſed in a paper, which paper was ſealed, 
* and put in a bag, which was alſo ſealed with the plaintiff's ſeal, 
and depoſited them at Seamer's houſe in Fleetſtreet, London, and 
© took a receipt for them in the words and figures following. 


Jan. 12, 1729. Received of Sir John Hartop, Bart. the follow- 


< ing jewels, viz. a pair of diamond ear-rings, &c. (mentioning 
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in the Time of Lord Chancellor Hazpywicks. 


© and deſcribing the jewels for which the preſent action is brought) 
&« all which are ſealed up in a bag ſealed with Sir John Hartop's ſeal, 
« which bag ſo ſealed, I promiſe to take care of for him, for my 
* maſter James Seamer. Signed Michael Hull. 


te On the 3d of February 1735. Seamer broke both the ſeals, and 
* took out the jewels, and carried them to the defendants ſhop, 
* which is a public open ſhop in Fleetftreet in the city of London, 
«© where the defendants carried on the buſineſs of bankers, and 
* alſo traded in jewels, and frequently lent money on the ſecurity 
& of jewels, and then and there the ſaid James Seamer borrowed 
* the ſum of 300 J. of the defendant, and depoſited the jewels 
jn the declaration mentioned, as his own proper goods, and as 
* a ſecurity for the ſaid ſum of 300 J. then paid him by the defen- 
“ dants in their ſaid public and open ſhop, and the ſaid Seamer then 


te gave the defendants his promiſſory note for the fame ſum ſo bor- 


©« rowed, 


* And they further find that the ſaid James Seamer had no au- 
te thority from the plaintiff, to ſell, pawn, or diſpoſe of the faid 
« jewels, and that the defendants not having been paid this ſum of 
<« 300 J. ſo lent by them, they had been requeſted and refuſed to 


deliver the aforeſaid jewels to the plaintiff, and have kept them to 


4 their own uſe. 


* That the ſaid Seamer continued in poſſeſſion of the ſaid jewels 
* until he pledged them to the defendants ; that in January 1736. 
* the ſaid Seamer became a bankrupt, and that a commiſſion of 


* bankruptcy was taken out againſt him (but that is not material, 


&« becauſe the bankruptcy was after the depoſiting the jewels). 


Then the jury find the value of the jewels to be 750/. and up- 
on the whole matter conclude with a doubt, whether the defen- 
* dants are guilty of a converſion or not, which they refer to the 
court. | | | | 


The general queſtion is, whether by any part here found, Sir 
Jobn Hartop the plaintiff, and owner of theſe goods, is barred from 
having the goods delivered to him, on the demand that is found in 
this ſpecial verdict to have been made, or in the preſent action is 
entitled to a ſatisfaction in damages for them. 


On this queſtion it will be proper to conſider, firſt, on the tranſ- 
actions found by the verdict, in what relation Seamer ſtands to Sir 
John Hartop the plaintiff, | 


_ Secondly, to conſider the acts of Seamer, and how far Sir John 


Hartop is affected by them, | 
Vo. III. N The 
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The matter to be determined is, whether any thing done by Sea- 
mer has deveſted the property of Sir Jabn Hartop, and hath given 
ſuch a right to the defendants to detain theſe jewels, as ſhall make 


their detainer and their keeping them to their own uſe to be no con- 
verſion. 


Sir J. H.'sde- As to the firſt point, I think it is clear that Sir Jahn Hartop's de- 
oy wy ge livery of the jewels to Seamer was a bare naked bailment of them for 
— a bare the uſe of the bailor. * 

naked bail- 

ment of them 


car he ufe ef. It is expreſſly found that they were lodged for ſafe cuſtody only, 
the bailor, ſealed up in a paper put into a bag, which was alſo ſealed, aud that 
Seamer had no authority from the plaintiff to fell or diſpoſe of them. 


The diffe- This is therefore what Lord Chief juſtice Holt, in his enumeration 
rence between 


hailing and of the ſeveral ſorts of intereſts that a man may have in goods, in the 


pledging of caſe of Cogs verſus Bernard, Salk. 26. calls a depoſit of goods. In 
goods is, that © Co, 80, 84. Sautbeote's caſe, a difference is taken between bailing 
© wakes oro. and pledging of goods, for a pawnee hath a ſpecial property, and is 
perty, and a not conſidered as one who hath the cuſtody only, as appears to be 


_ _ = the caſe of Seamer, to whom theſe jewels were delivered to keep for 
e. the uſe of the bailor only. 


| Seamer"s As Seamer had theſe goods by the delivery of Sir Jabn Hartop, 
Go ling in this particular manner, Seamer's breaking the ſeal and taking the 
the jewels out, je wels out of the bag, and diſpoſing of them, made him a treſpaſſer to 
and diſpoſing Sir John Hartop, according to the opinion of Anderſon in Moore 

of them, made 8 

him a treſpaſ. 2 48. | 

ſer to Sir J. H. 

Though tro- In all caſes where a perſon to whom goods are delivered hath 
ver will not neither a general nor a ſpecial property, if he converts them to his 


* * own uſe, treſpaſs will lie; Anderſon there ſays, that it is other- 


negligence, Wiſe of a bailee; but he muſt mean ſuch a bailee as hath a ſpecial 


a if he property, and that Seamer had not; and with this opinion of An- 
GO derſon the opinion of Lord Chief Juſtice Trevor agrees in Salk. 605. 
the goods, that though trover will not lie againſt a carrier for negligence, yet 
treſpaſs will. [Can breaks open a box, and takes the goods, treſpaſs will lie againſt 


The next thing to be conſidered is, how far Sir John Hartop, the 


true owner of theſe jewels, is affected by any thing that is found to 


be done by Seamer, who was only entruſted with the cuſtody of 


them under very ſpecial circumſtances, in reſpect to their being 
ſealed up in a paper and bag in the manner that has been mentioned, 
and whether Sir John's property be deveſted thereby. 


Seamer had no kind of property eitꝭ er general or ſpecial ; he came 
to the poſſeſſion of the jewels by right originally, but when he broke 
the ſeal, and took the jewels out of the bag, and by that enabled 


himſelf 
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himſelf to deliver them openly to the defendants, he was poſſeſſor 
Malæ fidei, and went to the defendants as ſuch. 


But it was objected that Scumer was the poſſeſſor of the jewels, 
and that is ſufficient for the defendants who were not privy to Sea- 
mer's wrong, (and I dare ſay they were not) and that the defendants 
dealt with Seamer in the way of their trade, and honeftly advanced 
their money on the ſecurity of theſe jewels, of which Seamer ap- 
peared to be the viſible owner, | 


And to be ſure, as it is hard on the plaintiff to have his jewels 
diſpoſed of diſhoneſtly, ſo. it is hard on the defendants to loſe their 
money; and it was urged for them, as the plaintiff truſted Seamer, 
and the defendants were ſtrangers to him, it was more reaſonable 
the loſs ſhould fall on the plaintiff, than on the defendants. 


And on this head was cited Salk. 289. Hen verſus Nicholls, be- 
fore Lord Chief Juſtice Holt at Niſi prius, that was an action on the 
caſe for ſelling the plaintiff one kind of filk, pretending it to be 
of a different kind, and on trial upon not guilty it appeared, that 
there was no actual deceit in the defendant who was the merchant, 
but in his factor who was beyond ſea, and the doubt was if this de- 
ceit could charge the merchant; and Holt was of opinion that the 
merchant was anſwerable for the deceit of his factor, though not 
criminaliter yet civiliter (and then comes that part of the caſe for 
which it was cited); for ſeeing ſomebody muſt be a loſer by this de- 
ceit, it is more reaſonable that he, who employs and puts a truſt and 
confidence in the deceiver, ſhould be a loſer, than a ſtranger, and 
upon this opinion the plaintiff had a verdict. t 


And there is no doubt but the verdict was right in that caſe, for 
the defendant employed his factor in the act of ſelling, in which the 


deceit was committed, and by employing him as a factor, he cre- 
ated a credit in him, 


But that is not the preſent caſe, for the plaintiff here gave no he preſent 
power to Seamer to do the act in which the deceit was, but on the caſe falls with- 
contrary hath uſed a prudent method to prevent it; the preſent caſe in he rule 


therefore is like the caſe in 1 Inſt. 89. where A. leaves a cheſt locked e 


with B. and taketh away the key, there A. does not intruſt B. with that where 4. 
the goods. | — _ 
| | B. and taketh 

As here does not ſeem to be any fault either in the plaintiff or away the key, 


defendant, let us now ſee what the common law pronounces on 282 


theſe tranſactions excluſive of the cuſtom of London. x * 
goods, but is 


2 The caſes, in which ſales in market overt have been pleaded and 2 

diſallowed, are extremely ſtrong to prove, that this diſpoſition by only. 

Stamer does not affect the property of the plaintiff, 
2 


In 


CASES Argued and Determined 


In More 62 4. In an action of trover for jewels, one pleaded the 
cuſtom of Briſtol, that every ſhop there is a market overt every day 
except Sunday, and that the jewels were ſold to him in his ſhop 
in Briſtol, he being a goldſmith ; and on demurrer, the plea was 
held to be ill, becauſe he did not aver that it was his ſhop i in which 
he uſed to exerciſe the trade of a goldſmith, which he ought to 
have done, for if the jewels were ſold in another ſhop, it would 
not toll the property of the owner. 


In Cro. Fac. 68, 69. where to an action of trover the defendant 
pleaded the cuſtom of London, &c. and that he being a mercer, 
bought their wares in his ſhop wherein be uſed to by ſuch wares ; 
and on demurrer to the plea it was held to be ill, becauſe the wares 
were not agreeable to his trade; and there it was ſaid, that the 
cuſtom was too general, that every freeman might buy all manner 
of wares in every ſhop, Cc. for then a ſcrivener might buy plate 
in his ſhop, and the like, &c. which is not —— 


Theſe caſes ſhew, that though the ſeller was a ſtranger to the 


party, and though he bought for a valuable conſideration, yet ſuch 
ſale did not bind the true owner, nor juſtify the converſion, unleſs 
he brought himſelf within the cuſtom of market overt, in which caſe 
the ſale binds, by reaſon of the default in the owner, and is compared 
to the caſe of a fine and non-claim. 35 H. 6. fol. 29. and in Bacon's 
Treatiſe, concerning the Uſe of the Law, fol. ed. 80. Property of 
goods by theft, or taken in jeſt, where the ſale is in a market 
overt, or fair, ſhall bind the owner being not the ſeller of the pro- 


perty, it muſt be in a market or fair where uſually things of that 
nature are ſold. 


In the caſe in 15 H.7. 15. an action of treſpaſs was brought for 


taking ſo many flippers ; the defendant pleaded that he was himſelf 
poſſeſſed of ſo many pieces of leather, and bailed them to one J. S. 

who delivered them to the plaintiff, and afterward the plaintiff made 
of them ſlippers, ſhoes, and boots, and juſtifies the ſeizing of them 
as his property, and the plaintiff took exception that the colour was 
not good: And the firſt queſtion was, whether the plea did not 
amount to the general iſſue ; and ſecondly, whether the ſale did give 
the plaintiff ſo much as a colour to take them ; and the opinion of 
the court was, that the plea was good, and that it was a good co- 
lour, becauſe the bailee had a lawful poſſeſſion; in which caſe, 
when he gives them, it is a good colour for the vendee (the plaintiff 
is called the vendee) to take them, in which caſe the plaintiff hath 
colour, by the gift of him who had the lawful poſſeſſion, to punith 
any ſtranger to him who took the goods ; but it was held to be co- 
lour only, and judgment was given for the defendant : On the ſecond 


point, whether the property of the leather was changed by being 
made into ſhoes ? It was held, that it was not. 
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Buy this caſe it is very apparent, that the true owner of goods does The true ow- 
not loſe his property by the ſale made by the poſſeſſor of them, un- 2 of mow 
leſs it were in market-overt; and in the caſes ſtated, no regard is his property 
had to the vendee's ignorance of the vendor's want of title; no re- by a tale made 


gard to the vendee's coming rightfully to them as a purchaſor with. . tee poſſet- 


g ſor of chem, 
out notice; no regard to the vendor's having the law ful poſſeſſion of unlefs it were 
8 in market 

* overt, 


| Theſe caſes are all grounded on what is mentioned in 2 Inſt. 714. 
Caveat Emptor, & Spoliatus debet ante omnia reſtitui. 


But to impugn this doQrine, ſome caſes have been cited, Huf- 
fey verſus Jacob, Mich. 8 W. 3. B. R. Salk. 344. The Lord Chandos 
loſt money at play to Huſſey, and gave him a bill for it on Jacob, 
who accepted, and afterwards refuſed to pay, and an afſumpſit was 
brought againſt Jacob, and he pleaded the 16 Car. 2. c. 7. An 
act againſt deceitful, diſorderly and exceſſive gaming; to which it 
was demurred ; and the court held, that though this is a kind of 
new contract, yet all is founded on the illegal and tortious winning, 
and only ſecures the payment of that money, and therefore it is 
within the ſtatute, the plaintiff being privy to the firſt wrong; but 
if Huſſey the plaintiff had aſſigned this to a ſtranger, bona fide, 
upon good conſideration, he had not been within the ſtatute, for 
he was not privy to the tort, but an honeſt creditor. This caſe is 
alſo reported in Carthew 3 57. and there it was ſaid by the court, 
that as to the inconveniency concerning trade,. there can be none in 
this particular caſe, becauſe the bill -is gone no further than to 
the firſt hands, (viz.) to the hands of the plaintiff Huſſey, who 

won the money, and ſo no damage could here accrue to any per- 

ſon, but to him who is certainly within the ſtatute ; but if this 
bill had been negotiated, and indorſed to any other perſon for value 
received, then it might have another conſideration, 


This ſeems to be very reaſonable, for the acceptance made a new 
contract: In the caſe of Huſſey verſus Jacob, the judgment was for 
the defendant, becauſe the acceptance was not conſidered as diſtinct 

from the conſideration, the action being brought by the winner, yet 
in that caſe it is ſaid, that the acceptance makes a new contract; if, 
therefore, it was between ſtrangers to the gaming, as between the 
= acceptor and the aſſignee, I ſhould think the ſtatute of gaming might 
be quite out of the caſe, SER 


In Salt. 126. Mich. 10 W. 3. Lord Chief Juſtice Holt mentioned 
this caſe ; if a bank note be payable to A. or bearer, any perſon who 
Gads it, is ſo far conſidered as the bearer, that a payment to him 
will diſcharge the Bank. And fo Sali. 12 5. Hodges verſus Steward, 

Paſcb. 3W.& M. B. R. If a bill of exchange be payable to J. S. 


or bearer, if the drawee pays it to the bearer, though he comes to 
Vor, III. 9 ä it 
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CASES Argued and Determined 


it by trover, theft, or otherwiſe, it will diſcharge him ; but yet, 
Lord Chief Juſtice Holt, in Sa/k. 126. ſays, that the finder of ſuch 
a bill hath no property againſt the true owner; if a third perſon pur- 
chaſes a bank bill of the finder without fraud, he hath gained a title 
to it in the uſual manner, by making himfelf the bearer of it, for a 
valuable eonfideration ; and on this, is the opinion of Lord Chief 
Juſtice Holt founded, that a property is created in the bearer, in re- 
ſpect to the uſual courſe of buſineſs and tranſactions of this ſort, in 
which the trading with bank notes hath been looked on as changing 
money for money, or gold for ſilver; where a bask note is payable 
to the bearer it is conſidered as caſh, and the delivery of the note, 
by the courſe of buſineſs, does create a property in the perſon 
who becomes the bearer of it for ready money, but there is no ſuch 
courſe of trade in reſpect to the gaining of property in goods, 


Property, by the rule of law, does not follow the poſſeſſion, un- 


leſs in caſes where the true owner hath no marks to aſcertain his 


property, as in money, vide Cro. Eliz. 746. Higgs verſus Holiday, 
where it was held, that if a man delivers money to another, the 
property thereof is in the bailee, becauſe it cannot be known. 


Ford verſus Hopkins, Salk. 233. Trover for million lottery tickets, 
upon evidence it appeared, that the plaintiff had given the tickets in 
queſtion to a goldſmith, to receive the money due on them; that 
{ome payments were due, and ſome were not; that this goldſmith 
had received tickets of the defendant, and given him a note to pay 
him ſo many million lottery tickets; that the plaintiff's tickets were 
delivered to the defendant by the goldſmith upon this note; and it 
was held by Lord Chief Juſtice Halt, that if money is ſtolen, and 
paid to another, the owner of the money can have no remedy againſt 
him that received it. But if bank notes, exchequer notes, or mil- 
lion tickets, or the like, are ſtolen or loſt, the owner has ſuch an 


intereſt or property in them, as to bring an action into whatſoever 
hands they are come, | 


This muſt mean, that the owner can bring an action for them, into 


whatſoever hands they come without a "valuable conſideration paid 


for them; for if it be not thus underſtood, what Holt ſays here, 
will not agree with his former opinion, fel. 126. and Holt ſaid 
ſurther, that money or caſh is not to be diſtinguiſhed, but theſe 
notes or bills are diſtinguiſhable, and cannot be reckoned as caſh, 
and they have diſtint marks and numbers on them; but if they 
had been ſold for a valuable conſideration before the money had be- 
come due, he doubted whether it would have transferred the pro- 
perty; and he held, that by the delivery of the plaintiff's tickets 
10 the defendant, the property of them was not changed. 
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in the Time of Lord Chancellor Hazywicke, 5 1 : 


In the caſe at bar, the owner is found to have given no power No inſtance 
to Scamer to ſell theſe jewels, and no caſe has been cited in which nv = 4 
a diſpoſition made by the mere poſſeſſor of goods, hath been held by ere 


to change the property of the owner, in a caſe of goods that have poſleſſor of 


marks whereby they may be known; and thoſe caſes relating to Rs : 
the transfer of bank notes, depend on the particular circumſtances change the 
in reſpect to theſe bank notes being conſidered as caſh. property cf 
| - | | the owner, 
where they 


The caſe that warrants this diſtinction, is the caſe of The Bank of have marks 
England verſus Newman, determined by Lord Chief Juſtice Holt, n * 
Paſeh. 11 W. 3. aſſumpſit for 60 J. on the general iſſue; the evi- kuba. 
dence was that John Bellamy had given a note to the defendant for 
601. payable to him or bearer fix months after date ; the defendant 
went to the bank, and negotiated it with the bank, diſcounting inte- 
reſt for the ſame, but did not indorſe the bill; Bellamy broke, not 
having paid this bill; and the bank brought this action againſt Neu- 
man, and the jury found for the plaintiff ; but the court granted a 
new trial, and held this to be a verdict againſt law; and Hol? ſaid, 
if a bill or note be payable to a man or order, and he delivers it for 
ready money, and not for money antecedently due, or lent upon it, 
it is a ſelling of the bill like a ſelling of tallies in bank bills, and if 
no indorſement be made thereon, the vendee is without remedy 
againſt the vendor, but if there be an indorſement, he may have 
remedy againſt the indorſor, provided he demanded the money of 
the drawer in convenient time, and therefore the bank had no re- 
medy againſt N-wman, though they had advanced the money, and 
the court looked on it as a fale of the note. 1 : 

This caſe ſhews, that the tranferring theſe notes is conſidered in 
the ſame light as the changing money for money. ien 2247 


Taking it then that the property of Sir John Hartop was not 
changed by the diſpoſition of theſe jewels made by Seamer, as con- 
ſidered at common law, the next matter to be conſidered will be, 
whether the place where the pawn is found to be made will entitle 
the defendants to detain them. | 


It is found that Seamer after he had broke open the bag, and ta- 
ken out the jewels, carried them to the defendants ſhop, which-was 
an open public ſhop in Flet/treet in the city of London, where the 
defendants carried on the trade of bankers, and alſo traded in jewels, 
and frequently lent money on the ſecurity of jewels, and in the pub- 
lic ſhop of the defendants the ſaid Seamer borrowed of the defen- 
dants 300 l. and depoſited the jewels as a ſecurity for the ſame. 


On this finding, the cuftom of London as to ſales in market overts 
hath been inſiſted on for the defendants, and that pawning comes 
within that cuſtom. | | | 


As 


52 CASE 8 Argued and Determined 


As to this it was anſwered by Sir John Strange, that no cuſtom is 
found by this ſpecial verdict, and therefore the court cannot judicially 
take notice of this cuſtom. 4 4 | 


0 | Aud we are of opinion, that the court cannot judicially take notice 
of it on this ſpecial verdict. $657 5 


The cuſtom In the caſe of Arguile verſus Hunt in this court, Trin. 5 Geo. 1. 


- N a ptohibition was moved for to the ſpiritual court for a ſuit there, 


market overt for calling a woman whore in London, and the want of juriſdiction 
being not de appeared on the face of the libel; but becauſe the cuſtom of London 
— OS to cart whores was not ſet forth in the libel, the prohibition was 


dict. the court denied, and it was determined that the court could not judicially take 


hele that e notice of the cuſlom of London, and the ſame thing is alſo deter- 
dicially ale mined in Carthiw 7 5 but it was ſaid for the defendant that this 
notice of it, cuſtom need not be found by the jury, becauſe it cannot be proved 
22323 by witneſſes, but muſt be certified by the recorder of London; but 
were of opi- I think this no ſufficient anſwer to the objection ariſing from the 

vion it does want of finding the cuſtom. 2 

not extend to 9 

pawning. e 3 ; - 9 

In the caſe of Day verſus Savage, Hob. 87. it is cited to have 

been adjudged that the cuſtom of London, that every day there except 

Sunday, is a market overt, ought to be tried by the jury, and not by ü 

the certificate of their recorder; but that hath been ſince determined 

to be otherwiſe in the caſe of Apple/ton verſus Szowton, Cro. Car. 516. 

Sir William Jones 412. but in all the caſes the cuſtom is either plead. 

ed ſpecially, as in Cro. Fac. 68, or elſe it is found by the jury; and 

if this be ſo, that the court cannot judicially determine of the cuſ= 

5 toms of London, but they ought to be pleaded or found; then what 

was inſiſted on as to pawning being to be taken to be equal to a YR 

ſale, will be quite out of the queſtion. | 4 

But however we are of opinion that taking the cuſtom of London 

to be as ſtated in 5 Co. 83. 4, this cuſtom does not extend to pawn- 

ing. It is a conſtant rule that cuſtoms ate to be taken ſtrictly. Per ; 

kins, Sec. 435. Noy's Max. 78. 2 Sid. 139. Lamb. 619. = 

The diſpoſi- Then ſince the cuſtoms are to have à literal and ſtreight interpre= : 


tion of a pawn _. | - ; F 
is quite RE tation, as the cuſtom is only for a ſale in Open ſhop to bind the pro- ü 
= _ a perty of a ſtranger, that cuſtom cannot extend to a pawn, which 
fate, for is a diſpoſition quite variant from a ſale; by a ſale the vendee can 


transfer the transfer the thing to any other, and trade and traffick is promoted 


thing to any thereby z but it is quite otherwiſe in the caſe of pawns, for they tend 


trade is there © "a the change of the property of the things that are pledged, and 
by promoted ; therefore if there is any difference between a ſale and a pawn, that 
ocherwiſe in ig a ſufficient reaſon why the cuſtom which is affixed to the one, 


pawns, for 


they flop the ſhould not extend to the other; and therefore the queſtion is not, 


change of the whether it be a reaſonable cuſtom, that a pawn in an open ſhop 
property in | 
the things | 0 a 


| pledged. 


in the Time of Lord Chancellor HARDwick k. 53 


in London ſhould bind the property of a ſtranger; but the true queſ- 
tion is, whether a pawn and ſale be the fame, for if they be not 
the ſame, 'then pawning will not fall within the cuſtom, that a ſale 
in market overt in an open ſhop in London binds the property of a 
ſtranger. | 


To ſhew that pawning goods in London will not bind the pro- 
perty of a ſtranger, I will mention the caſe in the Year-book, 35 H. 
6. P. 25. and is in point; it was an information in the Exchequer 
for the King's jewels ; the defendant pleads the cuſtom of London, 
that if any goods be pawned there, the pawnee may detain them un- 
til the money'lent upon them be paid; and pleads further, that he 
did not know that they were the King's jewels, and that they had 
not the King's arms or marks upon them ; and to this plea there was 
a demurrer and judgment for the King, becauſe it is not a good 
cuſtom that a pawn ſhould bind the property of a ſtranger, and 
though it was ſaid at the bar the judgment in that caſe was gi- 
ven on- another point, that the cuſtom ſhould not bind the King 
by reaſon of his preropative, yet it is not ſo, for both points were re- 
ſolved, and judgment was given upon both; and Jenkins in abridg- 
ing the caſe, fol. 83. ſays, that the cuſtom of London doth no where 
extend to the King's goods, nor to a'/pawn of them. | 

As there is no cuſtom, found by the verdict, and as there is no in- , EI 
ſtance that the cuſtom of London hath ever been allowed in caſe inttance the 
of a pawn, but a reſolution in the T2ar-bok, and the opinion of 22 - 
judge Jenkins are to the contrary, I think the defendants cannot ger ben 


5 g ever been 
have any title to retain theſe goods. allowed in the 


i caſe of a 
pawn, the pawnee has not any title to retain the goods againſt the true owner, 


On the foundation of ſuch a cuſtom much was ſaid at the bar up- The firſt of 
on the act againſt brokers 1 logo 1. ch. 21. which in the preamble 9 va 


of it, is ſaid to be made © for the defence of honeſt and true mens of great con- 
cc | x Js L - | | ſequence .to 
property, and intereſt in their goods, 1 
| | 85 : 2 | f London, the 
What was ſaid upon it was very material; but as the conſtruction court declined 
of this act is of great conſequence to the trade of London, we have 8 
avoided giving any opinion about it, being unanimous for the plain- the conſtruc 


tiff without the aid of this ſtatute, as my brother Chapple before he ay Re o as 


went out of town declared, he agreed with us intirely. cafe” hd nas 
\ 'make it ne- 

ceſlary for 

them to do it. 


Vor, III. | * Seamer 


CASE 8 Argued am Determined 


Gaſe 9. Sram. and others vel us Bingham aud fathers; . and 
iStrotle anid ovhers werlus Sirode, Jaume 11, 143 

HE father of archbiſhop Wale, by a deed on the marriage of i 
the archbiſhop, fettles-the eſtate now in 4queftion pon the il 
iſſue male of the archbiſhop, and if no iſſue male, then:he-diredhs i 
the eſtate to be ſold, Barde ns 2220 divided eg among the arch - 
biſhopꝰs daughters. I 
By a deed of the 2gth of April 1702. the qrchbiſhop-divets his TH 
eſtate to be ſold, and the money -arifmg from it to be divided 
equally among his ſix daughters, provided he ſhould have ao ſon. 9 
After the marriage of Efher, one of the daughters to Riobary 
1 Bradripp, he, by deed dated the 7th of O#ober 1714. made be- 
1 c tween him and his wife of the one part, Doctor Wake, BY 
1 * afterwards archbiſhop of Canterbury, of the other, reciting the v7 
it * deed of the agth of April 1702. did covenant, that all uch 
9 < right either in land or money as ſheuld at any time accrue to 1 
＋ | « Heſter in her life, or to Richard in her right, by virtue of the re- 1 
* <« cited deed, ſhould be veſted in the three perſons, who were like= 
= * wiſe parties to the indenture in 1714. in truſt that they and the 
i | | * ſurvivor, &c. ſhould put out fuch ſhare of the money raiſed by 
e the ſale of the manors, Vc. as belonged to Eifler at intereſt an 
* a good ſecurity, and the-rents-and profits of her ſhare of the faid 
<« eſtate, and the intereſt of the ogy e by ſale of her ſhare, 3 
0 ſhould pay to Righard Brodriqp during his life, and after his "JN 
ee death to ” Heſter during her life, and after the death of the ſurvivor 1 
© of them ſhould pay all the principal money to the iſſue of Ricb url 
* :Bnedripp and Heftor (other than and beſides ſuch iſſue male f 
«© Richard by Hefter, uo for the time being ſhould be immediate, 
© inheritable to the manors, lands, Sc.) «equally between them il 
„ ſhare and ſhare alike, to ſons at 21, and daughters at 21, or 
marriage; and if any of the children (ſhould die before their 4 
= - |  * ſhares ſhould become payable, to go to the ſurvivors ; but in caſe 
1 all ſhould die, then the maney to be paid to ſuch ſan who:ſhauld 4% 
J | * be inheritable as aforeſaid ; and if no ſuch ſon, then to be paid BH 
1 ce to the ſurvivor of Richard Brodripp and Heſter, and By: BXECU= ll 
jo * tors, adminiſtrators or aſſigns of ſuch ſurvivor. 2 
þ 1 
i George Brodripp, the only child born of this marriage, ſurvived 2 
his father, and afterwards arrived at his age of twenty-one, but is 1 
now dead in the life-time of his mother, who is married to a ſecond 2 

huſhand the defendant S“ rode. 

I 


Thomas 


in the Time f Lord Chancellor Haxpwiex g. 


Thomas Bradripp heir at law of George, inſiſts that the intereſt of 
1 ought to be deemed real eſtate, and that it veſted in George, 
Eſther's ſon, in nature of a remainder after her death, and that it is 
now deſcended on him, 


The plaintiffs, who are the children of Richard Brodripp by a 
firſt venter, and half fiſters of George Brodripp, inſiſt that this ſhare 
muſt be conſidered as money, and that it veſted in George Brodripp, 
and conſequently was tranſmiſſible to his perſonal repreſentatives. 


The defendant Thomas Strode and his wife inſiſt, that if there 
was ſuch .indenture or deed of 1714. and the defendant Efther 
named, or made a party thereto, that ſhe never executed the 
and was not, nor could be bound thereby, and that ſhe was not 
only at the time a feme court, but an infant of 16 years of age, and 
ſuch deed being made and executed after her marriage with Richard 
Brodripp, the fame was merely voluntary as to her. 


Lon? CHANCELLOR. 
In the firſt place this is a pretty harſh demand in the 8 


who claim two thirds of this contingent intereſt, though at the 

ſame time they are no relations at all of Eſiber Strode, or of arcb- 

1 Wake, but only half ſiſters of George Brodripp, and daughters 
Richard .Brodripp by a firſt venter. 


Therefore if a reaſonable conſtruction can be put, which will 
prevent theſe conſequences from happening, it is what a court of 
XX <qpity would incline to do, as the parties to the deed themſelves 
X would:have. guarded. againſt them. 5 


The caſe has been properly divided into three queſtions : 


Firſt, Whether by the deed of the ſeventh of Oeber 1714. 


executed the day after the marriage by Richard Brodripp the huſ- 
band, and archbiſhop Make, the property of Eftber Strode is bound 
2 to her ſhare of her grandfather's eſtate, 


XZ The ſecond queſtion, if it did not bind her, whether the act ſhe 
did by executing a deed on her marriage with Strade in 1738. is an 


acquieſcence and binds her, (for there the deed of 1714. is recited, 
and that Eber was a party, and that ſhe ſecures her intereſt in that 


E A | deed as a proviſion for her children, and herſelf if ſhe ſurvives). 


"*F Thicdly, H it did not bind her, then what is the conſtruction of 
dhe truſts of the deed of the 7th of October 1714. 


As 


55 


86 


-configered as money. 


- oppoſe it, the court will direct it to be ſold, 


. conſideration. 


caution in the huſband to ſecure ſome proviſion for the children, but 


ſhould claim under the deed in 1702. ſhould be conveyed to Ben- 


CASES Argued and Determined 


As to the two firſt queſtions, whether ſhe was bound by the exe- 
cution of the deed of the 7th of October, or by the ſubſequent act, 
I ſhall give no opinion: but I ſhould think The was not bound. 


If it was real eſtate, all theſe queſtions would be out of the caſe, 
But I muſt conſider it as money, it being directed to be ſold. 
The rule of this court is, that land to be turned into money is 
But i it has been truly ſaid, that there are caſes where perſons may 


inſiſt in this court upon the land itſelf; that is, where the- parties 
all agree that it ſhall not be turned into'money, but if any of them 


There is another reaſon in this caſe, becauſe here one of the 
daughters had the pre-emption given her. 


I do not take the deed in 1714. to be a ſettlement for a valuable 


I agree there are caſes where a father contracting for an infant 
child ſhall bind. the child, eſpecially if the child claim any thing 
under the ſettlement ; but then it muſt be before marriage, and in 
conſideration of the marriage; for the court will not ſuffer her to 
claim benefit one way, and not to be bound the other. 


But this being after marriage is voluntary, and being the next day 
after the marriage does not differ the caſe, for whether two days or 
ſix, or fix years, it is the ſame thing. 


No recital of the father will bind the property of the FR 
but there muſt be ſome proof of the father's intention to do it. 


There is no ſuch proof in this caſe. It might be a reaſonable 
yet I am of opinion it could not bind the mother. 
The deed is by way of covenant, that all the intereſt which ſhe 


net, &c, 


When is the time the principal money is to be paid ? why after 
the death of the ſurvivor of father and mother, for till then it was 
to veſt in truſtees, 


But 


0 


in the Time of Lord Chancellor HARD WICRE. 57 


But it is ſaid the time of payment there, is to be conſidered at 
the age of twenty- one or marriage. I am of a different opinion, 
for this is only a circumſtance or qualification of the perſon receiv- 
ing, and the words at their age of twenty-one, or marriage, is not 
to accelarate the payment, or to veſt it in the children; but the plain 
meaning of the words, is, that if the father and mother had died 
during the infancy of the children, that it ſhould not be paid before 
their marriage or twenty-one. 


It has been faid that it ſhall veſt at twenty-one, and be tranſmiſſi- 
ble to the repreſentatives, though not payable till after the death of 
the ſurvivor of father and mother. 


5 

{ 
3 
br 


Suppoſe A. by will directs a ſum to be paid at twenty-one, or | | 
marriage, and there are no words of gift, or intereſt to be paid, it 
ſhall not veſt before that time. | 


The direction of the payment here is the gift, and therefore will 
not veſt till the time of payment comes; and beſides, there is no 
intereſt given, which makes the caſe ſtill ſtronger. 


* * 0 
ꝛ ³¹A wm 
F 


The meaning of the clauſe of proviſo was plainly this, that if any 
of the younger children died before the time of payment came, that 


it ſhould not go to their repreſentatives, but to the ſurvivor of the 
brothers and ſiſters. 


1 0 
1 1 1 
=.” . "+ i. ) 


It is ſaid this is a ſevere conſtruction, becauſe ſome of the younger 
children might live to twenty-one, or might want the money to ad- 
vance them in marriage; and it would be hard if they died in the 
life-time of the father and mother, that their ſhare ſhould go to their 
ſurviving brothers and fiſters rather than to their own children, if 
they ſhould leave any at their deaths. 


But whatever hardſhips there may be in this caſe, I am to go- 
vern myſelf by the words of the deed ; and moſt clearly on the con- 


ſtruction of this deed, their ſhare would ſurvive to the other younger 
== children. 


I take' the words for the time being to relate to the time of pay- 
ment, the death of the ſurvivor of father and mother. 


4 Or otherwiſe a great abſurdity would follow ; for ſuppoſe at the 
death of the father there were two ſons and two daughters, and the 

| eldeſt ſon arrived at the age of twenty-one, but dies without iflue in 
the life-time of his mother: and afterwards at her death, the next. ſon 
mould become inheritable, would he be entitled? I am of opinion 
he would not, for it was the intention of the deed to exclude ſuch ſon 
as ſhould. be inheritable 47 the time being, the death of the ſurvivor 
of father and mother, 


Vor. III. Q_ And 
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* And in caſe there ſhall be no ſuch ſon, &c. 


That is no ſor who at the time of the death of the ſurvivor of 
father and mother ſhall be inheritable : which ſhews that the whole 


deed is connected to the time of payment, the death of the ſurvivor 
of father and.mother. 


Though it is very true there is no time of payment taken from 
the condition or circumſtances of ſuch ſon who is inheritable, yet 


there is a time of payment equally applicable, which is the death 
of the ſurvivor of father and mother, 


I think the meaning of the parties to be, that if there ſhould be 
no child at the death of the father and mother, that it ſhould be 
in the power of the ſurvivor to diſpoſe of it abſolutely. 


Lord Hordwicke decreed the eſtate in queſtion compriſed in the 
deed of the 29th of April 1702. to be fold, and the money ariſing 
by ſuch ſale to be divided into fix equal parts, and ſuch fix parts to 
be conſidered as the ſeveral ſhares of the fix daughters of Doctor Wake, 
late archbiſhop of Canterbury, Eligabeth the ſeventh daughter having 
died unmarried and without iſſue; and a queſtion being made in theſe 
cauſes, whether the ſixth part, which was the ſhare of the plain- 
tiff Heſter firſt married to Brodripp, and now to Strode, belong ſole- 
ly to Heſter as having ſurvived her huſband Brodripp, and all the chil- 
dren of that marriage, or ought to be diſtributed as part of the per- 
ſonal eſtate of Brodripp her ſon ; his Lordſhip declared, that he was 
of opinion that the ſaid ſhare belongs ſolely to the plaintiff Heſter. 


Caſe 20. Putler an infant by his guardian plaintift, and Freeman 
and Fohn Butler defendants, June 22, 1743. 


B. gives all T HE grandfather of the plaintiff, by will, after direQing his 
2 5 8 2 debts and legacies to be paid, gives all the reſi and rejidue of 


perſonal eliate His perſonal eſlate to his grandſon the plaintiff at his age of twenty-one, 
to his ge and if be die before that age, then to the defendant Freeman, whom be 


d i ; 
5 eb. 1 makes bis eEXECULOY. 


that age, then 


to F. whom The plaintiff has brought his bill for the intereſt of the reſidue to 


he makes bis : i 5 
executor ; the be paid to him during his infancy. | 
grandſon is 

not intitled to 


nn The defendant Freeman by his anſwer infiſted, that the plaintiff 
arifing trom is not entitled to it, unleſs he attains his age of twenty-one, but that 
bo deu it ought to accumulate, and if the plaintiff dies be ore twenty-one, 
ut mult AC- 


eamulace in that it Will equally belong to the defendant with the reſidue. 


he arrives at 


21. | | | | The 


in the Time of Lord Chancellor HARDwWICkE. 59 


The defendant John Butler, the father of the infant, inſiſted, that 
the reſidue muſt be confined to what the teſtator left at the time of 
his death, and that the intereſt made after his death, ought to be 


9 conſidered as an undiſpoſed part, and go to him as the next of kin 
to the teſtator, according to the ſtatute of diſtributions; or if the 
court ſhould be againſt him in this point, that then he is entitled to 


receive it for the maintenance of the plaintiff. 


The plaintiff's council argued, that the intereſt ought to follow 
the principal, as the ſhadow does the ſubſtance, and therefore that 
the deviſe of the reſidue will carry it; and cited the cafe of Green 


verſus Ekins, December 6, 1742. * * Vide ante, 


Pal. 2. 
The council for the defendant Freeman inſiſted, this was a con- 

tingent deviſe to the plaintiff, and as it does not veſt till his age 

of twenty-one, he cannot be entitled to the intereſt, but that it 

ought to be received by a truſtee in the mean time, and placed out 

in real or government ſecurities for the benefit of the plaintiff, if he 

comes of age, if not, for the benefit of the defendant Freeman the 

temainder-man. | | 


The council for Butler the father inſiſted on the ſame points as are 
already ſtated by the anſwer of the defendant. 


Loxp CHANCELLOR. 


I am of opinion that the plaintiff is not entitled to the intereſt that 
ariſes from this reſidue, and though the words ref and reſidue muſt 
be confined to what ſhall be found at the death of the teſtator, after 


his debts, funeral expences and legacies are paid, yet that the in- 


tereſt ought to accumulate till the plaintiff arrives at his age of 
twenty-one, and as often as it amounts to a competent ſum, to be 
placed out by a truſtee appointed by the Maſter. 


I am not quite ſo clear how this intereſt would go, if the accident The court 
doubtful how 


ſhould happen of the plaintiff's dying before twenty-one, whether to the intereſt 

the repreſentative of the plaintiff, or to the defendant Freeman, and would go if 
if there had been occaſion, ſhould have been glad the caſes had been = 2 
looked into and argued over again ; but as this queſtion may never 21. whether 


ariſe fince the plaintiff may live to be twenty-one, there is no ne- to his repre- 
ceſſity for another argument at preſent. ON TM 


As to the defendant Jobn Butler's claims, I am of opinion he has The refdue 


no right to the intereſt, becauſe the teſtator has given all the re and _ ou 
refidue of his perſonal eſtate, ſo that he cannot be ſaid to have left 1 
any part undiſpoſed, and conſequently can have no title to it as next grandſon on a 
3 2 contingency 
of * attaining 2 1. and nothing ſaid of the application of the produce, he is not entitled to be maintained 
out of it. | | 
of 
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of kin under the ſtatute of diſtributions ; for as the deviſe of the re- 

ſidue is contingent, it not veſting till the grandſon's age of twenty- 

one, the intereft is ſo likewiſe, and muſt accumulate in the mean 

time; nor can the defendant Butler, by the rules of this court, en- 

title himſelf to it as maintenance for the infant, becauſe it is given 
by a grandfather to a grandſon upon a contingency of attaining his 

age of twenty-one; and as nothing is {did how the produce of it 

ſhall be applied, he is not entitled as a grandſon to be maintained 

out of the produce. 


The court The law of nature obliges only fathers to maintain their children, 
y_ and unleſs the child from the mean circumſtances of the parent is in 
a contingent danger of periſhing for want, the court will not direct the intereſt 
_ = that ſhall be made of a contingent legacy to be applied for that pur- 
oof main. Poſe ; ſo that unleſs the parent is totally incapable, or under particu- 
tenance, un- lar circumſtances, as having a numerous family of children, and is 
bone of ha bordering upon neceſſity, the law of the land, and of nature, mak 
pare be it incumbent upon the parent to maintain his child. 
in danger | 
perifhing r I was council in the cauſe of Atcherly verſus Vernon, 1 P. Wms, 
- A parent muſt 563. where the teſtator Mr. Vernon had left 6000 /. to the plaintiff 
emamtain 42 bis niece to be paid her at her age of twenty-one, and ſhe inſiſted 
totally inca- that the intereſt of this money ought to be allowed for her mainte- 
pable, or by nance; and Lord Macclesfield, who directed this cauſe to be argued 
| TT only by one council of each fide, was of opinion, that the intereſt 
| ders upon ne- in this caſe ought to follow the principal, for it was a veſted legacy, 


„. and payable at twenty-one. 


But there it was a ſum of money ſeparated and detached from 
the reſt of the eſtate, and a veſted legacy; here it is a contingent 
one, and not a ſpecific ſum, but of the refidue of bis perſonal eftate, 
which makes a difference between the caſes; and the father like- 


wiſe in the preſent caſe poſſeſſed of a good eſtate, and in conſider- 
able circumſtances, | 


Therefore his Lordſhip decreed the intereſt which has ariſen 
upon the reſidue of teſtator's perſonal eſtate ſince his death, or 
which may ariſe, to be paid into the hands of a truſtee, to be laid 


out in real or government ſecurities as often as it ſhall amount to 
a competent ſum. | 


Crichton. 


in the Time of Lord Chancellor Hazpwicxs. — Gr, 


Crichton verſus Symes, Jumę 22; 1743. Caſe 217 
| A. 2 HL; e e. 
HE queſtion in this caſe aroſe upon the will of Dorothy A teſlatrir 
Colby | py abi ſays, I give 
f | to B. &c. all 
my goods, wearing apparel of what nature and kind ſoever, except my gold watch. All ber wearing ap- 


partl and ornaments of | her perſon, except her gold watch, paſſed to the deviſees, and any howſhald goods and fur- 
niture, but no other part of her eftate. 2 | | | 


The plaintiffs have brought their bill for the reſidue of the teſta- 
trix's perſonal eſtate, and found their claim upon theſe words in the 
will, J give and bequeath to the plainttffs all my goods, wearing ap 
parel of what nature and kind ſoever, except my gold watch. 


Mr. Brown for the plaintiffs cited the caſe-of the Duke and Dut- 
cheſs of Bolton, and Newſtead verſus Johnſon, before Lord Hardwicke, 
July 15, 1740. * N | * ids ante. 


The general preſumption he ſaid was with the plaintiff, for it is 
not to be preſumed that the teſtator died inteſtate. 


That it is a general deviſe, and carries the whole reſidue, for there 
is nothing more known than that the word omnia bona will convey 
every thing in the civil law. 


Mr. Browning of the ſame fide cited Moor 352. Portman verſus 
Willis, and 1 P. Vm. 267. Anon. both as to the general doctrine of 
omnia bona, 


That wearing apparel is only intended for the ſike of the excep- 
tion of the gold watch, and is no revocation of the reſidue. 


Mr. Noel, council for the defendants, the executor, and Eliza- 
beth Clark, the only ſurviving ſiſter of the teſtatrix, ſaid, there is no 
general introductory clauſe that ſhews her intention of diſpoſing of 
her reſidue, as all my wordly goods J intend to diſpoſe of, or any ſuch 
general expreſſion. | 


It is difficult to find caſes which correſpond exactly with odd 
uncertain clauſes in wills, yet there are ſome where it has been held, 
that all my chattels of what nature or kind ſogver will not carry the 
reſidue. Pratt verſus Jackſon, 2 P. Wms. mo Eg. Caf. Abr. 200, 
201, | 


It being a woman's will makes it a ſtronger caſe for the defen- 
dants, for the teſtatrix conſidered all ornaments as wearing apparel, 
ſince it is not goods and wearing apparel, but all my goods, wearing 

R . 


apparel 


Vol. III. 
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apparel of what nature or kind ſoever, which ſhews that ſhe meant 
only to give wearing apparel, and ornaments of the perſon, ſuch as 


jewels, &c, 


Mr. Brown on the reply ſaid, as to the obſervation that there are 
no general words which ſhew her intention to diſpoſe of the re- 
fidue, it may have weight in the determination of thoſe caſes, where 
there are ſuch words, but the law ſuppoſes that every perſon in ma- 
king a will intends to diſpoſe of every thing. 


It has been aid, the teſtatrix does not mean perſonal eſtate in 
general, but ſome ſpecies of goods, 


But the words goods of what nature or kind ſeever in common par- 
lance means every thing. | 


That the plaintiffs are the teſtatrix's near relations, and that the 
natural conſtruction of the words is all my goods, except my watch. 


LoRD CHANCELLOR. 


Caſcs of this kind are ſeldom very clear, 


The reaſoning and arguments to ſhew the intention, ſeem to pre- 
ponderate in favour of the defendants. 


It has been ſaid the teſtatrix has not ſet out with general words of 
_ diſpoſition, | 


I lay no weight upon that, becauſe all teſtators intend to diſpoſe 
of the whole; ſhe ſeems to have made an exact calculation of what 
her perſonal eſtate would amount to, for here is a lapſed legacy of 


501. which taken out of the reſidue nothing remains, but only 16 /, 
ſo that ſhe imagined ſhe had diſpoſed of the whole. 


There is no doubt as to the obſervation upon omnia bona ſua, that 
both by the civil law and law of England it will paſs the whole. 


If a man gives . . 
1 eee es But what do theſe caſes amount to in general, only, that if a man 


then lays, I gives a legacy, and then ſays, I give all my goods, it will paſs the 
give all may reſidue, But there are inſtances where goods have been taken in 


| . 
_—_— » a more reſtrained ſenſe. 


due. 


The word L | . . 
a As to what Mr. Brown ſays, that in common parlance it means 


mon parlance, EVETY thing, I take it to be the direct contrary, that they mean goods 
mean goods Only, and not the whole perſonal eſtate. 


only, and not 
the whole per- 


ſanal eſtate. a | L ü 
This 


in the Time of Lord Chaneellor HARD wiekx. 63 


This was not intended to be a reſiduary clauſe, for ſhe afterwards 
gives a legacy of 50 J. to the executor, 


Indeed if there had been the word refidue, I ſhould have thought 
it ſtrong for the plaintiff. 


It has been inſiſted for the defendants, that the words wearing ap- 
parel explain the teſtator's meaning, as if ſhe had ſaid all my goods, 
to wit, my wearing apparel. 


But wearing apparel muſt be conſtrued the ſame as and wearing All my goods, 


apparel, and cannot be ſtrained to this ſenſe; for there was no occa- pres ig, hog 


ſion to introduce wearing apparel in order to except the gold, watch, be confined tg 


for if ſhe had ſaid all my goods, except my gold match, it would — ap- 
have done as well. | — 
the ſame as 


Therefore I am of opinion, as theſe words ſtand in the will, ſhe in- 24 — 
tended to give only her wearing apparel, ornaments of her perſon, 


houſehold goods and furniture, but no other part of her perſonal 
eſtate. 


The houſe of Lords were never clearer than in the caſe of Pratt 
verſus Jackſon, (vide 2 P. Wms. 302.) that the words goods related 
only to the teſtator's houſhold goods and furniture, and did not ex- 
tend to goods in the way of his trade, or his goods as a contractor 
for the government. * 


The teſtatrix meant here to give not only what was properly 
clothes, hut the ornaments of her perſon, and the exception of the 
gold watch ſhews the latitude of the expreſſion; and what makes 
this plain is, it being agreed by the parties that 50 J. which is now 
the reſidue, is a lapſed legacy. | 


His Lordſhip decreed that all teſtator's wearing apparel and orna- 
ments of her perſon except her gold watch paſſed to the plaintiff, and 


any houſhold goods and furniture that ſhe had, but not any part of 
her eſtate. 


3 


One has a houſe in which he lives, and houſhold goods, and has alſo a houſe at Geſport 
near Port/mouth for invalid ſeamen, with a vaſt number of beds, ſheets, and houſhold ſtuff, 
and by marriage articles it was agreed, that his wife ſhould on his death have no claim upon 
his perſonal eſtate except his houſhold goods and houſhold ſtuff : this exception to exterd only 
to the goods which he had in the houſe in which he lived, and not to ſuch as were in the 
boſpital, and made uſe of by the government. Pratt verſus Jachſon. 


Brookſbark 


1 
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Caſe 22. Brookſbank verſus Sir William . entworth, Tune 23,1743 ' 


5 NE Wentworth, who had 17 years to come in a leaſe of a 
cook, au farm, malt-houſe, &c. at 40 J. per ann. rent, gives to the 


corn, hay,and plaintiff all his houſhold goods, cattle, corn, hay, and implements 


SY of huſbandry and ſtock belonging to hig houſe, meſſuage, farm and 


locke belong · premiſſes in the ſaid leaſe, to her for life, if ſhe ſo long live; but if 


ing to his ſhe ſhould die before the term in it expires, then he ſurrendered 
RN the ſaid leaſe to the defendant, and makes him his executor. 


emiſſes, he h | 
held by leaſe, The plaintiff brings her bill for the ſtock in huſbandry, and like- 
to his wife for 3 a | N 0 
life, a malt Wiſe the ſtock in the malt trade. ,-A 


houſe being 


— He Ul The defendant inſiſts, that nothing paſſed by the will but the ſtack 
ſtock of that, in huſbandry only. 


as well as the 


ſtock in huſ- 


bandry, wil LORD CHANCELLOR. 
paſs by this 5 | | 
bequeſt, The rent received by the defendant who was the landlord, muſt 


certainly be increaſed on account of the malt-houſe, malt-kiln, Tc, 
for the repairs are increaſed by it. 38. 


This farm is given by the teſtator to the. plaintiff during her life, 
and ſhe to pay the whole rent of 40 J. i | : 


It is very unnatural to ſuppoſe that this woman was to carry on the 
buſineſs of the farm and to pay the whole rent, and yet not give her 
the benefit of the malt-houſe, &c. though included in the leaſe. 


But whether natural or unnatural, the words muſt have their effect. 


It is very difficult to find what ſtock in huſbandry the teſtator had 
which would not paſs by theſe words, houſhold goods, cattle, &c. 
corn, hay, and all implements of huſbandry. 


Then follows the word flock. 
Poſſibly, if teſtator had ſtopped here, it would not have done. 


But it goes on and ſays, belonging to my meſſuage and dwelling 
houſe, farm and premiſſes in the ſaid leaſe. : 


Therefore it is very abſurd to confine the deviſe to his ſtock in 
huſbandry, when he has given her all his ſtock in the houſe, and 
meſſuage, farm and premiſſes compriſed in the faid leaſe, and the 
malt- houſe is actually part of the premiſes. 


1 
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I am of opinion that both of them were intended to be included in 
this will. 


I think it anſwers even to the depoſitions on the part of the de- 
fendant. | 


For they ſwear, when a farmer ſpeaks of his ſtock, he means only 
what belongs to huſbandry ; but what would they have ſaid, if they 
had been aſked what they thought he meant by ſtock in the houſe 
and meſſuage, farm and premiſſes held of the defendant ? 


Theſe words are certainly explanatory of both ſtocks.. 
His Lordſhip decreed the whole therefore to the plaintiffs. 


Richardſon, adminiſtratrix of the will annexed of Mrs, Caſe 23. 


Weſtbrook, verſus Greeſe, March 7, 1 : 
* Yr 7 7. — Þ Z BO: + fFS 


T HE bill was brought to ſtay execution upon. a bond for 260 U, 


and to have it delivered up. 


Mrs. We/tbrook in her will ſays, © Item, I give to my ſervant Jane „ by uin 
*-Greeſe 500 l. to be paid her within three months after my death. gives 25 
| ervant 0. 
500 J. to be paid her within three months after Vis death; and in another part ſays, I give 5 /. apiece to 
the reſt of my ſervants, but not to G. becauſe I have done very well for her before. And by a latter clauſe _ 2» 
gives her lands in truſt to pay her debts and legacies. V. at her death owed G. 260 J. on bond. On the Zr 
circumſlances of this will there is ſufficient to take away the preſumption, that the legacy was giver in ſatisfac- 7 - 37 WE po - 
tion of the debt. SAC 1077. ACTA 
| 5 Ke.. E, 

In another part ſhe ſays, I give five pounds apiece to the reſt 22 / 7, 12 
ec ' . | | . . 5 

of my ſervants, but I do not give five pounds to the ſaid Jane 2 40 Cant - FS 


* Greeſe, becauſe I have done very well for her before. 


By another clauſe © ſhe gives her lands lying in different pariſhes 
in truſt by mortgage, or ſale, or otherwiſe, to pay her debts and 
* legacies, and after debts and legacies are paid, then, &c. 


ec 


Mr. Attorney General, council for the plaintiff, Jaid it down as a 
rule of this court, that where the legacy exceeds, or is equal to the 
debt, it has been held to be an ademption, 


Mrs. Weſtbrook died in January 1735. and the legacy was paid to 
Jane Greeſe, the 18th of April 1737. who lived two years after, 
but never thought of bringing an action upon the bond. He cited 
Fowler verſus Fowler, the 18th of May 1735. before Lord Talbot, 
who ſaid there that no particular affection ſhould be a ground to 
alter the general rule of the court. 

Vo I. III. N | BY Mrs, 


), 


the common form of wills. 


ſentative of Mrs. Maſtbroote on the bond to Mrs, Greeſe, and on the 


CASES Argued and Determined 


Mis. Greeſe was only a ſervant in the family of Mrs. Wi/ibrooke, 
and there are ſeveral caſes much ſtronger, where legacies have been 
given to a wife or children who were creditors upon the eſtate of 
the teſtator, and yet held to be a ſatisfaction. 


Loxp CHANCELLOR. 


The rule is to be ſure as laid down by Mr. Attorney General, and 
therefore incumbent on the other fide to ſhew, how this caſe is di- 
ſtinguiſhable from it. 


Mr. Brown for the defendant Rated, that Mrs. Weſthrooke being 
ill of the ſmall pox, Mrs. Greeſe who had never had it, attended her 
during that illneſs at the hazard of her own life, and was upon this 
account in ſuch eſteem with the teſtatrix, that ſhe conſtantly dined 
with her afterwards, and was treated jn every reſpect as a friend and 
companion. | | 


Lord Chancellor prevented the defendant from going into evidence 
of this fact, becauſe he thought it ought to haye no weight with the 


court, 
Mr. Brown laid a ſtreſs upon intereſt being paid by the repre- 
legacy's being given juſt before the death of the legatee. 


He inſiſted that the legacy was given entirely as independent of the 
bond, and as a reward for her extraordinary ſervices, 


But excluſiye of theſe circumſtances, he ſubmitted on the face 
of the will the defendant was entitled both to the bond and legacy. 


He allowed the generality of the rule as laid down by the Attorney 
General, but faid if it was tg be examined into, arguments might 
be uſed to ſhew it's abſurdity ; for it ſounds a little oddly that if the 
teſtator owes 100/. to A. and gives A. a legacy of 100 J. A. ſhall 
have nothing, and yet if he leaves 100 J. to B. to whom he owes 


nothing, B. ſhall have the legacy of 100 J. 
After debts and funeral expences paid, then I give, c. 


Seems calculated to ſhew that ſhe intended both debts and legacies 
'ſhould be paid, which is ſomething particular, and different from 


A precaution taken that dehts and legacies ſhould be paid, and 
likewiſe a precaution that no more than the legacy of 500 /. ſhould 
be paid, for the teſtatrix precludes her from bo 5 J. given to the 
reſt of the ſervants. 


2 He 


in the Time of Lord Chancellor HaRDwIckE. 


He cited Chauncy 
the preſent. 


s caſe, 1 P. Vn. 408. which comes very near 


To conſtrue it a ſatisfaction of the legacy would be to reject vety 
material words, viz. after the payment of my debts, &c. Athinſon 
_ verſus Webb, 2 Vern. 478. 


It is a rule, where a legacy is given (chargeable upon land, it is 
not due unleſs the perſon lives to the time it becomes payable. 


Urged this 'as an argument to ſhew that 'this legacy 'was ſubject 
to an accident, and a contingency, and therefore could not be in ſu- 
tisfaction of a debt, unleſs it had been certain, and a legacy veſted, 
and abſolutely in the legatee upon the death of the teſtator. 


Mr. Mario of the fame fide cited Graues verſtis Boyle, July 27, 
1729. before Lord Har dwiche on Sir Samir! Carth's will, where his 
Lordſhip faid be would not extend the role of fatisfiRtion further 
than it has gone before, and that an intention of a teſtator ſhould 


67 


co-operate with the rule, * and 2 ern. 270. in Lord Somers's time,“ Yide 1 Tr. 


and Salk. 508. Cranmore's caſe in Lord Harcourt's time; and i 


Crompton verſus Sale, à P. Wms. 554. Eg. Caſ. Abr. 206. 


Mrs. Greeſe lived a fervant between 20 and 30 years with the 


teſtatrix, ſo that her wages upon a reaſonable allowance muſt amount 
to 260 J. the ſum for which the bond was given. 


The teſtatrix does not give Mrs. Greeſe 5 l. becauſe ſhe had al- 
ready done very well for her, which is a circumſtance at leaſt to 
ſhew, that ſhe intended her the 500 J. excluſive of the bond. 


The bond beſides, was executed but a month before the making 
of the will, fo that ſhe could not poſſibly be thought to have forgot- 
ten the bond. | 


Mr. Attorney General in reply ſaid, there muſt be ſome reaſonable, 
ſolid rule in theſe caſes, or elſe nothing would be ſo [precarious as 
this kind of propetty. 


As to teftatrix's expreſſion. after debts and funeral expences, it wil 
not weigh with your Lordſhip, for where the law would have done 
it if not expreſſed, nibil operatur. | 


As to the obſervation, upon the exception of the 51. legacy, it was 


a ſhorter way of doing it than to have named every one of her ſer- 
vants, and was merely to fave tune and trouble, | 


As 


509+ 
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As to the latter words, becauſe 1 have done very well for her before, 
means no more than that ſhe had been bountiful to her already, 
which ſhe might be very well ſaid to be even after the 260 J. was 
deducted, 


Lorp CHANCELLOR, 


=o role ol, The general rule of ademption is too well eſtabliſhed to be diſ- 
ademption, by 


length of puted, and it is admitted that where a legacy either exceeds the 
time, 7 debt, or is equal to it, that is, where there 1s a debt due in the 
come the fix- 1 . . . A 

ed rule of pro- teſtator's life-time, and nothing but a plain general legacy given to 
perty, and too the creditor, it ſhall prevail. 

well eftabliſh- | 
ed, to be diſputed now ; but if the maxim atbitor non prœſumitur donare was to be reconſidered, it would 
not hold, | 5 


Length of time will not ſuffer it to be ſhaken now, as it is be- 
come the fixed rule of property, and yet the maxim debitor non præ- 
ſumitur donare would not hold if it was to be reconſidered, for the 
court have always ſhewn ſome diſſatisfaction at the rule, and en- 
deavour, if there is any room to do it, to diſtinguiſh caſes out of it. 


The court, They have ſaid indeed they would not break the rule, but at the 
_ —_ ſame time have ſaid, they would not go one jot further, and have 
the rule, have been fond of diſtinguiſhing caſes ſince, if poſhble. 

f1 | 

ſaid. they will not go one jot further. 


1 But then theſe diſtinctions are not to be taken from particular cir- 
mal age cumſtances of the legatee debors the will, ſuch as relationſhip, af- 


from the cir- fection, ſervices, &c. unleſs they are to be found in the will itſelf. 
cumſtances in | 


the wall, and . . . . : . 
et Fog This brings it to the queſtion, whether there are ſuch circum- 


legatee. ſtances in the preſent will. 


I am of opinion there are ſufficient here, to take away the pre- 
ſumption that the legacy was given in ſatisfaction of the debt. 


The words here after debts and legacies are paid, then I give, Sc. 
are much ſtronger than in Chancey's caſe, before Lord Chancellor 


King, that all his debts and legacies ſhould be paid.” 1 P. Vins. 
408, 410, | 


As for the worldly goods and eſtate wherewith it hath pleaſed God 


to bleſs me, after my debts and funeral expences are . diſcharged, I 
give, Oc. | | 


What does this import? why, that after her debts, &c. were 
paid, ſhe intended to diſpoſe of the whole real and perſonal eſtate. 


I Here 


in the Time of Lord Chancellor HARDwiekE. 69' 


Here the legacy given to Jane Greeſe is at ſome diſtance after 
other legacies ; but ſuppoſe it had immediately followed, or ſuppoſe 
it had been the only legacy, would any body have ſaid this was a 
ſatisfattion ? there is no difference whether it is placed firſt or laſt 
in the will, whether it is the only legacy, or in company with other 
legacies, 


But I think there is a ſtronger diſtinction ſtill from the common The words, 


caſes. The teſtatrix ſays, Jane Greeſe ſhall not have 5 J. becauſe NN 


have done very well for her before; theſe words appear to me to. for her before, 
be a declaration, that what ſhe had given her before, ſhe intended her Ertl _ 
as a bounty merely, and not as a ſatisfaction. her before 


| was meant a 
It would be too much for a court of juſtice to make thoſe nice own, Ine 
diſtinctions as to the quantum of the bounty of the teſtator, which tion. 

Mr. Attorney General has attempted, by ſaying the teſtatrix intended 


no further bounty then 240 J. after the 260 J. paid. 


I do not reſt it upon this foot only, but look upon theſe words to The 8 
intimate the teſtator meant the five hundred pounds to be equally a c £2, © 
reward for Jane Greeſe's ſervices, as the five pounds was for the her ſervices as 


other ſervants ; and legacies to ſervants have never been held to be the 5 {. to the 


in ſatisfaction of debts. 7 
| to ſervants 

She excludes Jane Greeſe from the five pounds legacy, becauſe ſhe baer — 

has done very well for her before. a ſatisfactioa 


for debts. 

Neither is the argument, that it is not to be paid in three months, 
to be thrown intirely out of the caſe, and if it had been charged 
upon real eſtate only, and not at all chargeable upon the perſonal 
eſtate, I ſhould have thought it of greater weight; for would nat the 
poſſibility and contingency of legatees dying before the legacy became 
payable have been taken into conſideration, as the legacy might 
not have been payable at all if the legatee had died before the three 
months; and held ſo in ſeveral caſes, one to this purpoſe was in 
Lord Somers's time. Yates verſus Fettiplace, 2 Vern. 416. 


Where a legacy is charged upon a mixed fund of perſonal and & Mew 
real eſtate, if the perſonal aſſets are ſufficient the legacy is payable, a mixed fan, 


though the legatee die before the day of payment, otherwiſe if the if perſonal al- 


legacy was out of a real eſtate only. . —4 
able though 


Upon all theſe circumſtances I am of opinion here is enough to the legatee 


— , | + . . di | ef. ; 
take it out of the common rule, and that this legacy is not to go in © 


ſatisfaction of the debt. wiſe * 
Wle on r 


eſtate only. 
Vor. III. 13 His 


—— —= _ 


— — 


— 


—— — —— — 2 — ̃ if es Fe IL 


— — — ——; 


. 


— 
— 


"Rated account account, might by ſuch a plea effectually defend himſelf againſt the 
ters before ac- diſcovery of any error, by ſaying: only it was before accounted for. 


| bad, it ſhould aver, that it is juſt and true to the beſt of the-defendant's knowledge-and belief. 


except ſuch 


bill as are wt all except ſuch parts of the bill as are not herein after anſwered, is 
herein after likewiſe bad, becauſe it is too general; you muſt be more explicit 
too general, AS to what you plead to the bill. | 


A bil brought A Plea of the ſtatute of limitations by an adminiſtratrix to a note 
2282 for 100 I. The bill charges that ſince the death of the in- 


Pay it as ſoon the note. 
get in effects, 


no promiſe to 


7 CASES Argued and Determined 


His Lordſhip decreed that the defendant ſhould- pay the plaintiff 
the principal and intereſt due on the bond in fix weeks, and to be 
without coſts ; but if the defendant ſhould not pay it in that time, 
the plaintiff was to be left at liberty to apply for coſts, 


Caſe 24. Pleas and Demurrers, March 14, 1743. | 
| * bill was brought for an account. 


The defendant put in a plea of a ſtated account as to all matters 
herein before accounted for. 


'Lord CHANCELLOR, 
A plea of = Tt is bad, becauſe the defendant as to any errors charged in the 
as to all mat- 


counted for, is 


Pleadingtoall Fe muſt aver that the ſtated account is juſt and true to the beſt of 
of the his knowledge and belief. So where a defendant pleads generally to 


anſwered, is 
Caſe 25. March T4, 1743. 


of an inteſtat 2 . . 7 
for 100 J. on teſtate who gave this note, the adminiſtratrix promiſed to pay it as 
_ ſoon as ſhe could get in effects of the inteſtate to diſcharge it. 
ing Wa | | 

ad miniſtratrix . . , : . 
promiſed to The plea is general, that the defendant made no promiſe to pay 


as ſhe could | 


7 Lorp CHANCELLOR. 
ſtatute of limi- i a ; | oe | 5 
tations, and As there is a particular and ſpecial promiſe: charged, the plea here 


that ſhe made is too general; the defendant ſhould have pleaded that ſhe made 


pay the note, no promiſe to pay out of aſſets, and therefore it muſt ſtand for an 


too general, 7 1 | 
9 wan fir anſwer, with liberty to except. 
pleaded foe 


made n pro- 
miſe to Pay out 


of Mett. 2 | af 


in the Time of Lord Chancellor HARD WICkE. 71 


If the principal is barred, the intereſt is ſo likewiſe. If principal 
\ | | | be — ſo 
. . | . 1s Inte reſt. 
Where a note is given for the payment of an annuity of fix pounds , l 


er annum during the life of the annuitant, the defendant pleading game of limi. 


that he did not promiſe to pay within fix years is bad, he ſhould tations muſt 

have pleaded the cauſe of action hath not accrued within the ſix 7. bd ae 

year 8. | not accrued 
| within the fix 


* ors ; years, that the 
So where a note is given for payment of money three years from gefendant 


the date, and an action is brought. bath not pro- 
miſed to pa 


That the defendant has not promiſed to pay is bad, becauſe it . 4 bad. 


executory, and therefore it ſhould have been that the cauſe of action 
hath not accrued. | 


So where a note is given to pay 100 J. by inſtallments. 
That defendant hath not promiſed to pay is bad, becauſe the ſta- 


tute of limitations bars only what was actually due, fix years before 
the ation brought. | 


Pearſon verſus Brereton, March 16, 1743. Caſe 26. 
1 preferred in behalf of Pearſon and Mary his wife, 860/. left by 
that 860 J. left under a will to perſons in truſt for Mary and?" _ 

ber heirs, to be laid out in the purchaſe of lands, might be paid to her heirs, ts 
the huſband, inſtead of being inveſted in land. 7% out in 
the purchaſe of 

| lands. M. 
'Loxpd CHANCELLOR. — 


I doubt whether I can direct the money to be paid to the huſband ! * 


notwithſtanding the wife's conſent, becauſe the heir would have a money ſhould - 


chance, if the wife died before the money was inveſted in land. e che 


But upon the authority of a caſe at the Rolls directed (the wife 
conſenting in court) that the 'money ſhould be paid to the huſband, 


Nota; Mr. Brown, the King's council, told me, that in a peti- N. B. A peti- 


tion this time twelvemonth upon the very ſame queſtion, Lord _ 8 

Hardwicke would not direct the money to be paid to the huſband, queſtion a. 

| dGiſmiſſed ity twelvemon 

but dumiſſed the petition, | ago, was ar 
| miſled, 


Beard 
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Caſe 27. Beard verſus Beard, April 5, 1744 
EY B. by a will HE plaintiff's huſband, a freeman of London, being at variance 
14 with his wife, in January 1739. by his will executed at a 


real and per- tavern, gives all his eſtate real and perſonal to his brother, and makes 


ſonal to his : 
brother, ang him his executor. 


makes him 
excanrs in, In November 1740. by a deed poll, he gives and grants unto his 


Ws wt ife all his ſubſtance which he now has, or may hereafter have, 


grants to his 


wife all his The bill was brought by the wife who inſiſts upon he deed poll, 
5 J. ney and that the will is revoked by this ſubſequent act of the huſband in 


aubich he now 

has, or here- his life-time. 

* * The council for the plaintiff cited Boughton verſus Brughton, the 
| woled a; to all 5th of December 1739. 1 T. Atk. 625. and Harvey verſus Harvey, 
| fats by the November the 12th 1739. Vide 1 T. Ath. 561. 
; deed poll; but 
re as e LORD CHANCELLOR. 

ant of it to 

the A the Aran here has done two very unreaſonable acts; if it ſhould hap- 

—— Fry pen one trips up the heels of the other, it is a very fortunate thing 


b . . 
| =” to ſet every thing right again. 


A wiſe appears here to be unprovided for, both before and after 


marriage. | 


A will is made at a tavern, probably in a paſſion, for the huſband 
was parted from his wife at that time, by which he gives his whole 
eſtate to his brother. | 


Afterwards he is guilty of another unreaſonable act, a gift to his 
wife by deed poll of all his ſubſtance. | 


The queſtion is which is to take effect. 


A man canvot The latter cannot take effect as a grant or deed of gift to the wife, 
mi 8% becauſe the law will not permit a man to make a grant or conveyance 
his life time, to the wife in his life-time, neither will this court ſuffer the wife to 
being contra have the whole of the huſband's eſtate while he is living, for it 1s not 


ry to law, nor » 3 : , . 
2 this e in the nature of a proviſion, which is all the wife is intitled to. 


ſaffer her to 


have the | — . . 
Wie of his But then another conſideration remains, that though it cannot 


eltate whilſt take effect as a grant to the wife, yet whether this is not an act ſo 
ke is living. inconſiſtent and repugnant to the will, that it may amount to a re- 
vocation, though an act not ſtrictly legal. 

I There 
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There are ſeveral inſtances in this court where an incompleat act, An incom- 


and void at law, has been held here to be a revocation of a will not- — prey many 
withſtanding, as a feoff ment without Irvery, &c. has in chis 
| court been 
It has been ſaid this will is proved and eſtabliſhed in the eccle- 1. 1 
ſiaſtical court, and therefore muſt be conſidered as a will. will. 


To be ſure the ecclefiaſtical court could not do otherwiſe, for Thosgh te 
though this deed is a revocation of the legacies under the will, yet deed poll was 


the executor continuing, it muſt be proved in the commons. But **<vocation 
of the lega- 


by this alteration in the diſpoſition of the perſonal eſtate, the execu- cies, yer the 


tor becomes a truſtee for the next of kin. executor con- 
. tinuing, the 


will muſt be proved, but is become a truſtee for the next of kin. 


The next queſtion is upon the conſtruction of the 11 Geo. 1. ſec. 
17, 18. in reſpect to the cuſtom of London. 


If this is an inteſtacy, it is admitted by the defendant's council, it Where there 
is an inteſtacy, 


muſt be diſtributed ; but they have infiſted here is a will, which as 9 
it is proved, muſt ſtand, and therefore there is no inteſtacy at leaſt no difference 


of the perſonal eſtate; but if there is an inteſtacy at all, there is no between an 
.abſolute and a 


— in point of law between an abſolute, and a qualified in- dudlißed one. 
eſtacy. | 


This being the rule; the executor, who from this qualified in- The executor 


. th: . . _ muſt in this 
teſtacy is now become a truftee, muſt diſtribute in this caſe accord- % 2 Mn. 


ing to the cuſtom of the city of London ; and his Lordſhip decreed according to 
accordingly, | | | — gra 
zn às lhe 


He declared likewiſe that the will was revoked as to all the — . 


perſonal eſtate by the deed poll, and vet it cannot take effect as a 
gilt or grant of ſuch perſonal eſtate to the plaintiff, but the Taid per- 
ſonal eſtate mult be difribated. 
Car verſus Elliſon, April 6, 1744. Caſe 28. 


JP TELIAM Car, by will dated in July 1732. fas, * 1 order all C. gives att 
my debts to be paid and payable out of all my real eſtate as here- his meſſuages, 


* after mentioned, and I hereby charge the ſame with payment mend and 


** thereof, and my mind and will is, that all my perſonal eſtate bereditaments 
in Sz. Helen's, 


by ſhall be freed and diſcharged from my debts, and I give and de- 1 een 
* viſe all ny meſſuages, lands, tenements and hereditaments in St. He- eiſewbere in 


** len's, Aukland and elſewhere in the county of Durbam, and all other the county of 


; Durham, and 
all other bis real ate to truftees, c. for 500 years for particular purpoſes, and after the determinution of 
the term, gives all the premiſſes to his wife for her life without impeachment of waſte. All the eftates coming 
originally from the wife, the toftator could not mean to ſever the copyhold from the freehold, therefore by the 
general words of the will the copybold lands paſſed. | | | | 


CASES Argued and Determined 


* my real eftate, unto Sir Ralph Millbanł and— Hedwortb, and 
« to their executors and adminiſtrators, for and during the term of 
< five hundred years, upon truſts hereafter mentioned; and after 
te the determination of the ſaid term, I give all the premiſſes unto my 
« gearly beloved wife for and during ber natural life, without im- 


*1 Nee of waſle. 


Mr. Solicitor General for the widow of Mr. Car, the plaintiff in 
the cauſe, ſubmitted that a deviſe of a copyhold eſtate without a ſur- 
render, where the deviſor had only the equitable intereſt, and the 


legal in truſtees, is ſufficient to paſs the copyhold. 


And alſo, that the teſtator in this caſe could deviſe the copyhold 
to whomſoever he pleaſed, without any ſurrender, and that there is 
ſuch a conſideration, as this court thinks a valuable one, and ſuffi- 


cient to ſupply the want of the ſurrender, 


To ſhew that the copyhold paſſed by theſe general words, he cited 
2 Vern. Greenbill verſus Greenhill 679. | | 


He ſtated, that under the ſettlement on the marriage of the teſtator 
with the plaintiff, the uſes of the real eſtate paſſed by the fine that was 
afterwards levied : that there was likewiſe a ſurrender of the copy- 
hold eſtate in five different ſurrenders, but all annexed together ; and 
that there was no declaration of the uſes in the court roll, but 
indorſed only on the back of the laſt, and that they were ſurren- 
dered and figned by the ſteward of the court, without any of the 


parties names to it, 


N | A doubt, he ſaid, had been made whether this was regular. 


A fleward's Lord Chancellor held this was ſufficient, and that there is no oc- 
2 o 2 caſion to ſpecify the uſes in the court rolls, but the ſurrender gene- 
urrender of a g a A 2 

copyhold the rally would do, without being more explicit, than by this indorſe- 


uſes of it, ſuf- ment of the uſes by the-ſteward. 
ficient without a 


ſpecify in 4 | : | 5 | 
them in the Mr. Brown council of the ſame ſide (aid, that the words are ſo | 


- court roll. comprehenſive they muſt take in copyhold, or elſe after he had uſed 


ſuch words as would undoubtedly have paſſed his freehold eſtate, why 
ſhould he ſuperadd a/ other my real eſtate, but with an intention to 
paſs the copyhold likewiſe. 1 | 


He ſtated the caſe more at large of Greenbill verſus Greenbill out | 
of Preced. in Eq. 320. 


Lord Chancellor aſked whether Mr. Car had any other real eſtate- 
beſides what he had in Durbam and Newcaſtle, and it was admitted 
he had in other counties. | 


3 
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Mr. Craſter of the ſame fide cited Andrews and Waller, Hill. 
6 Geo. 2. 1733. Vide Viner's Abr. title Copyhold, p. 237. fec. 12. 


Mr. Attorney General for the defendant, the heir at law, cited the 
caſe of Harwood verſus Child, Auguſt 13, 1734. and Elwell verſus 
Polbill, heard before Lord Hardwicke June 10, 1738. 


The words there were all other his lands, tenements and heredita- 
ments in Somerſetſhire ; and yet it was held that theſe words would 
not paſs the copyhold ; and upon a reference to a Maſter to ſee 
whether the teſtator had lands in any other county, he reported the te- 
ſtator had no other eſtate; and the court notwithſtanding determined 


that the copyhold lands would not paſe. 
Mr, Owen of the ſame fide argued; that the teſtator by giving each 


tenant for life an eſtate without impeachment of waſte, and a power 
of leaſing for twenty-one years, ſhews he meant only freehold, for 
he could not give the deviſees ſuch privilege over copyhold eſtates, 
for it would be a detriment to the lord of the manor of whom the 
copyhold lands are holden. 


And infiſted that there was no inſtance of deviſing a copyhold 
upon a term of five hundred years for paying debts by mort- 
gaging, or otherwiſe, for a copyhold upon a mortgage muſt be 
ſurrendered, which is the only method of conveying a copyhold ; 
and therefore this likewiſe is a circumſtance to ſhew he meant only 
freehold lands, to which theſe powers and privileges can only be an- 
nexed. | 


Lokd CHANCELLOR. 


I am of opinion the truft of theſe copyhold eſtates will paſs with- A perſon who 


out a ſurrender to the uſes of the will; there have been ſeveral caſes 1 


ſo determined, but particularly Tuffnal verſus Page, Eaſter term only in copy- 
1740. * « p hold eſtates 
may mo 

| hem, : 

Becauſe the ſurrender muſt be by the perſon who has the legal abey a by 

eſtate ; and when there is no legal eſtate in the party who has the bis will as well 


beneficial intereſt, it may paſs by a will as well as any other lands. land, —_ 


could not ſur- 


This being out of the caſe, the next queſtion is, whether here is a render them 


ſufficient indication of the teſtator's intention that the truſtees ſhould kr al 
have the copyhold as well as the real eſtate, eſtate. 
Vid ante. 


As to this the words of the will and the nature of the caſe muſt 
determine. 


There is no diſpute but the words are large enough to paſs the co- 
pyhold lands; there cannot poſſibly be larger to paſs any real intereſt 
a teſtator had in lands, than all other my real eſtate, 

| EE The 


75 


. 


ſub modo, and qualified with a charge for payment of debts, and ſo 
limited that all her children by any future huſband might take in 


expreſs terms of the truſt, where contrary to the form of a legal con- 


CASES Argued and Determined 


The words then being large enough, the next queſtion is, whe- 
ther it appears to be the intention of the teſtator they ſhould paſs, 


The real eſtate was originally the inheritance of the wife, con- 
ſiſting of part freehold and part copy hold. | 


Upon the marriage the freehold lands were by ſettlement con- 
veyed, and by the fine of the huſband and wife to Sir Ralph M:bank 
and Hedworth, in truſt for the huſband and wife during their 
joint lives, and the ſurvivor, with remainder to the heirs of their 
two bodies, remainder in fee to the hufband and his heirs. 


Mr. Car and his wife likevviſe make a ſurrender of the copyhold 


lands to the ſame truſtees, and for the ſame purpoſes with the free- 
hold lands. 


After this the n cakes his will. 


What appears to be the intention ? 


Why as the wife had been ſo generous as to give the remainder 
in fee to him, he was willing to return the compliment to her, but 


ſtrict ſettlement. 


It cannot be preſumed that the teſtator intended to ſever the co- 
pyhold which came at the ſame time with the freehold, and there- 
fore this is a ſtrong circumſtance to indicate the teſtator's intention; 
and to conſtrue it otherwiſe would be to diſmember the eſtate, 
which could never be meant, when he deviſes them to the ſame 
truſtees as were under the ſettlement, 


The objections deſerve to be conſidered, 


That giving each tenant for life an eſtate without impeachment of 
waſte is not applicable to copyhold. 


But in ſuch a comprehenſive will as this is, it is not neceſſary to lay 
ſuch ſtreſs upon the words without impeachment of waſte, and they 


may be looked upon as ſurpluſage with regard to the copyhold 
eſtates. GT WER 


For in ſettlements of great family eſtates it frequently happens 


2 real and copyhold eſtates lie blended, and intermingled toge- 
ther. 


The Lord is not bound indeed to admit a tenant according to the 


1 | VEYAnce, 
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veyance. But the ſecurity of the Lord is admitting a truſtee to the 
inheritance, by which the fines, heriots, eſcheats, &c, are fully ſe- x 


cured to him. ts 
' Caſes have been mentioned on both ſides. 


But it is very difficult to make caſes tally exactly, becauſe cir- 
cumftances are material in theſe caſes, 

It has been determined in this court that where there is a charge — fapply 
for payment of debts on copyhalds, and no ſurrender, yet the court a ſurrender of 
will ſupply it. The caſe of. Elwell verſus Polbill was only a copy- ele _ 
hold for three lives, and not of inheritance, which was the TEaſon js a charge 


of the decree there, upon it for 
payment of 


. | ; . . 0 debts. 
The material circumſtance here, is the intention of the teſtator to 


reſtore the eſtates to the wife, from whom they originally came, 
and therefore he could not mean to diſmember and ſever the copy- 
hold eſtate from the freehold. His Lordſhip decreed the copyhold 
land paſſed to the truſtees by the general words of the will. 


Roſewell verſus Bennet, April 17, 1744. Caſe 29. 


HE defendant's father by his will, © deviſes all his real and B. by bis 
<« perſonal eſtate equally among his children; and in the will gives 


« concluſion of his will, directs his executor to lay out a ſum not aud pen 
e exceeding 300. in putting out the defendant apprentice,” eftate equally 


among bis 
children; and, at the concluſion of it, directs his executor to lay out a ſum not exceeding 2 in 
putting out the defendant, his ſon, apprentice. | 
B. in his life-time lays out 200 L in putting out the defendant Clerſ to a perſon in the navy office, and 
dies without revoking his will. Evidence allowed to be read of the teſtator's declarations that this ad- 
vancement ſhould be an ademption of the legacy. 


The teſtator in his life-time lays out 2001. in putting- out the de- 
fendant clerk to a perſon in the navy office, and dies without re- 
voking his will. 


It was inſiſted for the plaintiff, this muſt he conſidered as an 
ademption of the legacy, and offered to read evidence of the teſta- 
tor's declarations to this purpole. 


It was oppoſed by the defendant's council, as being contrary to 

the ſtatute of frauds and perjuries, and that no weight ought to be 

laid upon it, being parol declarations only; and beſides, the father's 

ſuffering his will to ſtand unaltered, is a favourable circumſtance 
for the defendant. | 
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LoRD CHANCELLOR, 


I am of opinion this evidence ought to be read, and ſhall judge 
of the weight of it afterwards, 


The putting out a ſon clerk in any of the offices, is as much an 
advancement, as putting him apprentice to a trade; and as this act 
of the teſtator after making his will, is not a revocation of the will, 
but an ademption only of the defendant's legacy; I am of opinion 
the plaintiff ought to be let into this evidence, to ſhew the teſtator's 
intention, and it has been done in ſeveral caſes; one before Lord 


King, one before Sir Joſeph Jekyll, and another before Me, upon 


an appeal from a decree of Sir Thomas Abney's at the Rolls. 


Caſe o. Pain verſus Benſon and Palmer, April 23, 1744. 


T. B. by his TH OMAS Bellafis, September 14, 1721, made his will as fol- 
will, appoints | 


the intereſt lows: I appoint all ſuch intereſt as ſhall be made upon my per- 
that ſhall be ſonal eſtate ſhall be paid to my father Thomas Bellaſis, during his 


made of his life, and to my mother Mrs. Elizabeth Bellaſis after his deceaſe, in 
perſonal eſtate 


to be paid io Caſe he ſhall ſurvive him, during her life, for their reſpective uſes ; 
his father and after the deceaſe of my father and mother, I give all the reſidue 
-* of my ſaid perſonal eftate and effects to my brother and ſiſters Charles, 
ter his deceaſe, Mary, and Elizabeth Bellafis, and the ſiſters of my dear beloved 


EAN wife deceaſed, Martha Pain, and Rebecca Pain (the plaintiffs) to 


and after their be Equally divided amongft them, ſhare and ſhare alike ; and in 
deceaſe, gives Caſe of the death of my brother, or any of my fiſters, er wife's ſiſters, 
the refidue of by fore me, or the ſurvivor of my father and mother, 1 do appoint his, 
his perſonal x — | 5 

eſtate to his ber, or their ſhares to be divided amongſt the ſurvivors of them, 

brother and 

ſiſters, and to the ſiſters of his late wife, Martha and Rebecca Pain, ſhare and ſhare alike; and then 
ſays, in caſe of the death of my brother, or any of my fiſters, or wife's filters, before me, or the 
Survivor of my father and mother, I appoint his, her, or their ſhares to be divided among the 


ſurvivors. 


The brother died in the teſtator's life-time, but after the will was made, and his fiſters in the life- 
time of the teſtator's mother, who ſurvived her huſband, but is fince dead. Martha and Rebecca Pain claim 
the reſidue of T, B.'s;perſonal eſtate. They are intitled as the only ſurviving legatees at the death of the 


ſurvivor of the teflator's father and mother, to the whole _ of T. B."s eflate, to the accumulated Hare 
J the perſons who are dead, as well as their original fifth. 


The teſtator died in 1722, without revoking his will. 


Charles Bellaſis died in the teſtator's life-time, but after the making 
of the will; Mary and Elizabeth, the teſtator's ſiſters, died in the 


life-time of the teſtator's mother, who ſurvived her huſband, but is 
dead fince, | 


The 
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The bill is brought by Martha and Rebecca Pain, againſt the 
defendant Benſon (the conſignee of the money ariſing from the teſ- 
tator's perſonal eſtate) for the reſidue of the ſaid eſtate, and that the 
ſame may be paid to them. | 


It was inſiſted by the Attorney General for the plaintiffs, that as 
they were the only ſurviving legatees at the death of the ſurvivor 
of teſtator's father and mother, that they are the only perſons intitled 
to the whole reſidue of the teſtator's eſtate, as well the original, as 
accumulated ſhare, 


The council for the defendant Charles Palmer infiſted, that on the 
death of Charles Bellafis, Mary Bellafis, and his late wife Ekzabeth 
Bellafis, became intitled by virtue of, and under the ſaid will, each 
of them to one fourth part or ſhare of the ſaid Charles Bellafis, of 
and in the balance remaining in Berſon's hands; and that on the 
deceaſe of Mary, who died inteſtate in the life-time of the defen- 
dant's late wife; the ſaid Elizabetb became intitled under the faid 
will to one third part of the original part or ſhare of her ſaid fiſter 

Mary, of the ſaid perſonal eſtate; and that, on the ſaid Mary's 
death, the defendants ſaid wife, and the teſtator's mother, as only 
ſiſter and mother of Mary, became alſo intitled by the ſtatute of 
diſtributions of inteſtate's eſtates, each of them to a moiety of 
Mary's fourth part, or ſhare of the original fifth part or ſhare of 
the ſaid Charles, of the ſaid teſtator's perſonal eſtate : That he ha- 
ving taken out adminiſtration to his wife, is intitled to the ſeveral 
parts or ſhares of teſtator's perſonal eſtate whereto his wife Elizabeth 
became intitled, on the reſpeRive deceaſes of Charles and Mary. 


For the defendant were cited Barns verſus Ballard, 1 Geo. 1. 1728. 
on the firſt of June, before Lord King; there was a deviſe to 


four children of 500 a-piece at eighteen, or day of marriage; and 


* in caſe any of the children die before the age of eighteen, or mar- 
„ riage, then to the ſurvivors, or ſurvivor of ſuch ſurvivors ; one of 
children died a minor, and then it ſurvived to three ; another af- 
* terwards died a minor; and the queſtion was, whether the ſhare 
© that came by ſurvivorſhip to the laſt deceaſed minor, ſhould, up- 
* on the minor's death, ſurvive again; and held, it ſhould not; it 


cc 


came before Lord Hardwicke in 1740, and this point ac- 


% quieſced in. Perkins verſus Mickletbwait, 1 P. Wms. 274. 2 Cb. 
Rep. 131. Rudge verſus Barker, Tr. Term 1735, before Sir Joſeph 
Jekyl, Caf. in the time of Lord Talbot 124. | 


It ſtood over till the laſt day of cauſes in the term, and then, be- 
ing May the 5th, 1744, his Lordſhip gave judgment. 


I Laan 
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LoR D CHANCELLOR. 


A bill is brought to have an account of the reſidue of the per- 
ſonal eſtate of Thomas Bellafis, and that it may be paid to the 
plaintiffs, | 


The principal defendant is Charles Palmer, who married Elizabeth 
Bellaſis, one of the teſtator's ſiſters. 


The queſtion is, whether the whole accumulated ſhare of the 
perſons who ate dead, as well as the original fifth, doth go over to 
the ſurvivors at the death of the ſurvivor of father and mother of 
the teſtator, | 


I am of opinion, that not only the original ſhare in the refiduum 
of the perſonal eſtate does ſurvive, but the accumulated ſhare ſur- 
_ likewiſe ; and I found my opinion on the particular penning 
of this will. f 


It has been inſiſted, that it is not ſubject to any new ſurvivorſhip; 
and I do agree this is the general rule. | 


A. gives As where a man gives a ſum; ſuppoſe of 1000/1, to be divided 
(20007; four amongſt four perſons, as tenants in common; and that if one of 
— as te- them die before twenty-one, or marriage, that it ſhall ſurvive to the 
pants in com- Other: If one dies, and three are living, the ſhare of that one ſo 
2 1 1 dying, will ſurvive to the other three; but if a ſecond dies, nothing 
of them die will ſurvive to the remainders but the ſecond's original ſhare, 
before 21, or for the accruing ſhare is as a new legacy, and there is no further 
eve ſurvivorſhip. | 925 | | | 


to the other ; 


if one dies, bis: Barnes verſus Ballard, and the reſt of the caſes cited for the de- 


ſhare will ſur- > ; 
vive to the fendant, are all of this general kind. | 


Other three; 


but ifa ſecond If this had been like thoſe caſes, and the penning of the will 


e had warranted it, I ſhould have been of the ſame opinion. 

but his origi- 

- —_ By the will he ſays, and in caſe of the death of my brother, 

ſhare was as Or any of my ſiſters, or wife's ſiſters, before me, or the ſurvivor of 

A new legacy. my father and mother, I do appoint his, her, or their ſhares, to be 
divided amongſt the ſurvivors of them. 


What is the effect of this clauſe ? 


Here is an expreſs direction, that if any ſhould die before the teſ- 
tator, it ſhould ſurvive to the others. | 


One 


in the Time of Lord Chancellor HaRDWI CE. 8x 
One of them died, and therefore his ſhare did go to the ſur- 


vivors. 


And if it had not been for this clauſe of ſurvivorſhip, to take 
place before the death of the teſtator, this would not have ſurvived 
at all, but muſt have been conſidered as an undiſpoſed part of the 
teſtator's perſonal eſtate. 


Then 1 will ſuppoſe another had died in the teſtator's life- 
time. 


Would the ofiginal fifth of him, who died ſecond in the liſe- 
time of the teſtator, have gone over, and the ſhare which ſurvived 
to him upon the death ef the firſt, have gone over likewiſe ? 


Undoubtedly, both. 


Then what is the conſequence ariſing from this? Why, that the 
teſtator meant, not only the original, but likewiſe the accumulated 
ſhare ſhould go over, 


Then the queſtion is, Whether I can put a different conſtruction 
on the word are in one caſe than the other? 


There is no doubt, but a man may make his will ſo, that what- A will may 
ever he gives originally to tenants in common, and what ſhall like- be ſo made, 
wiſe accrue to them by the death of others, ſhall go to the whats 

oy I | originally gi- 
ſurvivors. ven, and what 

accrues by 


Then the queſtion is, Whether the teſtator here has not expreſſed * * 
ſuch intention? | ſurvivars. 


I am of opinion he has plainly done fo: And, indeed, the mean- 
ing of this teſtator was, that the reſidue of his perſonal eſtate ſhould 
go amongſt ſuch perſons as ſhould be living at the death of his father 
and mother, 


| I am more inclinable to make this conftruftion, becauſe I much ne intention 
queſtion, whether the determination of former caſes has not been of teſtators 


contrary to the intention of the teſtator, though conſiſtent with rules in theſe cafes 
is to prevent 


of law: For the intention of teſtators is, to prevent any part from any thing go- 
going toſt rangers, for whom they had no kindneſs, and could not be ing to firan- 
ſuppoſed to have in their view at the time. — ſo that 


ormer deter- 
. minations are 

But the rule is now fettled, and I do not vary it in the preſent garage 
caſe, becauſe I am of opinion, that here are expreſs words which ery — 


ſhew the teſtator meant not only the original gift to the legatees, conſiſtent with 
Vor, III. | | but rules of law. 
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but what accrued likewiſe by the deaths of thoſe perſons, ſhould 
go to the ſurvivors, 


And therefore his Lordſhip decreed an account of the reſidue, 
and that the whole ſhould be paid to the plaintifts. 


Caſe 211 Morris verſus Le Neve, April 28, 1744. 
A nominal HE commiſſioners who had been appointed to ſettle the 
manor will boundaries between the parties, and for ſeparating freehold 


— — and copyhold, certified to the chancellor a doubt they had, whether 


words meſ- a manor was included under the words land, tenements, and here- 
ſuages, lands, itamenti, in the conveyances of old Oliver Le Neve. 


heredita- 


There is no queſtion, but a manor may paſs by the word here- 
ditaments. | 


The queſtion then will be, Whether it will paſs as it is placed in 
theſe two conveyances ? | 


In the firſt deed are theſe words, * alſo all thoſe meſſuages, lands, 
ec tenements, and hereditaments, of the ſaid Oliver Le Neve, ſituate, 
« lying and being in the towns, &c.” 


This is large enough to take in any of the lands in the places be- 


fore mentioned. 


Now, where a man is making a general ſettlement of his eſtate, 
J am of opinion, that a nominal manor will paſs under theſe gene- 
ral words, though there is a ſort of heraldry in the law in 
ſome caſes; as for inſtance, in the acts of parliament relating 
to the clergy. 


As to comprized, or nent comprized, in the law, upon this head, 
enjoyment will determine whether it is comprized or not. 


The commiſſioners had nothing to do, in ſetting out boundaries, 
to conſider it as a manor, but only to diſtinguiſh freehold from 
copyhold: For manors do not properly conſiſt of meets and 
bounds, therefore I will quaſh the certificate of the commiſſioners, 


Ly 


As to the queſtion, whether the expence of the commiſſion ſhall 
fall upon the plaintiff only ? 


1 There 


- 
hs af 4 
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There does not ſeem to have been any default either in the plaintiff 
or defendant, that theſe lands are mixed and confounded ; and there- 
fore it would be hard to throw the whole upon the plaintiff. 


But then the difficulty will be, whether, as the defendant's inte- 
reſt is much more inconſiderable than the plaintiff's, he ſhould bear 
the expence equally with the plaintiff. 


I do not know any inſtance where the court have taken this into 
their conſideration, where the value of the eſtate belonging to both 
parties is conſiderable, though not equal. 


For it is poſſible, nay, even probable, that the confuſion might Though the 
ariſe from the eſtate of leſs value: And if I was of opinion that the — — 
eſtate of leſs value, ſhould bear the proportion, according to its va- inconfiderable 
lue, I muſt direct an account before a Maſter, which would be = = inte- 
attended with a much greater expence to both ſides, and therefore * — 
J had better keep to one uniform method, than lay down a new fhall bear e- 
rule of this kind, for it would be moſt miſchievous to the parties Juan the x. 


pence of a 
themſelves. 


commiſſion 


ſettling boundaries, and ſeparating freehold and copy hold. 


Furnivqi verſus Crew, May 1% 17442, -« 42) 
Ah wax" LE e. 
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dint's 


ſeiſed in fee, © made a leaſe the 24th of October 1682, to wicte, on the <<» . 


* Thomas Moor, in conſideration of his ſurrendring of a former leaſe 14102 oY 
* of the premiſſes in queſtion, whereof there were two lives in be- was of opi- 
ing; and in — of one hundred and thirty- ſix pounds nion, the 
an . . hn C Fe plaintiff was 

in hand, paid by the ſaid Thomas Moor, Mr. John Crew demiſed intidled to a 
* to Thomas Moor and his aſſigns, a meſſuage in Elton, with the ap- 


new leaſe, 


** purtenances, to hold to the ſaid Thomas Moor, and his affigns, wy 3 
<< for the lives of him the ſaid Thomas Moor, Margaret his wife, and newal to be 
John his ſon, and the life of the longeſt liver of them, under the ioſerted in it, 
« yearly rent of forty-three ſhillings and eight pence ; and in the 7% upon 
** ſaid leaſe Thomas Moor covenants for himſelf, his executors, ad- the additional 
** miniſtrators, and aſſigns, and doth agree to and with the ſaid John _ IPs 
* Crew, his heirs and aſſigns, that Thomas Moor, his executors, &c. e ed. 
* at the death of any of the lives aforementioned, which ſhall firſt 
happen, ſhall pay to John Crew, his heirs or aſſigns, within 

* twelve months next enſuing ſuch death, the ſum of fixty-eight 

** Pounds in the name of a fine, for every life added or renewed, 

* from time to time, according to the true intent and meaning of 

* thele preſents; and the ſaid Jobn Crew for himſelf, his heirs, 

* executors, and aſſigns, doth covenant and agree, to and with the 

© faid Thomas Moor, his executors and adminiſtrators, that the ſaid 

Jobn Crew, his heirs, executors, and aſſigns, /hall and will (for 

the conſideration of the ſaid ſum of 68/, to be paid to the ſaid 


„Jen 
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<« % bn Ormw, his heirs, Tc. at Crew-Hall, or at the place where 
<< the ſaid hall now ſtands, in the name of a fine, for adding one 
* life to the remaining lives aforementioned) execute one or more 
* leaſe of leaſes, under the ſame rents and covenants as are ex- 
« preſſed in theſe preſents, and ſo to continue the renewing of ſuch 
„ teaſe or leaſes to Thomas Moor, or his aſſigns, paying as aforeſaid 
* to the ſaid John Crew, his heirs or aſſigns, the ſum of 68 J. for 
© every life ſo added or renewed as aforeſaid, from time to time, 
«* according to the true intent and meaning of the ſaid inden- 
N 


The bill was brought by Furnival, one of the aſſigns of Thomas 
Moor, that his leaſe may be completed by filling up the lives, and 
that the ſame covenant of renewal may be again inſerted upon the 
dropping of any of the additional lives, | 


The defendant infiſts, that after the lives had been once filled up, 
there -ought to be no new clauſe of renewal, 


Mr. Attorney General for the plaintiff, cited Hyde verſus Skinner, 
2 P. Wmms. 196. and Bridges verſus Hitchcock, June 15, 1715. 


Mr. Solicitor General for the defendant, cited the caſe of Docfirs 
Commons verſus The Dean and Chapter of St. Pauls, before the 
Houſe of Lords, in 1727. 


Lord CHANCELLOR, 


The original bill was brought by the plaintiff againſt the defen- 
dant Mr. Crew, to have the benefit of a covenant in two leaſes made 
by the grandfather of the defendant, and to have a ſpecific perform- 
ance of the covenants. | | 


The firſt leaſe was made in 1681, for three lives. 


The ſecond leaſe in 1682, for three lives alſo. 


'F 


* 


., r ln each of theſe leaſes the covenants are penned in the ſame words. 
e. | e = 

| 2 41 1 4- +/— The fines are different, and the rents are different, according to the 
| .*. ge, particular value of the eſtates ; The fines are no more than 100. 


| 


iy 
11 
| 1 F 
G 1 

= 


4 . f bere is one circumſtance wherein they differ. 


| — The leaſe of the Samborne eſtate was made when the grandfather 
Ii <> was ſeiſed in fee of the eſtate. 


e | 
_ BY. can Shed 1 The eat leaſe, when the grandfather, by a ſettlement, had made 
= --.--- —- Humlſelt only a tenant for life, with remainder to daughters, &c. 


| : Fo, 


in the Time of Lord Chancellor Hazpwicks. 


But that does not make any difference in the equity of the plain- 
tiff, becauſe the ſettlement was admitted to be voluntary, and there- 
fore will not prevail againſt the plaintiff, who is a purchaſer for a 
valuable conſideration. 


No lives dropped during the life of Mr. Crew the leſſor. 


After his death two lives dropped, and a new life was added by 
the defendant's father and mother jointly, and another by her ſingly 
after the death of her huſband. 


On the renewal the ſame covenants were inſerted verbatim. 


4 — —— — 2 — . ü —— —— WY * — — 


— 


A Ceflui que vie, who was a new life in one of the leaſes, is dead, 
and the renewal is aſked upon his death. 


In the other, the renewal is aſked upon the death of the laſt of 
the old Cui que wies under the fir/t leaſe, 


I do not find that the renewal is much diſputed, but the principal 
queſtion is upon what terms, 


The firſt conſideration is, what ſhould be the true conſtruction 
of theſe two covenants ; and this indeed will determine the whole, 
for the reſt will be conſequential, 


Upon theſe the queſtion is, whether the obligation on the part of 
the plaintiff to tender the fine, and the obligation on the landlord to 
renew, are only upon the death of the firſt Ceſuy que vies, or whe- 
ther the tenant, upon tendring a fine, would have a right to de- 
mand a renewal upon the death of any of the new added lives. 


I am of opinion that the plaintiff is entitled to have the like 
covenants inſerted upon every renewal, as well upon the death of 
the new lives, as upon the death of the old. 


It has been inſiſted on the part of the defendant, that this branch 
of the covenant was confined only to the firſt of the three lives that 
ſhould drop in the leaſe ; and to be ſure their obſervation is right: 
but then come the following words, and ſo to continue the renewing 
2 leaſe or leaſes to Thomas Moore or bis aſſigns, paying as afore- 

aid. | 


What is the meaning of theſe words fo to continue? 
It has been urged for the defendant, that theſe words mean only 


to continue the leaſe, by adding a new lite on the death of the % 
leſſees only. 
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new life, but continuing and filling up the eſtate from time to time. 
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But I am of opinion the words do not mean barely continuing 2 


But there is more force in the words till, for it is continuing % 
leaſe or leaſes. 


The word or there muſt be conſtrued as and, for it muſt be ad- 
mitted on the part of the defendant that it means and comprehends 
new leaſes. 


If it comprehends ſome new leaſes, where will you ſtop ? Why 
will it not comprehend the renewal of be leaſe that will be granted 
upon the dropping of the laſt ſurvivor of the old lives, as well as any 
of the prior leaſes ; I am now on the leſſee's covenants, 


The next conſideration is on the conſtruction in the covenants on 
the part of the leſſor. | 


Wat be the ſaid Jobn Crew, &c. for the conſideration of the ſaid 
ſum of 68 1. &c. ſhall or will execute one or more leaſe or leaſes, under 
the ſame rents and covenants. | | 


So that here is a covenant to grant a new leaſe under the ſame 
rents and covenants, which includes and takes in the covenant for re- 
newal as well as any other covenant, 


For every life ſo added as aforeſaid, &c. 


It is contended on the part of the defendant, that it means only 
the firſt lives, | 


But I am of opinion that it means any of the lives in the future 
leaſes ; for the words are general, that he will grant it for ſuch life 
as aforeſaid, which will comprehend the whole within this form of 
expreſſion, 


Thus much for the conſtruction of the words. 
There are two circumſtances. 


The 68. is 20 be paid at Crew-Hall, or at the place where the 
{aid hall now ſtands. | 


I do not imagine that the leflor thought that Crew-Hall would 
be pulled down before the expiration of three lives ; but ſtill, as 
Lord Hale ſaid in the caſe of King verſus Melling, 1 Vent. 232, the 
meaning is to be ſpelled out by little hints. 


There 
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There is no inſtance of ſuch a contract, as the defendant's council 
would make this tenant contract for; for it is moſt probable that a 
man ſhould contract for either two leaſes for three lives, or for per- 
petuating the renewal. 


It is not a natural way of contracting to have had the ſecond leaſe 


for new lives, to have determined upon the death of the laſt life 
in the old leaſe. 


It has been aſked, whether any breach could be aſſigned at law, 
upon an action of covenant againſt the heir at law, or executor of 


the grandfather : And I am of opinion even at law, a breach might 
be aſſigned. | 


I agree that the two covenants, one on the part of the leſſor, and 
the other of the leſſee, muſt be commenſurate with one another, 
and that upon theſe words o continue the renewing, &c. an action 


might be ſupported. 


And therefore, if a breach might be aſſigned at law either againſt 
leſſor or leſſee, the queſtion is, whether this is a proper caſe for re- 
lief in equity; and there is no doubt but it is. 


Firſt, from the nature of the covenant, 


It is a covenant to make an eſtate in land; and if my conſtruction A proper caſe 
is right, the ſuit here is moſt proper, becauſe this court can give the for tele in 

1 . 8 k equity, for 
thing itſelf, which is a higher and more adequate remedy than da- this court can 


mages only, which is all the law gives. give the thing 
; itlelf, a more 


22 . adequate re- 
Secondly, as to the condition of the perſon who is called upon to medy than 


damages, 
renew, which is all 
3 - ; ; | the law could 
This is a covenant which binds the lands in a court of equity, give on an ac- 


and therefore gives the relief againſt the proper perſon who 1s in 8 
poſſeſſion of the land, as it has a lien upon it. 


But againſt this, ſome objections have been made on the part of 
the defendant. 


Firſt, that theſe covenants for perpetual renewals ought to be diſ- 
couraged, for it is taking ſo much of the inheritance from the owner. 
And indeed it is true, but ſtill agreements for a valuable conſidera- 
tion ought to be performed, for the grandfather had 7he fee, and 
might have fold it if he pleaſed, or charged it, and therefore ſhould 
be ſupported here. | | 


There was another objection, that the conſideration is not ade- 
quate, | 


3 But 
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But as to that, I lay no great weight, for there is nothing exceſ- 
| five as to the advantages or diſadvantages of one fide or the other. 


As to the caſes of Bridges verſus Hitchcock, and Hine verſus Sin- 
ner in the Exchequer, which went up afterwards into the houſe of 
Lords, there were no hnes to be paid in either of thoſe caſes; and 
therefore where the leſſor has taken care, as he has done here, that 
his ſucceſſors ſhall have a conſideration paid, it makes a much more 


favourable caſe for the plaintiff. 


A third objection was, the plaintiff's demanding a renewal with 
the like covenants, which perhaps it is not in the power of the de- 


fendant to comply with. 


But I am of opinion as to the leaſe of 1681, no objection of this 
kind could ariſe, for the grandfather was tenant in fee. 


The right of renewal with the like covenants ariſes out of the ori- 
ginal covenants, and runs along with the land. 


But I do not ſay that the defendant is to inſert the covenants ver- 
batim, for in framing the decree, he may be directed to covenant 
as far as his intereſt in the eſtate will go, ſo as to bind himſelf, and 


all parties claiming under him. 


Though I do agree that the defendant is not bound by what his 
father or mother did, yet it ſnews what their apprehenſion was, that 


this was a leaſe to be renewed for ever. 


As to the authorities, in the caſe of Dc&ors Commons, cited on the 


WE (Ie. CAA ; part ot the defendants; 

160 | EO fares OC. 22 2 PL . : 1 Ja beuge, c, 
„... N i 

5 The houſe of Lords there decreed a new leaſe to be made for the 

term of 40 years, but without a covenant for renewing again: But 

this was founded upon one of the reſtraining ſtatutes, which was 

endeavoured to be evaded by giving bonds. 


The caſe of Hinde verſus Skinner cannot be applied as an authority 
in the preſent caſe, nor can hardly be an authority in any, the de- 
cree there looked ſomething more like an award, and a compromiſe, 


than a decree. 


But the caſe of Bridges verſus Hitchcock, cited on the part of the 
plaintiff is much more applicable: There a leaſe was made for 
*© 21 years of a corn-mill to be repaired by the tenant, and there was 
no covenant on the part of the leſſee to pay a fine, but a covenant 
on the part of the leſſor, that he would fix months before the ex- 
<* piration of the leaſe grant another at the election of leſſee without 


any fine upon the ſame rents and covenants. 


The 


in the Time of Lord Chancellor Haxpwiekg. 


The queſtion was, whether there muſt be a covenant for renewal 
again in the ſecond leaſe. | 


89 


The court of Exchequer were of opinion that under the words Under the 
the ſame rents and covenants, the covenant for renewal ought to be ons the 7 
a Ane vent, an 
inſerted; and on appeal to the houſe of Lords the decree was affiem- nen, the 
ed. It was mentioned there that 1800 J. had been laid out by the court of Ex- 


: - „ chequer was 
tenant, in turning the corn- mill into a wire-mill, and therefore he; San al 


was intitled to a building leafe. 133 
Skinner, the 
covenant for 


Suppoſe the court had decreed him another term only of twenty- tenewal ugh 
one years, it might appear to be a ſatisfaction for the ſum ſo ex- to be inſerted, 


pended ; but the court of Exchequer were of opinion to deeree him and this de- 


fter- 
a leaſe with the ſame covenant of renewal from time to time. . . 
| | ed in the 
Fam of opinion upon the whole, that in the preſent caſe the plain- —_ of 
tiff is intitled to a new leaſe, with a covenant of renewal to be inſerted 


in it; his Lordſhip diſmiſſed the croſs bill. 


Wiltſhire verſus Smith, May 28, 1744. Caſe 33. 


Bill was brought to redeem a mortgage on the 87 of May 1742. Where there 


are Covenants 


A in which the plaintiff inſiſts upon a redemption on paying the n 4 4 of 
principal money only, for that the intereſt ought to end the 207H of aſigom ent on 


I. | eat 3. 31.4 ; ice to the part of a 
February 1741. becauſe the plaintiff had given fix months notice . 


pay off the mortgage, and on that day tendred the principal and in- may refuſe to 
tereſt, and a deed of aſſignment, but the defendant. abſolutely refuſed to take the prin- 


Cipal and in- 
take the money, tereſt, though 


tendered, till 


The defendant ſwears that he offered to take the money, provided be bas had an 


| i 8 R . F _ __ 44OpPportunit 
he might have time to. conſider of it, and to adviſe upon the deed f,,.c. 


of aſſignment, as there are covenants in it on Bis part, upon. which, with his st- 
as he is not of the profeſſion of the law himſelf, it is reaſonable he 4 
ſhould aſk the opinion of ſome attorney, whether they were fuch as ſafely execute. 


he might ſafely execute. 


LogDp ChAxcrIron. 


There is not one caſe in twenty upon the fact of an abſolute reſuſal 
after a tender, that is ever made out : for they are generally attended 
with circumſtances that. explain the refuſal, and are nothing more 
than cauſes cooked up by country attornies, to make themſelves 
buſineſs, The plaintiff did not, as he ought to have done, ſend a 
draught of the aſſignment to the defendant, any time before the 
money was tendered. | | 
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His money, or execute the deed of aſſignment; if this had been the 


and coſts on the mortgage, and on the plaintiff's paying to the de- - 


plaintiff s bill do ſtand diſmiſſed. 
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The plaintiff inſiſts that the defendant abſolutely refuſed to take 


fact, it would have been unconſcionable and unreaſonable in the de- 
fendant. | | 6 


But the perſon, who was to take an aſſignment of the mortgage 
ſwears, that the defendant deſired further time, or to that effect. 


The queſtion is, who was in the wrong? 
The Pu ntiff certainly was. 


For where there are covenants on the part of the mortgagee, it 
1s very reaſonable that he ſhould have ſome time to look them over : 
And the plaintiff's attorney ought to have left the deed for a week 
with the defendant, that he might have an opportunity to adviſe 
upon it, and the plaintiff 's attorney ſhould have appointed a time to 
pay the money after the defendant had been allowed a ſufficient time 
to adviſe : or, as I ſaid before, he ſhould have ſent a copy, or the 
ingroſſment of the aſſignment. 


But the ſubſequent tranſaction, and what paſſed before the ng 
of the bill, e it. 


Did ever a mortgagor, as is the caſe here, after he was put under 


this difficulty, lie by a year and quarter without oringing a bill to 
redeem. 


What could be the reaſon ? 


Why the plaintiff, the mortgagor's attorney, told him you have 
made a tender of your mortgage money, and the defendant's refuſal 
has forfeited his intereſt, ſo that you may keep the money, and 
by a bill compel the defendant to take the principal without intereſt 
from the time of the tender. 


Lord Hardwicke ordered, that it be referred to a Maſter to take 
an account of what was due to the defendant for principal, intereſt 


fendant what the Maſter ſhall certify to be due within fix months 
after he has made his report, it was decreed the defendant ſhould 
aſſign the mortgaged premiſſes, as the Maſter ſhould direct; but in 
default of the plaintiff's paying as above directed, it was ordered the 


Skip 
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Skip verſus Huey, Wilcox and Edwards, May 28, 1744. Caſe 34. 


HE defendants were jointly and ſeverally bound to the plain- . ad . 

tiff in the penal ſum of 4000 /. on the fifth of December 1739, pals bins, 
conditioned for the payment of 2000/7. on the 57h of March enſuing, and E. a ſure- 
which money come to the hands of Huey and Wilcox, who were x #94 1 
the principals in the bond. | with H. to 

| take four 

notes drawn by different perſons, and payable at future days, in lieu of the bond, but compelled H. to ſign 
am agreement in his own name, and in the names of V. and E. to pay the deficiency, if the notes ſhould not 
produce the whole principal and intereſt on the bond; before the notes became due H. and M. were bank- 
rupts ; the obligee having received only 500 J. on the notes, brings his bill for the reſidue of the principal 
and intereſt againſt E. as a co-obligor. Lord Hardwicke had ſome doubt ot firſl, but on all the circumſlances 
of this caſe declared himſelf fully ſatisfied that the plaintiff was not entitled to relief againſt E. 


Huey comes to the plaintiff, and deſires he will take four notes 
given by different perſons, and payable at future days in heu of the 
bond, and that if he would give up the bond, though the notes 
ſhould not produce the whole 2000 J. and intereſt, he would ſee 
him paid the deficiency, and ſigned an agreement to this effect in 
his own name, and in the names of Wilcox and Edwards: Huey 
likewiſe gave the plaintiff a draught on Martin the banker. 


But Huey coming to the plaintiff on a Saturday after fix o'clock, 
defired the plaintiff would give him leave to date the draught on 
Martin of the Monday. 


Huey had taken out of Martin's ſhop all the money due to him- 
felf and Wilcox and Edwerds on the very ſame Saturday. 


The plaintiff afterwards went to Martin's ſhop, where he found 
Ro money in the name of Huey and Company. And before the 
notes became due Huey and Wilcox were bankrupts, but Edwrads 
ſtill remains a ſolvent perſon. 


The plaintiff, who has received about five hundred pounds on the 
notes, (the reſt remaining unreceived to this day,) brings his bill 
againſt Edwards the co-obligor, for the reſidue of the principal and 
intereſt due on the bond, inſiſting this was a fraud of Huey's upon 
him, and that though he has been drawn in to deliver up the bond, 
yet he is entitled to be relieved againſt Edwards as a co-obligor. 


The defendant Edwards inſiſted, that he was no party to the 
agreement between the plaintiff and Huey, and that he ought not to 
be affected by it; and as the bond is delivered up in conſideration of 
the notes, that it is novated, and this defendant, who is one of the 
ſureties only in the bond, is releaſed, and no longer liable as a 
ſurety. N 

4 | | Mr, 


CASES Argued and Determined 8 


Mr. Chute, of council for the plaintiff, cited 1 Sa/k, 124. Clark 
verſus Mundall. 


Mr. Attorney General for the defendant inſiſted, that at law the 
bond being cancelled, the plaintiff had no remedy there: and the 
defendant Edward. deing 4 mere ſurety, a court of equity will not 
ſtrain to aſſiſt the obligee againſt a ſurety, but will leave him to his 
remedy at law. And if the obligee has come to a new agreement 
to take other ſecurity in lieu of the bond, equity will not compel a 
ſurety to pay, upon a bond which is by the plaintiff's own conſent 
cancelled, and where on the back of it is acknowledged that he has 
received in full ſatisfaction for it. 


The words of the agreement are, © That if any of the ſums of 
money on theſe notes, or intereſt, ſhould not be paid, we pro- 

© miſe ta make it good“. Signed by Huey for mann and for 
Wakox and Edwards. 


_ He argued, that this was in nature of à forgery, to fign the 
names of other perſons without their authority, and ſuch a fraud in 
the plaintiff, to oblige Huey to fign an agreement in this clandeftine 
manner, that he does not come into a court of equity ſo free from 
imputation himſelf, as to be entitled to relief. 


That Hucy and Wilcox were the bond fate Nen of n 


notes, and gave a full conſideration for them. 


That the plaintiff, though ſome of the drawers of theſe notes did 
not become bankrupts till two months after the notes were aſſigned 
over to him, yet did not apply to them once for acceptance, 
and if he had immediately done it, he might have received all the 
money upon them; and therefore as his not receiving is intirely: 
owing to his own laches, he is not entitled to come upon the defen- 
dant to make it good, who i is only 4 ſurety-in the bond, _ + + 


The evidence for the defendant- Edwards is, that there was in 
Martin's hands a balance of 300 /. and upwards in favour of Huey. 
and Wilcox on the Monday, and if the plaintiff had: not deferred it 
two days longer, Martin WE have paid this money to him. 


That! it being plainly the intention of the plaintiff to give up this 
bond abſolutely, and the ſecurity he took in lieu of the bond be- 
coming defective by his own 4 Mr. Attorney General inſiſted 
the plaintiff ſhall not be allowed to reſort to the deſendant to make 
up the deficiency. | 


Mr. Solicitor General of the ſame fide ſaid; Edwards before "Ke 
applied to the plaintiff, was uneaſy at "__ a ſurety, and at his. 
impor- 
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importunity, this application to the plaintiff was made; for it ap- 
pears by the plaintiff's own bill that he aſked Edwards why he was 
ſo uneaſy at being a co-obligor, and that he anſwered he had very 


good reaſons, 


After this the plaintiff agrees with his eyes open to accept of the 
notes, and to ſatisfy Edwards, puts the bond into Edwards's hands 
with a receipt on the back in full for principal and intereſt. 


What could be the meaning of this tranſaction, why plainly to 
remove Edwards's uneaſineſs, and to let him looſe entirely from 
being liable any longer as a co-obligor in this bond. 


Lord CHANCELLOR, 


I have had ſome doubt during the courſe of this cauſe, but am 
now fully ſatisfied that the plaintiff is not entitled to relief. 


Mr. Edwards has not been guilty of any fraud, 


7 


There are many caſes where equity will ſet up debts extinguiſhed Vherea bond 
at law againſt a ſurety, as well as againſt a principal ; as where ad ty 
bond is burat or cancelled by accident or miſtake, and much accident or 
ſtronger, if a principal procure the bond to be delivered up by — i 
fraud, in ſuch a caſe the court would certainly ſet it up, becauſe he cipal — 


ſhall not avail himſelf of the fraud of any of the debtors. * qe 


But this is not one of thoſe caſes, for the whole tranſaction was — — ſet 
in order to diſcharge Edwards ; Mr. Skip was told ſo, and Huey aun n 
informed him that Edwards and he had quarrelled about it, and . 
Skip himſelf aſked Edwards how he came to be ſo preſſing to have at law. 
the bond delivered up, ſo that he was fully appriſed it was ſolicited 


at the importunity of Edwards. 


Skip was a competent judge of what he ſhould do, and might 
have declined it, but inſtead of that, accepts the notes from Huey, 
and a draught on Martin the banker for the Monday following, 
which ſhews the confidence and reliance Skip had in Huey, for it is 
very unuſual to take ſuch a draught. | 


It is plain from hence that Skip diſcharged Edwards, for he knew 
Edwards would not truſt Hucy any longer. 


What is the rule? He who truſts moſt ſhall loſe moſt ; if Skrp 
had refuſed, Edwards might have arreſted Huey upon the note 
which he had given Edwards by way of indemnity againſt the bond. 


Vo I. III. | B b It 


94 CASE S Argued and Determined 


It is ſaid there is a fraud in part of the caſe relating to the draught 
on Martin; perhaps it may be ſo, but this is not clear; and what 
has been done by Skip preponderates, and rebuts the fraud; for it 
was not right in him after he had delivered up the bond, to make 
Huey ſign ſuch an agreement in the names of Wilcox and Edwards. 


What was the original ſcope and intention of the application, but 
that the bond might be delivered up, and Edwards abſolutely diſ- 
charged. 


Inſtead of this what does Skip do? Why he takes a note, and 
makes Edwards liable by another inſtrument, and was a plain de- 
ceit upon Edwards; whereas the intention was clearly to diſcharge 
him, and therefore the bill muſt be diſmiſſed, but without coſts. 


Caſe 35. Perrot verſus Perrot, the ſecond general ſeal after Tri- 
nity term, une 30, 1744. 


A limitation HERE was a limitation in a ſettlement to the defendant for 
to 4. for lifa. life, to truſtees to preſerve contingent remainders, to his firſt 
to truſtees to . . . . . 0 

preſerve, Ec. and every other ſon in tail, remainder to A. for life, with remainder 


- the N to his firſt and every ſon in tail, reverſion in fee to the defendant. 
c. 10NS 0 


A. in tail, remainder to B. for life, remainder to his firſt, c. ſons in tail, reverſion in fee to 4. who cuts 
down timber, againſt whom B. brought his bill for an injunction to ſtay waſte : though B. has no right to the 
timber, yet as he has an intereſt in the maſt and ſhade, if 4. ſhould die without ſons, and as B. could not 
maintain an action, not having the immediate remainder, the court continued the injunction. 


The firſt tenant for life cuts down timber, the plaintiff, who is 


the ſecond tenant for life, brings his bill for an injunction to ſtay 
waſte. 


Mr. Attorney General for the plaintiff ſnewed cauſe why the in- 


junction for reſtraining the defendant from committing any further 
waſte ſhould not be diſſolved. | 


It was inſiſted by Mr. Solicitor General, for the defendants, that 


the worſe for ſtanding, and that it is of ſervice to the publick, that 
they ſhould be cut down; and that it is very notorious that tim- 
ber, eſpecially oak, when it is come to perfection, decays much 


faſter in the next twenty years, than it improves in goodneſs the 
twenty years immediately preceding. 


grows worſe every day, that this court will not interpoſe, eſpecially 
as the plaintiff is not intitled to come into this court, as he has not 
the immediate remainder, and beſides has no remedy at law. 


4 LoRD 


the timber which he has cut down, are decayed trees, and will be 


That as the defendant has exerciſed this power in ſuch a reſtrained 
manner, and confined himſelf merely to decayed timber, which 
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LoRD CHANCELLOR. 


The queſtion here does not concern the intereſt of the publick, 
unleſs it had been in the caſe of the King's foreſts and chaſes ; for 
this is merely a private intereſt between the parties; and it is b 
accident that no action at law can be maintained againſt the defen- 
dant, becauſe no perſon can bring it, but who has the immediate 
remainder, | 


Conſider too in how many cafes this court has interpoſed to pre- 
vent waſte, 


Suppoſe here the truſtees to preſerve contingent remainders had The truſtees 
brought a bill againſt the defendant to ſtay waſte for the benefit of 2 Preſerve 


. . contingent 
the contingent remainders. remainders 


may bring 2 
I am of opinion they might have ſupported it, but here it is the I 
ſecond tenant for life, who has done it, and though he has no right tenant for 
to the timber, yet if the defendant, the firſt tenant for life, ſhould lie. 


die without ſons, the plaintiff will have an intereſt in the maſt and 


| ſhade of the timber. 


The caſe of Welbeck Park, which has been mentioned, was a 
very particular one, becauſe there by the accident of a tempeſt, the 
timber was thrown down, and was merely the act of God. 


But this is not the preſent caſe, for here 4 bare tenant for liſe takes The cutting - 
upon him to cut down timber, and it is not pretended that they are 8 a 
pollards only : And though the defendant's council have attempted much waſte as 
to make a diſtinction between cutting down young timber trees that cutting down 
are not come to their full growth, and decayed timber, I know of no _—_ 


ſuch diſtinction, either in law or equity. 


Therefore upon the authority of thoſe caſes, which have been very 
numerous in this court, of interpoſing to ſtay waſte in the tenant for 
life, where no action can be maintained againſt him at law, as the 
plaintiff has not the immediate remainder, the injunction muſt be 
continued till the hearing. | 


Mabank verſus Metcalf, July 4, 1744. Caſe 36. 


AP"! was brought by a creditor againſt an executor for an account on a bill 


of aſſets. ; brought a- 
ainſt an exe- 
cutor for an account of aſſets, the evidence of a co-executor, which tended to increaſe the R. eſtate, 
Was not allowed, as it was ſwearing for his own benefit. | 


The 
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CASES Argued and Determined 


The plaintiff offered to read the evidence of a co-executor, which 
would have tended to increaſe the teſtator's eſtate, and conſequently 


was ſwearing for his own benefit. 


Lord CHANCELLOR. 


There is an eſtabliſhed difference in this court between an executor 
and a truſtee. 


A truſtee has For the truſtee has the legal right only, and is merely nominal; 
a mere legal but an executor has ſomething more in him than the mere legal 


— 1 right, as a bare truſtee, for he has a beneficial intereſt if there is any 


tor has more, ſurplus. 
for if there is 


Irr-. But I am not ſatisfied you can read his evidence for another reaſon, 
cial intereſt. becauſe this executor has a legacy of twenty-five pounds, and the re- 
leaſing it does not alter the caſe : for it is ſo much aſſets in the hands 
of the other executor, that he is ſtill liable to creditors of the teſtator 


if there are not aſſets ultra the legacy, and therefore his Lordſhip re- 
fuſed to admit the evidence. | 


Caſe 37. Clark verſus Sewell, July 7, 1744. 


A legacy that E. VA RD Godfrey by his will gives a legacy of two thouſand 
ought to be = pounds to truſtees, in truſt to pay the intereſt thereof to his wife 


_ for life, and after her death the benefit of the principal to his ſon, 


take 1 but if he died before twenty-one then he gives it over to his daugh- 
at the eg. ters, and makes James Sewell and two more perſons executors. 

tor's death, 

for a debt be- The ſon attains twenty-one, and became intitled to the two 


ing due th 

* LE” thouſand pounds. 

muſt be fo | ; 

Ann The directions in the will were that the executors ſhould carry on 


in this caſe till the teſtator's trade of a brewer, and in compliance with this they 
a month after, ſuffered the two thouſand pounds as well as the reſt of the teſtator's 


th . , 
32 1 eſtate to continue in the trade. 


ſatisfaction. 
The ſon after he had attained his age of twenty- one ſtill carried 
on the trade on the foot of the fame ſtock which was left by his 


tather, 


The ſon afterwards makes his will without any reference at all to 
his father's, and gives a legacy of ten thouſand pounds upon different 
truſts from what his father had done of the two thouſand pounds, 
** for after the intereſt of the ten thouſand pounds to his mother for 
“life, he gives the principal to his fiſter Scwells children, and 


© hargecs it upon all his real and perſonal eſtate, and to be paid to 
4 * truſtees 
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te truſtees in a month after bis death, Then follows a ſpecific 
« deviſe of a farm of thirty pounds a year to Rivers Dickinſon, 
« and then another legacy of ten thouſand pounds to his ſiſter 
&« Browning's children, and then a legacy of five thouſand pounds, 
* &c. And then the reſt and reſidue of all his eſtate, real and per- 
* ſonal, after payment of debts and legacies, among the children of 
« his ſiſters Sewell and Browning. 


The ſon ſoon after dies, the plaintiff as deviſee of the mother, in- 
ſiſts both on the intereſt of the 2000/, as well as of the 10000/. and 
has brought his bill for that purpoſe, 


LorRp CHANCELLOR. 


The firſt queſtion is, whether the intereſt of the ten thouſand 
pounds, given by the will of the ſon, is to go in ſatisfaction of the in- 
tereſt of the two thouſand pounds left by the will of the father. 


'Secondly, whether the plaintiff is entitled to a priority of ſatisfac- 
'tion and payment before the other legatees under the will of Godfrey 
the en; and this divides itſelf into two more queſtions, one as to 
the real, and another as to the perſonal eſtate. 


As to the principal queſtion, whether it ought to be deemed a 
ſatisfaction in this court according to the rule with regard to legacies 
being a ſatisfaction of debts, I am of opinion with the plaintiff, and 
that it ought not to be held a ſatisfaction. 


It is true there are many caſes which have carried the doctrine of 
ſatisfaction a great way. 


In later caſes the court have ſaid this doctrine has been carried too Legacies un- 
far, for legacies naturally imply a bounty, and therefore, though the 392 
court of late have not altogether diſavowed this doctrine of ſatis- therefore on 
faction, yet they have been very inclinable to lay hold of any cir- d, point of 
cumſtances to diſtinguiſh the latter from former caſes. eee "= WR 

e | f late laid 
| ot late la 

The conſequence of the ſon's carrying on the trade with his fa- car Fra 
ther's ſtock, was, that the two thouſand pounds was a debt upon to diſtinguiſh 
his father's eſtate in his hands, or more directly and properly a de- tbe mn 
mand upon his father's executors. | _ 

There is no pretence to ſay, that the principal of the ten thouſand 
Pounds can be a ſatisfaction of the principal ſum of two thouſand 
pounds to the mother. : | 

Nor is there any thing in the will that declares this to be a ſa- 
tisfaction of the intereſt of the two thouſand pounds. 

Var, III, CC But 


98 CASES Argued and Determined 


But the point of time it is ſaid is ſo trifling, it being only a month, 
that no regard ſhould be paid to it, but though a ſmall one, yet it 
is a circumſtance that the plaintiff has a right to lay hold of, to take 
this out of the caſes that have been deemed a ſatisfaction. 


For according to the rule of this court, a legacy that ought to be 
deemed a ſatisfaction muſt take place immediately after the death 
of the teſtator : for the debt, whether of a principal ſum or for in- 
tereſt, is due at the death of the teſtator, and therefore the legacy 
mult be ſo too. 


This court, What I have ſaid hitherto, I confine to the ſatisfaction of debts, 


_ leans for I agree the caſes of ſatisfaction of portions have gone further, 
— for where both the proviſions move from the father to the ſame 


eſtates twice, perſons, and for the ſame purpoſes, this court, which always leans 


will overlook againſt incumbring eſtates twice over, will overlook little circum- 
little circum- 


Aances of ſtances of time as to the payment of the two ſums to children, if it 


time as to the appears to be a double portion, and a double * for younger 


yment of 
— two ſums children. 


to children, 
2 But that has never been the rule with regard to debts, where the 
DS funds for payment are e by different perſons. 


the father, 
12 
los he given, The intereſt of the two thouſand pounds was part of the proviſion 


purpoſes, and livelihold of the mother, and a debt upon the eſtate of Godfr 
q the father in the hands of his ſon. rey 


Now ſhe miche have lived till within a day of the time, which 
was to be the commencement of the payment of the intereſt of the 
ten thouſand pounds to her, and yet not have been intitled to it, and 
therefore could not be a ſatisfaction. 


For there is no caſe to make a legacy a ſatisfaction of a debt, 
where the legacy is not due at the time of the teſtator's death, but 
is made contingent, and to take place at a future day. | 


I ſent for a caſe from the regiſter, which I N lie his in 
ſubſtance, though it does not run quatuor pedibus, and that is the 
caſe of Crompton verſus Sale, Eg. Caf. Abr. 205. before Lord Chan- 
cellor King. | 


I lay no weight upon there not being aſſets here, beczuſs it is 
owing to an accident there are not; and therefore this caſe in the 
reaſoning of it comes very ſtrongly up to the preſent. 


For whether the poſtponing the legacy is a month only, or a lo- 
ger time, it makes no manner of difference. 


! 


Where 
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Where the court decrees a legacy to be a fatisfaAion of a debt, Where a le- 


the court gives intereſt always from the death of the teſtator. . 
| ſatisfaction of 
But in this caſe here is ſomething further ſtill, and that is a bond ® debt, the 


court gives 


given by Joſeph Sewell to Mrs. Godfrey the mother, for the two thou- intereſt al. 
ſand pounds dated the 1675 of February 1729. reciting that Catharine ways from the 
Godfrey, in purſuance of the power given her by her huſband, does — 
empower the ſurviving executor to lend and advance the ſaid prin= 

cipal ſum of two thouſand pounds to oſeph Sewell, he ſecuring to 


her the intereſt of the two thouſand pounds during her life, 


It is true the act of executors cannot alter the right of parties, but 
it ſhews they underſtood it to be no ſatisfaction of the two thou- 
ſand pounds. 


This queſtion would never have been ſtarted, had it not been for 
the deficiency of aſſets. | | 


Another circumſtance is the decree in July 1736. on the will of 
the ſon. | 


There was no imagination that the legacy of the ten thouſand 
nds was intended as a ſatisfaction for the two thouſand pounds, 

or the intereſt of it, for if ſo, it would have been mentioned in the 
decree as to the manner of taking the account, but inſtead of that, 
there is a general direction only to take an account of the debts of 
the ſon, &c. therefore I am of opinion that the two thouſand pounds 
muſt be conſidered as a debt, and the legacy of the intereſt of ten 
thouſand pounds was no ſatisfaction of the intereſt of the two thou- 


ſand pounds, | 


The ſecond queſtion is, as to the preference ; and firſt with re- 
ſpect to the perſonal eſtate. 


All the ſubſequent queſtions are upon the foot of marſhalling aſ- 
ſets; but I ſhall lay theſe out of the caſe, for I am of opinion this 
legacy of ten thouſand pounds is not intitled to any preference. 


For where legacies are given to perſons of the ſame degree of re- The coor 
lationſhip, the court will not ſtrain to prefer one legatee to another, |; — one 


but will let the general rule of equality take place, unleſs there is legatee to 


ſomething inſuperable in the will, that does not juſtify the court in . 


doing it. a deficiency 
| of aſſets will 


By the ſon's will, the real and perſonal eſtate is charged to the rag — 


payment of this ten thouſand pounds to his ſiſter Sewell's chil- liy take place. 
ren. 


As 


100 


Appoioting a As to the point of time I lay it out of the cafe, for there never was 


legacy to be 
A ot a if 


ferent time 
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a rule in this court that appointing a legacy to be paid at a different 
time, will give a preference to that legatee, but where there is a de- 


will not give ficiency of aſſets, all the legatees muſt abate in proportion. 


a preference. 


The teſtator's charging his per ſonal as well as his real eſtate is ſaying 
no more, than what the law ſays; for if it had not been expreſ!] 


charged by the teſtator, the court would have directed it to have 


been firſt applied, and therefore no argument of preference can be 
drawn from thence. 


do hereby charge my eſtate both real and perſonal with the 
payment of ten thouſand pounds, &c. Item, all the reſt and re- 
« fidue which ſhall remain after payment of my debts and legacies, 
I give to the truſtees upon the truſts therein after mentioned. 


It was ſaid this is a prior charge. 


' Suppoſe the teſtator had firſt applied theſe words to the ten thou- 
ſand pounds, then repeated them again to the legacy of 5000/1. Sc. 
what would this have done? Why, all the legacies would have been 


equally a charge on the real and perſonal.eftate, and not one more 
than the other. | 


Therefore I am of opinion, as a man cannot ſpeak all his words 


at once, and as it is no matter how the clauſes are placed in a will, 


it is no more than a general charge of all his legacies upon the real 
and perſonal eſtate. 


At the beginning the teſtator has taken care to charge all his eſtate 
with the payment of his debts. : 


This would have been ſufficient to charge the real eſtate, if the 
perſonal eſtate was deficient. 


There is therefore no ground to ſay that this legacy ſhall have the 
priority of the other. | | 


This is ſuch a conſtruction as a court of equity would incline 
to come into, becauſe it is making an equality between the legatees 
as to the loſs which has happened, who are upon the ſame foot of 
relation to the teſtator. 5 | | 


This is my opinion as to the reſidue, the next queſtion will be as 
to Mr. Chure's client Rivers Dickinſon, to whom the teſtator has 
ſpecifically deviſed a farm of thirty pounds a year. | 


As 
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| As to the caſe he put, that ſuppoſe a man deviſes all his real eſtate 4 man deviſes 
to A. and afterwardsa particular farm to B. this would be an excep- all his real 


l +. © eſtate to 7. 
tion out of the generality to A. I admit it. afterwerds a 


particular 


farm to B. it is an exception out of the generality to A. 


But it is otherwiſe, where there is a charge by a teſtator upon all Where a teſ- 
his eſtates for payment of debts, for there the deviſee muſt take ſub- al i "Be 
ject to that charge; and if the reſidue is not ſufficient to anſwer the for payment 
debts, the eſtate deviſed to Rivers Dickenſon muſt in the next place of 4ebts, the 


deviſee of a 


be applied for that purpoſe. | particular one 
muſt take 


His Lordſhip decreed the defendant to pay the intereſt of the two — chat 
thouſand pounds to the plaintiff. | 


Heath verſus Perry, July , 1744. Caſe 38. 


AIR by his will “ gave one thouſand pounds apiece to five, , ie de 
brothers and fiſters, (but who were no relation to him) to gve brothers 
< be paid to them at their reſpective ages of twenty-one, in caſe — ſiſter (no 

< they ſhould reſpectively attain that age, and not otherwiſe; and if — prutch 
« any of them ſhould happen to die before they attain their re- to be paid to 


<« ſpective ages of twenty-one, that then and in ſuch caſe the le- them ar 21. if 


« gacy or legacies of one thouſand pounds ſo given to them reſpec- tha 2 
ce tively, ſhall be utterly void and of no effect. | not otherwiſe 


and if any die 
before, the legacy or legacies to be utterly void. The legatees brought a bill for intereſt on their legacies; 
being not entitled to the payment of their legacies immediately, they ſhall not have intereſt in the mean time, 
nor the principal particularly ſecured to them till they ſhall arrive at their ages of twenty-one. 


Then comes this clauſe. 


* And I do hereby give my executors full power and liberty, du- 
ring the reſpective minorities of the five legatees, until they ſhall 
attain their ages of twenty-one, or the legacies otherwiſe become 
void, to lay the money out in mortgages or other ſecurities for 
the purpoſes and on the truſts of this my will, and to call it in 
when they pleaſe, and my executors not to be ſubject to any 
* loſs that may happen; and makes Baily Heath his refiduary le- 
* gate. 


<c 
<c 
(c 
(c 


<c 


| The bill was brought by the legatees for intereſt upon their le- 
gacies. 288 


* 


Mr. Talbot for the plaintiffs cited Nicholls verſus Oſborne, 2 P. 
WW ms. 419. and Taylor verſus Johnſon, 2 P. Wrms. 504. 
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'Lokd CHANCELLOR, 


Caſes of this kind, how far a legatee, who is not entitled to the p 
ment of. his legacy immediately, . ſhall have intereſt in the mean time, & 
pend upon particular circumſtances. 


Some upon relationſhip, ſome upon the neceſſities of legatees, and 
moſt of them -upon the particular penning of wills; and there is 
hardly one caſe which can be cited that is a precedent for another. 


* 1 * Some things are certain in theſe caſes; for if a legacy is given 


generally at generally at marriage, or at twenty-one, then the veſting and time 


marriage, or of payment are the ſame, and ſhall not veſt till marriage, or twenty- 
at twenty- | 


one, the veſt. Olle. 
ing aud time of payment are the ſame, 


Where = le- To go one ſtep further, where a legacy is actually veſted, as if 
prey is aftual- given to A. payable at twenty-one, yet it ſhall not carry intereſt, un- 
y-v 


il given to . leſs ſomething is ſaid in the will, that ſhews the teſtator's intention 


payable at to give intereſt in the mean time. 
twenty-one, 


yet it ſhall not carry intereſt, 
In the caſe of But all theſe caſes are ſubject to this exception, if it is in the caſe 
men Porn a child; for then let a teſtator give it how he will, either at 


legacy how twenty-one or at marriage, or Payable at twenty-one, or payable at 


he will, either marriage, and the child has no other proviſion, the court will give 
at 21. or . 


marricge, or ! tereſt by way of maintenance, for they will not preſume the father 


payable at 21. ĩnoſficious, or {0 unnatural, as to leave a child deſtitute. | 
or marriage, 


ild | | | 

— - = J have a note of the caſe of Onſſot verſus Smith, and by that it 
Proviſion, the appears to have been heard before Lord Cœuper the 5th of July, 
— 3 8 Ann. there the legacy was given at twenty-one, and yet he di- 
way of main- rected the money to be laid up the mean time till it was ſeen whe- 
tenance. ther the legatee would arrive at twenty-one, and in a new cauſe be- 
tween On/low verſus Draper the 27th of June, 9 Ann. it was held 

to be no veſted legacy. 


However, this direction may ſhew Lord Cowper's inclinations, yet 
it is not an abſolute determination, and therefore is no precedent. 


As to the caſe of Bourne verſus 7 ynt (on which a ftrefs was laid 
in Acherly verſus Vernon,) 2 Ventr. 346. 


That was a portion to a daughter, and an only one, and alſo a 
a veſted one, payable at a future day; a ſtrong circumſtance there, 
for maintenance was allotted to her during her minority cut of the 


very intereſt of the principal ſum of three thouſand pounds. 
But 


F 
> 
e. 
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But though this was determined by a very great man, T-own I 
ſhould have had ſome doubt. 


The truſtees had paid over the ſurplus for ſome time to Mrs. 
Bourne, but ſtopping their hands the plaintiff brought her bill, and 


the cauſe was heard before Lord Keeper Pinch, when he firſt had 


the ſeals, on the 28h of June, 31 Cha. 2. 
Conſider the objection there, the 80 J. per ann. was actually gi- 


ven to the mother for her maintenance, though indeed, as it was 


the caſe of a daughter, if the teſtator had not provided a mainte- 


nance, ſhe ſhould have had the intereſt for that purpoſe. 


But the court laid hold of this ſingle circumſtance, that the 3000/7. 


was not directed to be laid out in land for the benefit of the reſi- 


duary deviſee, and that nothing was given to him but what was 


ordered to be inveſted in land: It was a diſinherited daughter, and 
therefore the court was willing to ſtrain in her favour. 


The caſe of Phillips verſus Carey was clearly a veſted legacy, and Whether a 


only the time of payment was poſtponed ; it was a ſum of 1000 J. ole or pat 


. of a debt due 
and part of it out of a ſpecific debt due to the teſtator, therefore to the eftate 


this was a ſpecific legacy; and whether the whole or part of a debt is given as 4 


due to the eſtate is given as a legacy, it is equally ſpecific, and there- _— 


po ** . : equally ſpeci- 
fore a diſtinct tree and diſtin fruit; but where it is only given out fic, and con- 


of the great tree of the eſtate, there is no ground to ſever a branch —_ 
from it in favour-of a general legatee. and diſtinet 
fruit; but if 


The next is Acherley verſus Vernon, 1 P. Wms. 783. given out of 


the great tree 
of the eſtate, 


By the will that was not a veſted legacy, but made ſo by the no ground to 
colicil ſever a branch 
— from i in fa- 
; vour ot a 

The queſtion was, whether Miſs Acherlzy was entitled to the in- Seetal lega- 
tereſt of the 6000 J. before twenty-one. ; 


Lord Macclesfield gave it as his opinion ſhe was. 


Beſides, Mr. Vernon put himſelf in the place of a parent, for ſhe 
was the daughter of his only ſiſter and heir at law, and he calls it 
a portion, therefore there were ſtrong circumſtances to make it a 
veſted legacy ; but the governing circumftance was this, that the 
teſtator had directed the reſidue to be laid out in land after the debts 
and legacies were paid; and Lord Macclesfield was of opinion, till 
debts and legacies were paid, nothing was to be laid out in land. 


The queſtion is, whether any of theſe caſes govern the preſent, 


and I am of opinion they do not, theretore the will muſt be taken 
anto conſideration, | 
2 The 
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The legatees are mere ſtrangers to the teſtator, and therefore it 
is plain he intended they ſhould be contingent, and to wait the 


event of their attaining twenty-one. 


If the teſtator had ſtopped after the words, in caſe they ſhould at- 
tain their age of twenty-one and not otherwiſe, I ſhould have 
thought it had not been merely a poſtponing by reaſon of their no- 
nage, and for the legatees conveniency, but that he intended they 
ſhould not veſt till twenty-one; but he goes on, and in caſe any of 
them ſhould happen to die before they attain their reſpectiye ages 
of twenty-one, that then and in ſuch caſe the legacies ſo given to 
he m reſpectively ſhall be utterly void and of no effect. | 


The legacies are merely contingent, and directed to ſink and 
merge; this plainly ſhews nothing was to be taken out for their be- 
nefit, but that it ſhould remain where it was, at home, as part of the 


old eſtate. 


There could be no doubt, unleſs for the following clauſe, which 
is what the plaintiff chiefly depends upon. ; 


« ] do hereby give my executors full power and liberty during 
te the reſpective minorities of the five legatees, &c. (ſee the clauſe.) 


It has been inſiſted for the plaintiff, that this clauſe brings it to the 
caſe of Acherly verſus Vernon, and Bourne verſus Tynt; and that 
though they ſhould not be intitled to the intereſt now, yet it ſhall 
accumulate in the mean time, till they arrive at their ages of twenty- 


One. 


If there had been a particular direction for the benefit of the le- 
gatees by name, there might have been ſome weight in it. | 


I lay no ſtreſs upon its being a power, for I do not take this to 
be a direction to lay it out for the benefit of the particular legatees, 


but equally for the benefit of the reſiduary legatees. 
For the purpoſes and upon the truſts, &c. 


What is the meaning of this ? Why, to anſwer all the proviſions 
of the will, as well for the reſiduary as the other legatees. 


Therefore there was no obligation upon the executors to ſever a 
articular ſum of money to anſwer the legacies for the plaintiff,” and 


other particular legatees, 


But it is ſtronger ſtill, for he directs the executors either to call 


in, or to continue the ſecurities they ſhould find ſtanding out at his 
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death, which empowers them to do it without any regard either 
to the intereſt of reſiduary legatee, or the particular legatees. 


There is another thing, which ſhews that the teſtator knew he 


had given them as contingent legacies, for he expreſsly calls them 
contingent in this clauſe, 


Therefore, I am of opinion, that the reſiduary legatee is intitled 
to the intereſt in the mean time; nor are the plaintiffs intitled to 
have the principal particularly ſecured to them, till they ſhall arrive 
at their ages of twenty-one, but to be laid out for the benefit of all 
the legatees. 


Swanton verſus Raven, July 10, 1744. Caſe 39. 


A and wife join in a fine of the wife's lands to a purcha- A fine by 
X fer, and afterwards the huſband alone declares the uſes of it buen and 
lands to a pur- 
chaſer, but 
the uſes de- 
clared by the 
buſband only, 
no other deed 
being ſhewn 
WEE declaring dif- 
As no other deed is ſhewn that declares different uſes, and the ferent vſes, 


uſes declared do not vary from what the wife intended, it ſhall 2 — 


bind her notwithſtanding; and therefore the bill which ſhe has „arying from 
brought after an acquieſcence of fifteen years ſince her huſband's what the wife 
death, for poſſeſſion, on "ſuggeſtion that ſhe is not bound by the nrg; fe, 
fine, as ſhe did not join in the articles with the huſband, in the de- notwithſtand- 


claration of the uſes, muſt be diſmiſſed. "5, 


by articles, 


The queſtion is, Whether it ſhall bind the wife ? 


Lok CHANCELLOR, 


Lacon verſus Briggs, July 11, 1744. Caſe 40. 


HE bill was brought to be let in as a creditor on Lord Brad- 
ford's eſtate, under a direction in a former cauſe. 


The plaintiff, adminiſtrator de bonis non to his father, who was An executor 


ſteward or attorney to Henry Earl of Bradford, from the year 1710 of à houſe 
to 1717, inſiſts that his father had ſeveral large ſums of money due ©2992, 


to him, but knowing Lord Bradford's averſion to buſineſs, did not ford, after an 


care to preſs him to ſettle accounts, eſpecially as Lord Bradford, who acduieſcence 
of 17 years, 


was lord lieutenant of the county of Salop, had promiſed to make {cs up a de- 
him clerk of the peace, mand for a 
large ſum due 
for buſineſs done by his teſtator, to which the repreſentative of Lord Bradford inſiſted on the ſtatute of limita- 
tions. Sati faction to be preſumed from the length of time, for it is not to be imagined, if any thing was really 
due to the plaintiff, that he would have been quiet under it. f 
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The defendant Sir Hugh Briggs, executor of Lord Bradford, in- 
ſiſts upon the ſtatute of limitations. | 


Mr. Attorney General, council for the plaintiff, argued, that 
ſuppoſing the ſtatute of limitations is run, yet, that my Lord Brad- 


ford's will creating a truſt of his real eſtate for the payment of his 


debts, has taken it out of the ſtatute ; for notwithſtanding the plain. 
tiff may be barred at law, yet in equity it is a debt in conſcience, 


and the will is in the nature of a new aſſumpſit. 


Lord Hardwicke put it upon the defendant's council, to ſhew how 
this caſe differs from thoſe where a truſt for payment of debts has 
revived the debt. 


Mr. Solicitor General, for the truſtees, ſaid, that it muſt be a 
certain clear debt, and not depending on an account, which a court 
of equity will admit to be a debt, on ſuch a truſt eſtate, and to be 
taken out by it from the ſtatute' of limitations. 


From the death of Lacon to the death of Lord Bradford is no 
leſs than ſeventeen years. 


For Lacon died in 1717, and Lord Bradford in 1734, and there 
1s no proof of any application for the pretended debt; but they have 
acquieſced all this time. 


Another objection, he inſiſted, muſt be the expenſiveneſs of ta- 
King an account of ſuch length; and that the ſtaleneſs and impro- 
bability of the demand, would make the court very unwilling to 
direct ſuch an account. | 


M y Lord Bradford's executors cannot, after ſuch length of time, 
check Lacon's accounts. 


It is not poflible to imagine, that the plaintiff would have lain by 
fo many years, if there had been any thing really due, and therefore 
this alone is a ſtrong argument for the defendants. | 


Mr. Brown, in reply for the plaintiff, ſaid, none of the truſtees 
have pretended that they have found a ſtated account among my 
Lord Bradford's papers, which is a preſumption that there is no ſuch 
account, for if they had diſcovered any ſuch, they would not have 
reſted altogether on the ſtatute of limitations, 


Lokd CHANCELLOR. 


An account is demanded at ſecond hand by the repreſentative of 
a houſe ſteward, and it has been inſiſted, that there is an open one 


between him and his lord. 
I am 
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I am of opinion, that if I ſhould decree an account to be taken 
in this caſe, I ſhould make one of the worſt precedents that a court, 
of equity can make, for diſturbing the peace of families, 


It is a demand clearly barred by the ſtatute of limitations, both in 
law and equity. 


The defendant, in his anſwer, admits, that Mr. Dovey might 
tell him, who was the executor of Lacon, after the death of the Earl 
of Bradford, that there was ſuch an account depending, and money 
due to Lacon. 


But then Sir Hugh Briggs very cautiouſly confines his belief of the 
debt, to the information of Dovey, and at the ſame time inſiſts on 
the ſtatute, | 


Now there muſt be a direct admiſſion of a debt, fo take it out To take a 
of the ſlatute of limitations ; though there have been ſeveral caſes at — 
law where this has not been held ſufficient, unleſs it is likewiſe at- limitations, 


a : here mult 
tended with an expreſs promiſe to pay; but that may be rather too e mult be 


a dirett ad- 
hard. N 
and ie ſeveral 
What the executor ſays here, is only his perſonal belief, and _ it has 
i F i RW. . en held 
notwithſtanding, he inſiſts on the ſtatute of limitations in behalf of there mutt be 
his teſtator . | an expreſs pro- 
miſe to pay. 


For if a man ſays, that a creditor told him there was ſomething 
due, he may give credit to it from the opinion he has of his vera- 
city; and yet if he inſiſts on the ſtatute, that will, notwithſtanding, 
be a bar to the demand. 


The ſecond queſtion, is on the truſt created on the real eſtate of 
the Earl of Bradford. 


It is very true, where there is a truſt of a real eſtate for pay- A truſt for 
ment of debts, it has been held, 76 revive debts which have been 090d. 


barred by the flatute of limitations, and that they are entitled to be held to revive 


; . ſuch as have 
paid as well as the other creditors. have knead 


by the ſtatute 


But I have often wondered how this rule at firſt prevailed, and of limitations, 


Judges have always grumbled at it, though it is now eſtabliſhed in _— 


equity. Vide Lord Strafford's caſe, in the Houſe of Lords, February 7, edjin equity, 
1727, | Judges have 


always mur- 
merred at it. 


It has been truly ſaid, that where real eſtate has been affected Dr es wen 


ſuch ſtale debts, it is in a plain and clear caſe, and not to be charged 2 bes! been 
; affected by 


ſuch ſtale debts, it is in a plain caſe, and not where it depends on an account to be taken. 
| in 8 


— — — — — ——— V —— 
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Caſe 41. 


The juriſdic- 
tion of this 
court over 
charities does 
not extend to 
ſuch, where 
local viſitors 
are appointed, 
for then he 
and his heirs 
have a right, 


C A S E s Argued and Determined 


in ſo looſe a manner as this is, with a debt that muſt depend pon 
an account to be taken. 


There is no evidence of any demand, or ſettling accounts in 
the life-time of the ſteward, nor of any demand or requeſt to ſettle 
the account, from the death of the fteward to Lord Bradford's 
death, which is ſeventeen years. 


It is not probable any thing could be due to Mr. Lacen ; all that 
is pretended is, that Dovey, his executor, had the admiffion of one 
of the truſtees, that it was a juſt debt. 


The court, in ſuch a caſe as this, ought to preſume ſatisfaction 
from length of time, becauſe it cannot be imagined, if any thing 


was really due to Lacon, that he would have been quiet un- 
der it. 


The court would lay the party under ſuch difficulties in taking 
this account, that it would be unequitable to direct it upon no other 
grounds, but from the latitude and extenfive conſtruction which 


courts of equity have put upon truſts on lands for payment of 
debts, 


Beſides, as Lacon was a domeſtick ſteward, there muſt have been 
ſeveral large ſums of money received and paid, without any writing 
or vouchers between Lord Bradford and Lacon. 


Therefore it is impoſſible to direct an account, without injuſtice 
being done to the defendants in taking the account. 

Upon all the circumſtances then, and after ſuch great length of 
time, I am of opinion, that this bill ought to be diſmiſſed; and it 
has been truly ſaid, that it will be charity to the parties not to direct 


ſuch an account; but in conſideration of Sir Hugh Briggs's admiſ- 


ſion, that on the information of Dævey, he did believe there 
might be a balance to Lacon, I will diſmiſs the bill without coſts. 


The Attorney General verſus Price, July 13, 1744. 
A information has been brought relating to the ſchool of 
Barkbamjiead, a charity founded the ſecond and third years of 
Edward the ſixth, by act of parliament. 


LoRD CHANCELLOR, 


Though this court has a general juriſdiction over charities, by 
iſſuing a commiſſion, and likewiſe can give directions for the ma- 
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in the Time of Lord Chancellor HARD wICEE. 109 
nagement of a charity; yet this does not extend to charity-ſchools, 
where local viſitors are appointed. 


If there is a private viſitor, then he and his heirs have a right. 


If there is a publick endowment by the crown, then a commilſ- 
ſion may iſſue from this court to inſpect the charity, and the appli- 
cation of the money. 


But if by letters patent, or an act of parliament, a local viſitor is 
appointed, this court cannot inter poſe. | 


The warden of All Souls is the viſitor here ; but the misfortune of Local viſitors 
this caſe has been, the reward is ſo ſmall to the viſitor, only thir- rs 
teen ſhillings and four-pence, that he has never thought it worth years to three 
while to exerciſe his viſitatorial authority; I may poſſibly give the yes, yet, if 
viſitor an augmentation hereafter : Local viſitors do not viſit but from — , "0a 
three years to three years, yet they may, if they pleaſe, hear com- complaints 
plaints within that time. | | _ ; 
This is a ſchool of a very noble foundation, and ought to be ta- 


ken care of: But I do not ſee any evidence of improper behaviour 
in the ſchool-maſter and uſher. 


All that is proved, is a decreaſe of ſcholars, but that declenſion 
does not neceſſarily ariſe from the miſbehaviour of the ſchool- 


maſter or uſher; for this may depend upon a ſuperior or inferior 
ability in them. 


There is evidence, beſides, that there is another ſchool for teach- 
ing Engliſb and arithmetick, which has been a diminution of this 


ſchool in reſpect to number, parents chuſing rather to ſend their 
children there. 


I think them very much in the right of it; for ſending chil- To ſend chil- 


FE | | F : 2 dren of a lower 
en of the lower ſort of people to a Latin ſchool, gives them SS . 


wrong turn, and takes off their inclination to huſbandry and trade, , (hoo), 


which is more ſuitable to their degree in the world. gives them a 
| wrong turn, as 


| 3 8 F — » WT 
Therefore, as to this part, the information muſt be diſmiſſed cheir inclina- 


with cofts. —＋ _-_ 
ndry an 
trade. 


Next, As to the account. 


The poer are intitled to the ſurplus, after the maſter and uſher's 
ſtipends are paid, and repairs. There are twelve leaſes expired, and 
if not let, I muſt preſume that the maſter and uſher of the ſchool 
have received the rents ever fince, who are made a corporation for 
that purpoſe, 

Ff 


Vor. III. However 
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However, I can direct the maſter to inquire what repairs arg 


neceſſary, and to make the maſter and uſher all juſt alowances, 


As to letting the leaſes for the future, one conſideration is; We- 


ther I ſhall let for the improved rent, or direct fines to be taken; 
and I ſhall have a regard to the poor ; and, to prevent the rich from 
taking it to themſelves, I will order the ſurplus ſhall be paid to ſuch 
Poor as are not maintained by the pariſh, 

I will leave it to the maſter, to inquire, whether letting on im- 
proved rent, or leaſing upon fines, be for the benefit of the charity, 
ſince a great deal depends upon the cuſtom of the country. | 


The leaſes I direct to be let to the beſt bidder ; and whether upon 
fines, or the improved rack-rent, proper covenants to be inſerted 
for the tenants to keep the houſes in repair, and to pay all the 
charges of ſuch. repairs. 


I will reſerve the conſideration, whether the court is empowered 
to augment the ſtipends of the maſter and uſher, and in what pro- 
portion, till the cauſe. comes back again after the report, 


[Caſe 42. Jones verſus Jones, July 16, 1744. 


A bill charges H E bill was brought to ſet aſide a leaſe for forgery, and 
forgery in a 1 charges no other fact againſt the defendant, but by way of 
leaſe, and ET | , 

prays to be inducement only, that there were fraudulent circumſtances attend- 
relieved a- ing this caſe; but the plaintiff does not by the bill make it a clear 
| — and diſtinct charge from the forgery; and beſides, prays to be re- 
of induce. lieved only as to the forgery. | f 

ment only, | | | 
mentions there were fraudulent circumſtances attending this caſe, without making it a diſtin charge from 
the forgery, or bringing the truſtees who were parties to the leaſe, and to whom the fraud is imputed before 
the court, and for want of this the defendant's council objected to the plaintiff's going on with the cauſe. 
Lord Hardwicke ſaid, as there had been already a. decretal order, and an iſſue to try, the forgery, and brought 
on now upon the equity reſerved ; the only method to afſift this caſe was, to let the cauſe fland over, and to allow 
the plaintiff, on paying the cofts of the day, to bring a ſupplemental bill, in awhich he may charge the fraud, 
and male the truſtees parties. | 


It was objected by the defendant's council, that the plaintiff can- 
not go on upon this part of the caſe, becauſe they have not put it pro- 
perly in iſſue, ſo that the defendant has had no opportunity of ap- 
plying his defence, or giving any anſwer to the pretended fraud 
and impoſition; and beſides, if there is any fraud inſiſted to be in 
the truſtees, who were parties to the leaſe, and who have been 
guilty of a breach of truft in not carrying the truſts into execution, 
the: plaintiff ought to have made them parties to the ſuit. 
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Lord CHANCELLOR, 


This cauſe has been brought on very oddly ; and the objection 3" — 
for want of parties comes very late; for the rule is, that it ought parties, muſtbe 


to be upon opening the proccedings, and before the merits are _ 
diſcloſed. hard gone rr 


fore the me- 
But it is frequently known, that after a cauſe is gone into, and = 2 dil. 
even thoroughly heard, yet the court is compelled to let it ſtand © 
over, for want of parties. 


Therefore the objection, though it is not taken in time, muſt Sir 74 
have its weight, becauſe, otherwiſe, the court cannot on the one 7055 din for 
hand, do juſtice to the defendant, and on the other, I ſhould be want of par- 


obliged to diſmiſs the bill, which is never done now, though — 2 
was attempted by Sir Foſeph Jekyll formerly, but reverſed on an ap- Chancellor 
peal to Lord Chancellor King; and ſince that time, cauſes are or- King reverſed 


dered only to ſtand over on paying the coſts of the day, that the df oder“ 


ys 4 g I, and ever ſince, 
plaintiff may have an opportunity of making proper parties. cauſes are di- 
rected to 4 


In this caſe, after there has been one hearing already, and an —4 N | 


iſſue directed to try the forgery, and the cauſe brought on upon the ing the coſts 
equity reſerved, the objection is now made for want of parties, and © the day, 
not before. tiff — 

| "an opportuni= 
As here has been then a decretal order, and there cannot be 'Y of making 
a new examination in the cauſe, as it is cloſed, and publication paſt, OFF 
all that I can do to aſſiſt this caſe, is, by giving the plaintiff leave | 
to bring a ſupplemental bill, and make a diſtinct charge of the fraud, 
and the truſtees parties, 
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If the bill, which is now at hearing, had been properly framed, Had the bit 
that is, if it had ſtated both the points of relief plainly, and clearly, ins _ 
firſt, the forgery ; and then, if the leaſe was not forged, yet that it lief diſtinctiy, 


was fraudulent.; there, though the plaintiff had not prevailed to ſet 8 


aſide the deed for forgery, he might have proceeded on the point the cauſe 

of the fraud. : came on upon 
; the equity re- 

ſerved, have 


I remember a caſe before Lord Macclesfield, who directed an proceeded on 
iſſue on the forgery, and the deed being found not to be forged, my *b* charge of 


e . fraud, tho 
Lord Macclesfield permitted the plaintiff, when it came on upon he has ae 


the equity reſerved, to proceed on the fraud, becauſe the charges in in ſetting aſide 


W * the deed for 
he bill were diſtinct. forgery. 


r 


- 7 AF | 
e n 2 


But here there is no other fact charged but the forgery, and I 
muſt not ſurprize the defendant, who had no notice of the leaſe, 
being impeached for fraud, and therefore is not prepared with any 
defence as to the fraud. : 

_ At 


D TEASE > he I PROT 
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It has been objected, there is no receipt given on the back of the 
leaſe, for the conſideration of three hundred and fifty pounds. 


But it is not very uſual to give receipts for fines on the back of 
a leaſe. | 


Now, it is inſiſted by the defendants council, the truſtees ought 
to be made parties, that if the plaintiff prevail, the defendant may 
have relief over againſt them who have been guilty of a breach of 


truſt, if they have not applied the 3 50. towards the execution 
of the truſt, 


There is another point on the general head, which intitles the 
defendant to have the truſtees before the court, and that is, if the 
defendant ſhould appear to have paid the truſtees the three hundred 
and fifty pounds, as he inſiſts he did, and it is no anfwer, to ſay, 
that the defendant ought to have brought a croſs bill. 


For when a perſon brings a bill to ſet aſide a deed for forgery, 
fraud, and impoſition, it is his buſineſs to have all proper parties 
before the court, and the defendants are not obliged to bring a 
croſs bill. | 


As this bill is framed, the defendant was excuſable for not ma- 
king his objection, for want of parties, ſooner, and therefore I ſhall 
direct the cauſe to ſtand over, and the plaintiff to pay the coſts of 
the day, and thereupon leave him at liberty to bring a ſupplemental 
bill, and to make the truſtees, or the repreſentatives of them, par- 


ties, who joined in the leaſe of the firſt of September 1716. and his 
Lordfhip directed accordingly, | 


Caſe 43. The Attorney General verſus Milner, July 18, 1744. 
| | at the Rolls. 1 55 


As the uber 4 N N Smith by her will, amongſt other legacies, © gives to 
bald _— © three truſtees eight thouſand pounds upon truſt, that they 
was to be paid © ſhould diſpoſe thereof in the purchaſe of lands of inheritance in 


2 of a 1 ce fee- ſimple, to be ſettled to the uſe of her grandſon Thomas Milner, 
eltate, an bee 


* 4c: before and the heirs of his body; and for default of ſuch iſſue, directed 
the contin- the truſtees to convey the ſame to the Drapers Company, upon 
pency hap- © truſt that they ſhould, within three months after the eſtate ſhould 
Pri he was be conveyed to them, by mortgage, or ſale of ſome part thereof, 
to take, this *©* raiſe, and pay to Edward Lynch, her nephew, two thouſand 


1 pounds, which ſhe bequeathed to him, in caſe of the death of 


rule, and her grandſon without iſſue; and that they ſhould diſpoſe of fo 
ought to fink * much of the rents of ſuch eſtate, after payment of the two 


in avour of v thouſand pounds, as ſhould be neceſſary for purchaſing a convenient 


law, | 40 piece | 
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piece of ground for a charity, and till the purchaſe could be made 
the intereſt of the money was to go as the profits of the land: and 
by her codicil taking notice ſhe had given fix thouſand pounds to 
the charity, ſhe thereby gives only five thouſand pounds. 


Edward Lynch died the 2gth of April 173 8. and one Hill was 
adminiſtrator to him. 


Thomas Milner the grandſon died in May 1742. under the age of 
twenty- one, and without iſſue. 


The queſtion was, whether this legacy of two thouſand pounds 
was lapſed, as Edward Lynch died before the contingency happened, 
or whether it is tranſmiſſible to his repreſentative. 


It was infiſted on for the repreſentative of Lynch, that though 
the fund out of which this legacy is payable is to be conſidered as 
land, and the legacy a charge upon it, yet with regard to the lega- 
tee it muſt be looked upon as a ſum of money: upon the falling out 
of the contingency that it veſted, and was conſequently tranſmiſſible, 
and for that purpoſe the following caſes were cited, Eames verſus 
Hancoch, the 19th of February 1742. before Lord Hardwicke, * * See before, 
Pinbury verſus Elkin, 1 P. Wms. 563. King verſus Withers, Trin. 1 * 
term 173 5. Caſ. in Lord Talbot's Time 117. Buckley verſus Stan- 


lake at the Rolls the 6th of December 1715. 2 Ventr. 347. 


For the heir at law and adminiſtrator of Milner the grandſon, it 
was infiſted that the. queſtion depends upon the nature of the deviſe 
itſelf, and the rule of the court falling in with the diſpoſition. that 
is made; For this is a pecuniary legacy to be raiſed and paid out of 
land, and the conſtant rule is, that if the legatee does not ſurvive the 
time of payment, it cannot be raiſed for his repreſentative : This it 
was ſaid was undeniably the cafe with regard to portions ; and there 
is no difference where the legacy is given to a child or a ſtranger. 
In ſupport of which was cited Hall verſus Terry, 8 November 1738. 
Van and Clarke, 21 July 1730. both before Lord Hardwicke ; for 


the 1ſt vide 1 Tra. Atkyns 502, and for the laſt vide 1 Tra, Atkyns 
510. 


Maſter of the Rolls ¶ Forteſcue.) He ſtated the words of the will, 
and then ſaid the only queſtion upon it was between the repreſen- 
tative of Edward Lynch, and the heir at law, whether this two thou- 


ſand pounds ſhall fink into the real eſtate or go to the repreſentative 
of Lynch. : 


The former decree does not determine this queſtion, but declares 
the deviſe over to Lynch is not upon too remote a contingency ; but 
his death happening in the life-time of Thomas Milner the grandſon, 


and before the contingency fell out, brings on the preſent point. 
Vor, III, — 6 g F 2 It 


is deviſed to 
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It muſt! be firſt conſidered, whether this two thouſand pounds 
ought to be looked upon as given out of a real eſtate. 


Money 6&- © The expreſs deviſe is, that eight thouſand pounds ſhall be laid 


Jaid out in Out in land, and veſted in truſtees for the ſeveral uſes mentioned 
—_ con in the will: The intent of the teſtatrix was, that it ſhould be ſet- 
— ug ce tled as land: And it is the conſtant rule of the court that when 
intereſt goes money is directed to be laid out in land, it ſhall be conſidered as 
as the Frofite land, and the intereſt is directed to go as the profits of the land 
would after a : 

purchaſe. Would till a purchaſe made. | „ AM 


| nn be 2 42 8 4 * | . , 
— yo ” It is ſaid, though this ſhould be looked upon as land, with re- 


money in re- gard to the heir at law, yet as to the legatee it ſhould be confider- 


ſpect to the ed as money; but I think that cannot be in this caſe, becauſe 
* the teſtatrix directs it ſhall be raiſed by mortgage or ſale, which 
directs it halt ſhews it muſt be out of land: And the determination muſt be the 


be raiſed by ſame with reſpect to the legatee as to the heir at law: The heir at 


mortgage or 


Jale, which law Will indeed have the advantage of it, as I am of opinion it muſt 


ſhews it muſt be conſidered as if to be raiſed out of land. 
be out of 


. The ſecond queſtion is, whether this is ſuch a legacy as ought to 


£0 to the repreſentative of Edward Lynch, or fink in the real eſtate 
tor the benefit of the heir at law ? | 


It is inſiſted by Mr. Hill's council, that this is a veſted legacy in 
Lynch, and that though he died before Thomas Milner, it ought to 
go to his repreſentative ; the words of the will ate, that the Drapers 
Company ſhall raiſe by mortgage or ſale if Thomas Milner die without 


iſfue, Gc. 


| Where a de. The conſtant rule of conſtruction is, that if a legacy is given to 


viſe is annex-the legatee to be paid at a diſtant time, as it depends upon the pay- 
4 5 3 ment, and not the legacy, it ſhall veſt; but if the deviſe is not an- 


perſon dies nexed to the time but the legacy, in that caſe if he dies before that 


before the time is come, it is a lapſed legacy. 
time comes, 


it is lapſed ; but if given to a legatee, and to be paid at a future time, there, as it depends on the payment, 
and not the legaey, it ſhall veſt immediately, | | | 28 


As the eſtate 


As to this, it is plainly not given till after the death of Thomas Mil- 


the Devens without iſſue, becauſe the eſtate was given to the Drapers Com- 
Company 


only in caſe of : . 2 3 
ny 10. of ne xed to the legacy, and not given in general to be paid upon that 


J. M. without CONtingency : And I am not clear whether that would be ſuch a 


iſe, and the veſted legacy as would go to the repreſentative, 
legacy to E.L. | | 


upon the ſame event, the time ſeems to be annexed to the legacy, and not given in general to be paid upon 
chat contingency, | 


I | But 


5 - 
* o * * . oy 
wa x a TD r re Ee IHE £7 * 4 4 I 
* * 2 3 ; 8. 2 1. * 0 Sf "SE p 
DIY C24 - \ * _—_— 
of, 258 * n 


pany upon bis death without iſſue, ſo that the time ſeems to be an- 


24 1% «+ * - 2 
ii FE 3 P - 28 — 
* FIN 7 EY Fa — 722 


9 Po. * 
. 


2 pw Af 


LEST 


L 

wo 

w | 
4 
* 

4 

7 

* 

* 

& 

* 
N 
*; 
* 
* 
* 
1 

55 
» 
— 
” 
5 
hi 7 
f 
* 
1 
” 
2 
; 

0 

f 
1 . 


. ** 3 
7 r 8 
8 * 3 ET ** — . 1 N , 5 
ird , | 
K 2 p < * 3 - 7 Q «% HA * \ In ” 
e Ea EEC 


can take ? 
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But I ſhall conſider it as if it was a legacy given to Now but to 
be paid at a diftant time. 


In that light the queſtion will be, whether, as it is to be paid out 
of a real eſtate, and not out of a perſonal eſtate, the pena 


The general rule is, that if it was to be paid out of a perſonal 
eſtate, it would be a veſted legacy and tranſmiſſible: But as far as it 
is to be paid out of land it will have another conſtruction, and will 
fink into the land for the benefit of the heir at law ; and the rule of 
the eccleſiaſtical law is followed as to it's being veſted, though to 
be paid at a future day, if it is payable out of the perſonal eſtate, 


In Chandos verſus Talbot, 2 P. Wms. 610. Hall verſus Terry, 2 
on a deviſe out of land the legacy was decreed to be void. 


In Yan verſus Clark it was decreed not to be raiſed, though given 
out of a mixed fund, 


Atkins verſus Hiccocks was indeed by way of portion, and to be 
paid upon marriage, and therefore not —_ ſo ſtrong for the preſent 


purpole. 


With regard to childrens portions, the rule of the court has been, 
that where the child dies before it becomes payable, it ſhall ſink in- 
to the land. 


Powlet verſus Pawlet, Yates verſus Fettyplace, are to that pur- 


pole. 


And if the rule i is, that a legacy out of land, given as a portion to H a child. 


a child who dies before the contingency happens, ſhall go to the heir, mw me 


and not to the repreſentative of the child, I think it is much ſtronger out of land, 


where the legacy is given to a ſtranger payable out of land. Es 2 e 
e contm- 
gency hap- 

Several caſes have been cited to ſhew, that the court upon many pens, it goes 

occaſions varied from this general rule. 2222 


fortiori — * 


it is given to 
King and Witbers is che caſe of the greateſt authority, and moſt a firanger. 


relied on. 


But there is a clauſe in that will which ſhews the 3 500 l. additio- 
2 _— was to be paid in all events whenever the contingency 

ſhould happen, and the lands were chargeable with it whenever it 
became payable. 


And there: Lord Chancellor ſaid it was different from all the 


caſes cited with regard to childrens portions; For in thoſe the — 
dic 
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died before it became payable, and before they wanted it; here ſhe 
had both married, and was of age, and his Lordſhip did not contro. 
vert the general rule where the death happens before the portion be- 
comes payable. This was to go in addition of the portion, and 
might advance her in marriage, as the huſband might look upon 
that contingency as part of her fortune. 


Therefore this is different from the prefent caſe, becauſe Edward 
Lynch did not live till the time when it was directed to be paid; 
that was the cafe of a child's portion, Edzeard Lynch is quite a ſtran- 
ger, and the conſideration of marriage is not an ingredient in the 
caſe. | 


Pinbury and Elkin, and the caſe in 2 Ventris, were legacies pay- 
able out of perſonal eſtate, and not out of land, and therefore are no 
authorities. 


Bulkley verſus Stanlofe was a deviſe out of land, a reQtory for lives, 
and it was decreed there the legacy ſhould be paid ; but it differs 
from this, becauſe the wife by will deviſed the ſame eſtate to new 
truſtees to diſpoſe of for the beſt price, and to pay the debts and 
legacies of her huſband not paid before her death: She had the ſole 
right of the rectory, and ſhe gave it upon that particular truſt ; it 
could have no other conſtruction but that, and it muſt be paid to 
the repreſentatives of the legatees, as they were dead before het de- 
viſe, though ſubſequent to that of her huſband's. 


In Eames verſus Hancock there was a clauſe of entry, and it was 
decreed not to be a lapſed legacy, but that it ſhould go to the repre- 
ſentative of El;zabeth : But the giving the power of entry was as 
much as giving a term of years till payment, and was a chattel in- 
tereſt that ſhould go to the executors. 


The preſent caſe does not come within any of the caſes cited to 
diſtinguiſh it out of the general rule; and though it is ſuch a legacy 
as might be veſted in Edward Lynch, and ſuch as would go to his 
repreſentative if it was to be paid out of perſonal eſtate, yet as this 
is to be paid out of a real eſtate, it is within the general rule, and 
ought to fink in favour of the heir at law. 


Uveaale 
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Uvedale verfus Uvedale, July 20, 1744. Caſe 44. 


« AMES Uvellale made his will dated the 22d-of February 1736. WE / his 
„ therein reciting, that he had by leaſe and releaſe conveyed to hi 24 
te truſtees the ſeveral eſtates therein mentioned, in truſt for the to be 1d af- 
* plaintiff the widow as a jointure; he thereby confirms the ſame, e de 
e and wills that ſhe fhould have the rents, c. of the ſaid lands, money ariſing 
e Fe. during her life, according to the deeds, and after ber death therefrom, to 


te pills that the ſame ſhould be ſold, and the money ariſing by ſale — 


ct dale, and five other perſons, ſhare and ſhare alike, and in caſe of eber per. 
* any of their deaths before the fale, their ſhares to go to their i, brought by 


« children, and if no children, to be at their own diſpoſal. the widew for 

A ale; &. U. 
is an infant, and as heir at law to the teſtator had the legal intereſt in the eſtates. Though the uſual practice 
i for the parol to demur till the infant comes of age, yet it being for his intereſl that it ſhould be ſold, and as in 
«this caſe there was a trufl to be performed, and the court can ſee to a proper application of the money, Lord 
Hard wicke decreed a ſale, but declared at the ſame time be did not mean by this direction te break in upon the 
rule of the parol demurring. 


The bill was brought by the widow of the teſtator to have the 
real eſtate of James Uvedale fold, or ſo much thereof as ſhall be 
ſufficient to ſatisfy the plaintiff's demand. — 


The plaintiff had fifteen hundred pounds to her fortune, and be- 
fore marriage James Uvedale the huſband covenanted with truſtees 
that he would pay to them fifteen hundred pounds, to be laid out 
an the purchaſe of lands for her jointure. 


Hein his life-time laid out money to the amount of two thouſand 
eight hundred and fifty-one pounds, in the purchaſe of lands, and 
makes a ſettlement of theſe lands on the plaintiff for her jointure. 


The plaintiff after her huſband's death refuſed to enter on the 
jointured eſtate, but infiſted that the teſtator had made the purchaſe 
for his own convenience, without the conſent of her truſtees, and 
that ſhe was not obliged to accept the lands ſo purchaſed in per- 
formance of the articles, but that they ought to be ſold, and the 
money ariſing thereby, together with ſo much of the teftator's per- 
ſonal eſtate as would be ſufficient for that purpoſe, ſhould be laid 
out in purchaſe of other lands. 


The defendant Robert Uvedale, one of the devifees of the teſtator's 
real eſtate, is an infant, and as heir at law to the teſtator has the 
legal intereſt in the eſtate. 
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It came on before the Chancellor on exceptions, and it was al- 
lowed by all the parties to be for the intereſt of the infant that the 
eſtate ſhould be fold ; but the doubt was, whether according to the 
rule of the court it can be directed, for the practice is for the parol 
#0 ial till the infant comes of age. 


LoRD CHANCELLOR, 


The principal queſtion is, whether the court can decree a ſale, ot 
whether. the parol muſt demur, till the defendant Robert Uveaale the 
infant comes of age. 


Now this is extremely deſirable, if it can be attained, and the 
court will go as far as poſſible to do it: And I am in hopes the 
court may come at it in the caſe before them. 


The will takes the lands to be ſettled, but the ſettlement will not 
alter the caſe ; for though it gives an eſtate for life, it docs not break 
the difcent: For it is not material whether the infant takes an im- 
mediate inheritance, or expectant upon an eſtate for life, for the 


court can decree a ſale of a reverſion, as well as of an eſtate in pol- 
ſeſſion. 


Now, if this had been a deviſe of a remainder or reverſion to tru- 
ſtees to ſell, the difficulty would have been removed, for the court 
then would have ee them to ſell, and given the infant a day 
to ſhew cauſe. 


But this is not the IT for the eſtate is deſcended on him, and 
he has, * the legal eſtate by diſcent, ſubject to the n of 
the tru | 


| The wife renounces the eſtate for life, under the will, which will 
put this out of the caſe ; the words after ber deceaſe were not put 
in to poſtpone the ſale. 


But the queſtion ſtill recurs, whether the eſtate may be ſold 
when it is upon the bill of a ſpecialty creditor.prayed to be ſold. 


The plaintiff's bill is not. merely for the ſatisfaction of a ſpecialty 
debt, but for the performance of a truſt likewiſe. 


But this will not alter the caſe, for till it is as to the infant a de- 
mand for payment of a ſpecialty debt. 


What diſtinguiſhes it' from the common caſe is, that here is a 
ſpecialty creditor, who is entitled to a ſatisfaction out of the real 
eſtate, before the truſt for the ſale can be performed, * 

| And 
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And the ce/luy que truſts likewiſe are entitled to have this eſtate 
fold, and the court is only to take care to have the money ariſing 
from the ſale. properly applied. | 


I go upon this, that it may be remembered 7 do not give this di- 
rection to break in upon the rule of the parol demurring for an in- 
fant,” that as here is a truſt to be performed, I think I may decree a 
ſale; as the application of the money is what the court is principally 
to take care of in this caſe. Ru 


The ſam of three thouſand pounds arifing from the ſale muſt be 
directed to be laid out in the purchaſe of lands, to be ſettled to the 
uſes in the articles. 


Another queſtion is, whether the executor can be allowed his 
coſts of this ſuit. 5 . 


The rule of law is, that wherever an executor is ſued for a debt where a debt 
of a teſtator, the courts of law look upon it as an unjuſt defence, of a teſtator is 
and give coſts de bonis propriis; but in equity it is diſcretionary, . 3 
whether they will make an executor pay coſts or no; and though cutor at law, 
this may be an unfortunate caſe to the executor, yet he muſt con- N 
ſider with himſelf before he applies for the probate, for aſterwards arte bel ts 
he muſt take the event; and this court, though the ſpecialty cre- equity diſcre- 
ditor ſweeps away the whole perſonal eſtate, will not let the execu- g. whe- 


tor reimburſe himſelf his coſts out of the real eſtate of the debtor, 2 
to the prejudice of his heir at law. wha, coſts or not. 


The perſonal eſtate is apprehended to be deficient to ſatisfy the 
ſpecialty debt, but if the perſonal aſſets are more than ſufficient to 
pay this debt, the executor may then have his coſts out of the 


reſidue. 


Stag verſus Punter, Jai 23, 174% Cale 43. 


TPON exceptions to a Maſter's report for not allowing ſixty 
pounds for the teſtator's funeral: 


Loxp CHANCELLOR, 


At law where a perſon dies inſolvent, the rule is, that no more Though at 


8 law, where a 
ſhall be allowed for a funeral than is neceſſary, at firſt only 40 . vg yoo 
then 5 J. and at laſt 10 IJ. A e . 342. | * inſolvent, his 

executor will 
be allowed no more for his funeral than is neceſſary, yet if he is led into a greater expence on this account. 
by ſeeing large legacies left by the will, which induced him to think the eſtate was ſolvent, this court will 


not adhere to the rule laid down at law that he muſt not exceed 10 J. 


; J have often thought it a hard rule, even at law, as an executor 
is obliged to bury his teſtator before he can poſſibly know whether 
his aſſets are ſufficient to pay his debts. E 
| | gut 
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But this court. is not bound down by ſuch ſtrict rules, eſpecially 
.-when a teſtator leaves great ſums in legacies, which is a reaſonable 
ground for an executor to believe the eſtate is ſolvent. 


As this is the caſe here, I am of opinion that ſixty pounds is not 
too · much for the funeral expence, eſpecially as the teſtator had di- 
rected his corps ſhould be buried at a church thirty miles from the 
place of his death; and beſides there is ſtill another eſtate to be ſold, 
ſo that itis not clear that there will be any deficiency ; and on theſe 
circumſtances his Lordſhip allowed the exception to the Maſter's re- 


port. 
Caſe 46. J FAR uf T 8 68 
effreys verſus Jeffreys, Ani, Terfl, 10 Ce. 2. 

A. by his will | Se 7 Sb e, / A ens. i 

—_— - HE queſtions in this cauſe aroſe upon the will-of one James 
daughters Ann Jeffreys, dated the 11th .of June 1734. in which was the 
and Elizabrth-following claule. 

2702 J. 35. . 

capital ſtock 


in the bank of © Imprimis, to my two daughters now in Dantzreck, Ann Louiſa 
England and © Feffreys, and Elizabeth Jeffreys, I give and bequeath two thou- 


ling capital © ſand ſeven hundred and two pounds three ſhillings, capital ſtock 
noch in the“ in the bank of England, and two thouſand pounds ſterling capital 
, kal « ſtock in the Engliſh Eaſt-rͥ)ndia company, to be equally divided 


India com - 
«pany, to be between them. 


equally divi- 
pri: At the time of making his will he had 2702 J. 3 5. bank ſtock, 
making his and 2000/7. Eaſt-India ſtock, but before his death ſold ſeven hundred 


_ a ya "and two pounds three ſhillings of the bank ſtock, !ſo that the te- 


the bank ſtator at the time of his death had only 2000 J. bank ſtock, and 


ſtock. The 2000 l. Eaſt-Idia ſtock, | 
_ hug | | | | 
having the The bill was brought by the daughters and legatees againſt the wi- 


fock at the dow and executrix of the teftator, (Who was a ſecond wife of the 
time he made 


bis avill, be teſtator, and by whom he had left other children, and deviſed to 
meant to give them the whole reſidue of his perſonal eſtate) charging that the te- 
— dual gal ſtator had received 20,000 J. and upwards of their mother's eſtate, 
and the fale of 3nd that what he had deviſed to them was the whole proviſion made 
only ects by him for the plaintiffs, and prayed that they might be decreed to 
aimptin have the benefit of this deviſe, and that the executrix might be di- 
pre tanto, Tefted to purchaſe out of the other aſſets, which were very conſidera- 

ble, enough to make up the deficiency in the bank ſtock of the ſe- 


ven hundred and two pounds three ſhillings. 


— 
— — 
———— 
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f Againſt this the defendant the executrix inſiſted, that the ſale of 
this ſtock by the teſtator in his life-time was an ademption of the 
deviſe pro tanto, and by her anſwer ſet forth that the plaintiffs had 
very large portions left to them by their grandmother, one Mrs. Co/- 
mer, with whom the plaintiffs lived at Dantzzick ; that the teſtator 
| their 
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their father had been at great expence in bringing the plaintiffs from 
Dantzich, and in a cauſe in this court for recovery of what was fo 
left to them; and upon the hearing of that cauſe it was, amongſt 
other things, referred to a Maſter to ſtate what was fit to be allowed 
for the plaintiff's maintenance for the time paſt and to come, and 
that the Maſter by his report allowed a ſum of upwards of 400 J. 
for the further expences, and the maintenance of the plaintiffs ; but 
when the cauſe came on again upon the maſter's report, it was re- 
ferred back to the Maſter to ſtate, whether the tather was not in 
circumſtances to maintain his children, and in what manner the 
Maſter had computed the allowance, but nothing further was done 
in that cauſe; and now the defendant inſiſted to have this money 
deducted from the plaintiff's legacies. 


Maſter of the Rolls (Forteſcue,) Here are two queſtions made in 
this cauſe. 


The firſt is, whether the ſale of the ſeven hundred and two pounds 
three ſhillings bank ſtock, is, or is not to be conſidered as an ademp- 
tion pro tanto of the plaintiff's legacies. 


| Secondly, whether the deſendant is entitled to have the allowances 
made to her which ſhe hath claimed by her anſwer, and to have the 
ſame deducted out of the legacies, 


With regard to the firſt, it has been ſaid by the plaintiffs council 
that this is not an individual ſpecific deviſe of what ſtock the teſtator 
had at the time of making his will, but a general deviſe to be made 
good by the executor, 
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There is no doubt but in ſpecific deviſes this diſtinction has Where a man 


been taken, that where a man deviſes ſuch a quantity of corn or num- 


deviſes ſuch a 
quantity of 


ber of ſheep generally, this is not to be conlidered as the corn or corp, or num- 


ſheep which he then had, but a deviſe of quantity only. 


But I think there is a difference between a deviſe of ſtock, and of 
corn or ſheep. 


Corn or ſheep are in their nature periſhable, but when a man buys 
ſtock, he buys it to have continuance as long as he lives, and there- 
fore when he deviſes any quantity of corn or ſheep, though he has 
ſuch quantity at the time of making the will, yet he cannot from 
the nature of the thing be taken to intend that the individual quantity 
of corn or ſheep ſhould go to his legatee ; but where he deviſes any 
quantity of ſtock, which in it's nature is durable, and may continue 
In the ſame ſtate to the time of his death, if he has the ſtock at the 
time, he cannot but be taken to intend that very individual ſtock, and 


if ſo, the ſale of it is undoubtedly an ademption pro tanto; and this is 
Vol. III. 11 very 


ber of ſheep 
generally, it 

is a deviſe of 
quantity only. 


. 1 F. Ati. 


414. 


The rule is, 
that if a man 
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very ſtrong in the preſent caſe, in reſpect that the ſtock deviſed, 
and the ſtock which he then had, agree exactly, even in the odd mo- 
ney. Conſider then how far the caſes that have been cited come up 


to this caſe. 
The firſt caſe is Aſbton verſus Aſhton, 152, Caſes in Lord Talbots 


time, which was before his Lordſhip in 1735, and I believe it is 


rightly ſtated in the book; but that caſe differs from the preſent: 
There 6000/7. South Sea ſtock was deviſed, when the teſtator had 
but 5360/. and yet held that it was a ſpecific individual deviſe of 


the ſtock, and that no more ſhould paſs than what the teſtator left; 


and it was ſaid by Lord Tallat, if in that caſe the teſtator had 


actually had as much as he deviſed, but before his death had ſold a 
part, it had been an ademption pro tanto. 


As to the teſtator's ſelling the ſtock at five different times, in the 
-preſent-caſe, it ſeems to make no difference, for he might every 
time intend to diminiſh the legacy for ſo much as he ſold. 


The next caſe is that of Partridge verſus Partridge, which was 
before Lord Talbot in 1736. there the teſtator deviſed 1000 J. South 
Sea ſtock; at the time of making the will he had 1800/7. ſtock, 
which he reduced afterwards to 200/. and then purchafed 1600 /. 
more; then came the act of parliament which changed three-fourths 
of the ſtock into annuities, and ſoon after the teſtator died, and 
what had ſo happened at the making of the will, was determined 
to occaſion no ademption of the legacy, and the deviſe was held to 
be deſcriptive only of the nature of the thing which he intended 
to give, and the act of parliament was taken moſt clearly aot ta 
affect the legacy. | 


But this caſe differs from the preſent ; and if his buying in could 
be ſaid to reſtore the legacy, as it was faid it did, it implies that his 
ſelling out was an ademption. 


And in that caſe the deviſe was not of the particular ſtock. that 
the teſlator had, which makes it different from this caſe. 


As to Purſe verſus Snaplin, * if the 5000/1. ſtock given to one of 
the deviſees was a ſpecific individual deviſe, there was no ſtack for 
the other deviſee; and then, as to him, it was as a deviſe of ſtock 
where the teſtator had none, and is as, a direction to the executor 
to procure. it for the legatee. 


In Brunſden verſus Winter, the teſtator had more Rock than was. 


bas a debt deviſed, and the navy bills were received in a. courſe of payment; 


owing, and 


deviſes it, and it is pgid in voluntarily, the legacy continues, 


but 
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but here the teſtator ſold the ſtock; and, as to the navy bills, 1 

take it to be a conſtant rule, that if a man has a debt owing, 

and deviſes it, and it is payed in voluntarily, the legacy con- 

tinues. 


As to the allowances claimed by the defendant, I think they 
ought not to be allowed. 


In ſuch caſes, the uſage of a court is to refer it to a Maſter, to Where main- + 
ſee if the father is not in circumſtances to maintain his children, ance is al- 
4 a 1 lowed, it is 
and it is certainly the duty of a father to do it, if he can, and where- aways paid 
ever maintenauce is allowed, it is always to be paid to the father to the father 


out of the child's eſtate, and was never known to be deducted out . 


of a legacy left by the father to his child; beſides, I cannot now and no in- 


take upon me to anticipate the order in the other cauſe, or to deter- fance of its 


0 . ing deduc- 
mine now what was not made a queſtion there. 1 ofa. 


| legacy left by 
I muſt therefore decree the two ſums of 20007. bank ſtock, which nge 
is all the bank ſtock teſtator hath left, and the 2000/, Eaft India 


ſtock to be transferred for the benefit of the plaintiffs, clear of all 


deductions. 


Note; In the arguing of this caſe at the bar, Swinb. fol. edit. 173, 
179, 540, and 2 Domat 159, 160. were cited for the plaintiffs, 
and the caſe of Brunſden verſus Winter, which was alſo cited for the 
plaintiffs, was a deviſe to this effect; I deviſe the ſum of 20001. 
capital South Sea ſtock, in the South Sea company, to A. B. and C. D. 
my truſtees, and alſo two navy bills, which South Sea ſtock, and 
navy bills I direct ſhall be applied in the ſame manner as ray real 
eſtate, c. which were deviſed upon ſeveral truſts, for the benefit 
of the defendant Mr. Vinter's children: The teſtator, at the time 
of making his will, had 2200 /. South Sea ſtock ; afterwards the 
teſtator ſold out 1625/7. and then came the act for annihilating, &c. 
and the queſtion was, whether the deviſe of the ſtock was a ſpecific 
individual legacy out of the particular ſtock that the teftator had at 
the time of making the will, and ſo the ſale an ademption, or whe- 
ther it was to be taken as a general legacy of ſo much ſtock which 
the executor ought to provide out of the reſidue of the teſtator s 
aſſets? And the Maſter of the Rolls held it to be a general legacy, 
to be made good by the executor z it was heard at the Rolls, the th 
of February 1738. before Mr. Verney. | 


Upon the queſtion, as to the allowances, Mr. Solicitor General 
cited the caſe of The Bank of England and Morris, that came firſt 
before Lord Talbot, and afterwards went up into the Houſe of Lords, 
in which caſe it was firſt held by Lord Talbot, that where a father 
is indebted to his children, and dies, that his. executor ſhall 70 
4 


83 
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Caſe 47. 


Clear both in 
law and equi- 
ty, and from 
natural juſtice, 
that the plain- 
tiff, from the 


death of his 


father, the 
time when his 
title accrued, 
is intitled to 
the rents and 
profits. 
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be permitted to deduct any thing from the debt, in reſpect of 
maintenance of the children by the father in his life-time, though 
inſiſted on by creditors: And although this part of the decree was 
reverſed in the Houſe of Lords, yet it was only in favour of credi- 
tors, and not to be carried further. 


For the defendants were cited Godolphin's Orpb. Legacy 417. 
This decree was affirmed by Lord Hardwicke, the 21ſt of April 


1744. 


Dormer verſus Forteſcue, April 28, 17 44. 


| HIS cauſe came on again before the court upon the equity 


reſerved. 


Mr. Solicitor General, council for the plaintif, ſaid, the queſtion 
is, whether this court can decree the plaintiff an account of rents and 
profits from the time of his title accruing, which is from the death 
of his father Euſcbe Dormer, who died the third of September 
1729. | TAME 


The plaintiff was obliged to come into this court, in order to 
have the family ſettlement produced at the trial at law, for the de- 
fendant wrongfully detained it, notwithſtanding he had got all the 


four parts in his own hands, and pleaded himſelf a purchaſer for a 
valuable conſideration. 


Lord Talbot, at the hearing, directed the deed to be produced at 
the trial at law, in order to determine the title there, and the bill 
to be retained for a twelve-month, and a term for years to be re- 


moved out. of the way, and all further directions to be reſerved till 
after the trial, 


The original bill, beſides, prays general relief. 


The plaintiff's title having been eſtabliſhed at law, he is now 
entitled to a complete relief, an account of rents and profits. 


For if he has not the rents and profits as well as the eſtate, he 
has not complete juſtice done. | 


There are caſes where at law a perſon may not recover rents and 
profits, and yet this court will dire& it, where it has a proper ju- 
riſdiction, as in an action for rents and profits, which is in the na- 
ture of an action of treſpaſs, if the perſon dies againſt whom it is 


brought, moritur cum perſond, but this court will direct an account 
of rents and profits notwithſtanding. 


It 
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It is faid, that if the court decree an account of rents and pro- 
fits, that it muſt begin only from the time of the ſupplemental 


bill, 


But the court wherever they decree it, do it from the time of the 
titles accruing. 


There were no laches or neglect on the part of the plaintiff, for 
his father died the latter end of 1729, and the plaintiff brought his 
ejectments in 1731, and his original bill in 1732. 


By the ſtatute of Glouceſter, damages in an aſſize arc given, and 
after a trial in ejectment, there can be no other way of meaſuring 
the damages, but by rents and profits. 


It was objected at a former hearing, that the ſtatute of limitations 
has barred the plaintiff from carrying back the account any further 
than the filing ,the ſupplemental bill, fix years having incurred be- 
fore it was brought. 


But when this matter came-on, March 20, 1741, and the demur- 
rer and plea was argued, this objection was over-ruled, and is now 
out of the queſtion, 


Lord Chancellor aſked if the original bill charges the defendant, 
Mr. Juſtice Forteſcue, to be in poſſeſſion of the eſtate, for it is ad- 
mitted that it does not pray ſpecifically an account of rents and pro- 
fits, but only general relief. 


Mr. Solicitor General: The bill indeed does not charge poſſeſſion 
in the defendaht, but it ſets forth that the plaintiff has brought 
ejectments againſt him. 


The caſes cited by Mr. Solicitor General, and the reſt of the 
council, for the plaintiff, were Coventry verſus Hall, 2 Ch. Caſes 
134. id. in 2 Rep. in Chanc. 134. The Duke of Bolton verſus Deane, 
Prec. in Eg. 516. Bennet verſus Whitebead, 2 P. Wms. 644. 1 
Vern. Anon. 105. | 


After they had finiſhed, his Lordſhip adjourned the cauſe ; and 
on the 2d of June 1744. it came on again, when Mr. Attorney Ge- 
neral, for the defendant, ſaid, that the avowed end of the original 
bill was not to try the right in a court of equity, for it does not 
pray poſſeſſion, or the title deeds to be delivered up, or the eſtate; 
neither does it aſk an account of the rents and profits, nor charge 
the defendant with the receipt of them. | 
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The decree of this court, and of all courts, muſt be ſecundum al. 
legata, as well as probata. 


The decree has been already made for all the purpoſes prayed by 


the original bill, namely, that the-deed ſhould be produced, and a 
term for years removed out of the way at the trial at law, | 


Where the right can only be determined at law, and the plaintiff 
cannot come here originally for the determination of the right, there 
is no inſtance where this court will decree an account of rents and 


profits. 


The plaintiff has gone altogether on the foundation of its being 


a legal right, ſtates it ſo in his bill, and has not prayed the court to 
determine the right in any ſhape whatever. | 


The court cannot ſay now, that the final right to the inheritance 
is determined, for Mr. Juſtice Forteſcue may, upon the new eject- 
ment brought by him, recover it again; and therefore if the court 
ſhould decree an account of rent and profits, it would be decreeing 
at the ſame time, that the right is abſolutely determined, and for 
this reaſon, while the ejectments are depending, this court cannot 
properly decree an account of rents and profits, 


In the caſe of Coventry verſus Hall, the court there decreed the 
rents and profits, becauſe they had determined the right to be in 
the plaintiff, which differs it very much from the preſent caſe. 


The plaintiff did not make an actual entry till October 1736. 


As the original bill did not extend to this, what they call a ſup- 
plemental bill, is, to all intents and purpoſes, to be conſidered as 


an original bill; for where a party brings a ſupplemental bill, and 
prays a new relief, it muſt be taken as an original one. 


That the court may as well decree a perpetual injunction, as de- 


cree the title deeds, which the plaintiffs pray, by their ſupplemen- 
tal bill to be delivered up to them. 


Mr. Brown, of the ſame fide, ſaid, the plaintiff elected to try 
his title at law, and prays in this court a particular ſpecies of relief; 
the producing a deed in order to enable him to try it zhere, and 


when this was decreed here, they had given him all the relief he 
aſked, 


There was nothing pointed out in the bill, but only a defect 
and impediment to his trying the title at law ; for the only thing 


which 
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which was pronounced by the decree, or could be decreed, 
was the producing the deed, and removing the term out of the 
way. | 


The deed being in Mr. Juſtice Forteſcue's hands, is no reaſon 
why they ſhould have an account of rents and profits here, for af- 
ter the deed was produced, they might have recovered the rents 
and profits at law ; for they are as much recoverable at law, as the 
title itſelf. | 


In the caſe of Bennet verſus Whitehead, a perſon was prevent- 


ed by fraud from receiving the rents and profits, which gave 
this court the proper and only juriſdiction, the defendant knowin 
them in that caſe to be only leaſehold lands, as he had the very 


deeds in his hands, and yet ſets up a right to them as free- 
hold. 


There is no pretence of any fraud here, for the plaintiff in his 
original bill has ſtated the whole title under the ſettlement, and 


therefore nothing was concealed from him, that was neceſſary for 
him to know. 8h 


Where once a perſon has made his eleQion to proceed at law, 
he muſt take his fate there; and though there is a determina- 
tion in favour of the plaintiff at law, yet a court of equity will 
not think this a deciſive determination, unleſs there is an appli- 
cation to the court, expreſly to prevent the queſtion from be- 
ing litigated again, and for a perpetual injunction, | 


As there is a new ejectment brought, till a trial has been had 


upon it, it is doubtful, at leaſt, whether the defendant may not 
recover the right again. 


That the ſupplemental bill is not properly ſo; for it is a new re- 
lief which is prayed, 


To ſay, that by praying general relief under the original bill, they 
are intitled to an account of rents and profits, would be car- 
rying it to far, and attended with bad conſequences; for it would 
be allowing parties to take the advantage of accidents, which 
have happened after a decree, and which could not poſſibly be 
foreſeen at the time of bringing the bill, 


They cannot, for the plaintiff, ſhew, that this court will de- 
cree an account of rents and profits, where there is no truſt 
ſtanding in their way, or any ignorance of their title at law. 
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The ejectments were brought before the filing of the bill; and 
if they have been guilty of an error in bringing thoſe ejectments, 
I do not know that this court fits here to relieve againſt the blunders 
of parties in ejectments. 


They afterwards brought new ejectments, and recovered upon 
them; what hinders them then from bringing an action of treſ- 
paſs for the meſne profits? and may be done with as much eaſe, 


and leſs expence, than an account taken before a Maſter. 


As to the delivery of the deeds, your Lordſhip will not do it, 
as it Will be laying the defendant oder ſuch difficulties as he can 
never get over, and will be equal in every reſpect to granting a per- 


petual injunction, and preventing him from ever trying the right 
again; and ſubmitted, that the court ought to diſmiſs the bill en- 


tirely, as to the account of rents and profits. 


Mr. Clerk, of the ſame ſide, cited the caſe of Otoin contra, 
April 1. Ch. Rep. 17. | 


LorD CHANCELLOR. 


I am very well ſatisfied in my opinion upon this caſe; the ge- 


neral queſtion is, whether the plaintiff is entitled to an account 


of the rents and profits, and if he is entitled to them, from what 


time ? 


The firſt divides itſelf into two conſiderations : 


Firſt, Whether on the foot of his general title the plaintiff has a 
right to an account of rents and profits from the time of his title's 
accruing. 


Secondly, Whether in this court he has a right to demand them, 


As to the firſt, acthing can be clearer both in law and equity, 
and from natural juſtice, than that from the death of his father, the 
time when his title accrued, he is entitled to the rents and profits, 


There was a ſettlement made in 1662. for a valuable confidera- 
tion, and the plaintiff claims under the uſes of that ſettlement, by 
which he takes an eſtate-tail. 


Mr. Juſtice Dormer who died laſt, was tenant for 99 years, with 
remainder to his ſon in tail, which ſon died in the life of Mr. Juſtice 
Dormer, and on his death the plaintiff's father was entitled, and af- 


ter his father dicd, the plaintiff himſelf. 


From 
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From that time he had a right in equity and conſcience, and if 
prevented from coming at it, it muſt be ſome impediment in law or 
equity that hinders him from receiving them. 


It has been ſaid, the defendants being in poſſeſſion under a title, 
or ſuch a title as they were miſtaken in, that if they had taken the 
proper method they might have made it good; and that Mr. Ju- 
ſtice Dormer and his ſon might have barred the eſtate- tail, either 
by getting the truſtees to preſerve contingent remainders to join with 
them, or by executing a feoffment upon the land, inſtead of a fine 
to make a tenant to the præcipe. | 


As to getting the truſtees, or the heir, to join, to make a tenant to 
the præcipe, that is a very uncertain thing, for I believe truſtees to 
preſerve contingent remainders would have been extreamly cautious 
in conſenting, as there was no marriage ſettlement on foot, as a 
plauſible pretence for declaring new uſes, different from thoſe under 
the ſettlement. 


As to the other way, I lay no weight upon that, for it is only 
ſaying they might have done it by another method, which the law 
calls a wrong; ſuch a feoffment as that would have had its effect, 
and could only operate as a diſſeiſin, and would have gained a free- 
hold by wrong, and that might have made a tenant to the præcipe; 
but no preſumption of favour ariſes from thence, for it is a wrong at 
leaſt, however it might have ſubſtantiated the title at law. 


The plaintiff therefore certainly was entitled to the rents, from 
the accrual of his title. 


The next branch of the caſe is more material, which is, whether Under the He 2. Hu. 
the plaintiff has a right to demand an account of the rents and pro- circumſtances. 7* #* 


fits in this court ; and I am of opinion, under the circumſtances of 4 Pane 


this caſe, he has a right to come into this court for that purpoſe. bas a right to 


demand an 
account of the rents and proſits in this court. 


There are ſeveral caſes where the court will do it, and ſeveral to The anony- 
mous caſe in 


be ſure where they will not; but I can by no means admit the lati- n. 105. s 


tude in the Anon. caſe in 1 Vern. 105. or rather in that note of aa note of a 
caſe, * caſe only, and 
imperſect. 


7— — 


Where a man is put to his election, whether to proceed at law or in this court, if the 
bill be for the land, and to have an account of the. meſne profits, he may elect to rome in 
an ejectment at law for the poſſeſſion, and in equity upon the account, becauſe at law he can 
recover damages for meſne profits from the time only of the entry laid in the declaration. 


1 Fern. 105. 
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Where an in- For if a man brings an ejectment bill for poſſeſſion, and an ac- 
by * count of rents and profits, where there is no mixture of <qQuity, the 


land, and to court will oblige the plaintiff to make his election to proceed here, or 


have an ac. at law, and if at law he muſt proceed for the whole there: That 
-count for the 


meſne profits, Caſe might very poſſibly be a bill brought by a prochein amy for an 
the court may infant, or attended with ſome ſpecial circumſtances omitted by the 


elect him to 4 | : % hy" | * 
— yer reporter: if it was the bill of an infant, who has a right to come 


law, and 10; here, the court might ele& him to proceed at law, and retain the 


rain the bill bill for the meſne profits. 
For the meſne 


rofits. * 420 | . 
a But, as I ſaid before, there are ſeveral caſes where this court does 
decree an account of rents and profits, and that from the time the 
title accrued, 


Where there As where a man brings his bill in this court, where there is a 
i a truſt, and truſt, and upon a mere equitable title, there he ſhall. recover the 
Aa mere equi- . . . 

table title, the eſtate, and the court will gwe him an account of the rents and pro- 


Plaiatiff ſhall fits, and that from the time the title accrued, unleſs upon ſpecial 
_ yo _ circumſtances, and then they will reſtrain it to the time of brin ing 


rents and pro- the bill; as where the defendant had no notice of the plaintiff's title, 
fits from the nor had the deeds and writings in his cuſtody, in which the plain- 


Ro I un tiff's title appeared, or where the title of the plaintiff appeared by 


leſs there are deeds in a ſtranger's cuſtody. 
ſpecial cir- 2 
cumſtances to reſtrain it to the bringing of the bill. 


The court So where there hath been any default or laches in the plaintiff, in 
5 " not aſſerting his title ſooner, but he has lain by, there the court has 


of the bill, Often thought fit to reſtrain it to the filing of the bill, 
where there 
has been any default in the plaintiff in not aſſerting his title ſooner, 


Whoever en- So in the caſe of a bill brought by an infant to have poſſeſſion of 
— „ the eſtate, and an account of rents and profits, the court will decree 
infant, enters an account from the time of the infant's title accrued, for every 
" 6x perſon who enters on the eſtate of an infant, enters as a guardian or 
the infant. bailiff for the infant. 


There are other caſes where the court will do it merely upon a 


legal title, as wherever the plaintiff has been kept out of it by fraud, 
miſtepreſentation or concealment of the defendant. 


Where a wi. So in the caſe of dower, if a widow is entitled to dower, and her 
dow claims Claim 1s merely upon her legal title; but cannot aſcertain the lands 
3 out of which ſhe is dowable, this court will aſſiſt her to find out the 
tile, 3 0 lands, and the court will order her to proceed upon a particular part, 


not aſcertain and reſerve the further conſideration till after judgment, and if her 
the lands, this 


court will aſſiſt her to fn them out, ard if her title to it is eſtabliſhed, will give her the profits not from the 
time of the demand only, but from the time ber title accrued. 


4 title 
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title of dower is eſtabliſhed, will give her profits from the time not 
only of her demanding, which is the time he is to have it in her 
writ of dower, but will give it her from the time of her title ac- 
crued, though the ſtatute of the g Hen. 3. ch. 1. gives her damages e A ve 
only from her demand. TOs 75 9775 r 2. r. e. 


b widow Cf f, get, e 

I will put this caſe; ſuppoſe a widow entifled to” EA AED Es 
eſtate, upon which a term for years was ſtanding out, and ſhe had comes here to ge. Sr m, 
her title of dower out of the reverſion of the term, and ſhe comes 4. Sg 1 . 
into. this court to have it removed out of the way, they will decree which is a 9 
her an account of the rents and profits from the time of her title fatied one, 2 .. 


b a h | 
accrued, and will ſet the term as a ſatisfied one out of the way; but r 


if that term had been out of the way, and ſhe had no need to come account of the 


into this court, it would have been otherwiſe. rents and pro- 
| fits from the 


time of her 
Then conſider how far the preſent comes up to this cafe ; it ap- tile accrued; 
s that the fettlement under which the plaintiff's title aroſe was — 3 
in the hands of the defendants, and detained by them, though I out of the 
do not ſay it was fraudulently obtained, but ſtill the plaintiff could = and ſhe 
not come at it without the aſſiſtance of this court. The plaintiff, it ia come o_ 
is true, brought his ejectment before he brought his bill here, and it would have 
from hence the defendant's council have inferred that he knew his een other- 
title; but how did he know it ? why, only by gueis, for it 1s plain 
the plaintiff did not ſo much as know there was this two. hundred 
years term ſtanding out, for the deed by which it was created is 
not ſo much as mentioned in the bill, and he only knew it by its 


being read in the cauſe. 
This is one reaſon which weighs with me. 


There is another ground ſtill remaining, and a ſtronger one, The firength 
that I think this to all material purpoſes an equitable title: here e Packet 
is a term created of two hundred years by the ſettlement, the legal 3 whe Pn " 
eſtate was in truſtees, and the term was appointed likewiſe to be equitablecitle, 
attendant on the inheritance, ſo that it was a plain bar in the plain- on. 3 . 
tiff's way at law; and he having then brought his ejectment at 200 babes 
random, Lord Talbot ordered the bill to be retained for a twelve- term being in 
month, that he might, if he pleaſed, bring a new ejectment. —_ 
be attendant 


Beſides, if the plaintiff had known any thing of this truſt term, on the _— 
he would certainly have made the truſtees parties to the ſuit, that ee 
they might convey to him, if he ſhould eventually appear to have a bar in the 
the remainder in the inheritance. | planet's way 

at law. 
But notwithſtanding this court has undoubtedly a juriſdiction 
with regard to decreeing rents and profits, yet if the plaintiff has not 
taken a proper remedy, or proceeded in a proper method to have an 
account, he cannot be entitled; and whether he is or not, will de- 


pend upon two things: 
Firſt, 
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Secondly, Upon the ſupplemental bill. 


As to the firſt, it has been inſiſted for the defendants, that it is 
brought for another purpoſe, diverſo intuitu, and is confined merely 
to the diſcovery of the ſettlement, and for producing the deed on 
the trial at law. | 


If there js nee To be ſure, if the plaintiff has not made ſuch a caſe by his bill as 
ſuch a caſe Will entitle him to an account of rents and profits, it is rightly ſaid, 


made by the that his praying general relief will not entitle him; though Mr, 


23 dj Dobbins, a council formerly in this court, uſed to ſay, that praying 
UE to. an 86 general relief, was the next beſt prayer to the Lord's prayer. 

ts 
and profits, praying general relief will not entitle him to it. 


The plain- The bill then, no doubt, is inartificially and defectively drawn, 
rm cares for want of ſo full a charge as might have been laid of the poſſeſ- 
brought eject· ſion in the defendant : but then the plaintiff has charged that he has 
ments againſt brought ejectments againſt the defendants for this eſtate, which is 


= —— tantamount to charging poſſeſſion. And the defendant, Mr. Juſtice 


— Forteſcue, actually by his anſwer admits himſelf in poſſeſſion. 
to chargin 
| poſſeſſion in the defendant. 


Where a bil Where the defendant's council would confine the general relief, 


: — prayed by the original bill, to the producing the deed at the trial, 


a deed, or for they are miſtaken in the nature of the bill, for the bill deſires not 
Producing it only that the deed may be produced at the trial, but delivered up 


2 * for the benefit of the plaintiff; and what puts it out of all doubt, is, 


ceſſary; other- that here is likewiſe an affidavit annexed of the want of the deed, 


wiſe where . . 2 
the plaintiff which makes it a very ſtrong caſe for the plaintiff, becauſe the an- 


wants to nexing an affidavit is, where the plaintiff has an intention to change 
change the the juriſdiction from a .court of law to a court of equity ; and if 


Jariciction the bill was merely for a diſcovery of a deed, or for producing 


of law to a it at law, no affidavit is neceſſary ; and this is the conſtant di- 


court of equi ſtinction. 
ty. 


Had the tru- And as this appears to be the nature of the bill; ſo I think my 


Rees been par- Lord Talbot underſtood it in this light; and if the truſtees had been 


bill, the court Parties to it, the court might have decreed poſſeſſion, and a convey- 


bn... ance of the truſt eſtate, if they thought it a clear point for the plain- 
8 tiff, or might do as Lord Talbot has done, direct a trial at law when 
conveyance of it is doubtful. 

thetruſt eſtate, 

if the poi . 3 

had been cler Here his Lordſhip has likewiſe decreed the deed to be produced 
with the at the trial at law, and that the term for two hundred years ſhould 


Plaintiff. not ſtand in the way, and reſerved all further conſiderations, 
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It is all one as to the juriſdiction of the court, whether they 
make uſe of one mode of expreſſion in drawing up their decrees, 
or another, or whether they direct the parties to proceed in the 
ejectment, or a trial at law: but if the very truſtees of this term 
had been before the court, I would not have directed an aſſignment 
of this truſt, till the point in relation to the title had been firſt de- 
termined, 


I am of opinion that the original bill extends to every thing 
which is now inſiſted on by the plaintiff, and that I ought not to 
confine it to the ſingle matter of producing the deeds at the trial; 
and that in the firſt place, the court under this bill may very pro- 
perly give directions as to the diſpoſition of the title deeds. 


But ſuppoſe the original bill to be as defective as the defendant's 
council would have it, could any thing be more proper than to 
bring a ſupplemental bill, to put this matter in iſſue, and to ſup- 
ply the defects of any in the original bill. 


Supplemental bills are often brought even in aid of a decree of Where full 
this court, as in a decree to account, for want of full direction be- . 
fore; and directions are given under the ſupplemental bill that the given, a ſop- 


new matter ſhould be connected with the former decree. plemental bill 
| | may 
brought in aid of a decree of this court. 


If the plaintiff's original bill had not prayed this general relief, The _ 
it was very proper to bring a ſupplemental bill that he may have an {þ,"oivin 


, . the original 
entire relief; and I think that they ought to be conſidered as one bill, ought to be 
and connected together. ——_—_— 


. a connected to- 
All the caſes which are material have been cited, the firſt caſe was gether. 


that of Coventry and Hall, or Hill, which was only a queſtionable 
title where a recovery could not be had at law. 


The caſe of the Duke of Bolton verſus Deane, is merely a title at The Duke of 


law, and thergfore applicable to the preſent point, for I do not know — __ 


that the Duke of Boſton could be ſaid to be out of poſſeſſion ; for legal title, 
where the tenant held over after his term expired, he was by ſuf- = apa 
terance only, and therefore his poſſeſſion was the Duke of Bolton's poſ- leaving ir to 


wy . leaving it to 
ſeſſion; this was as ſtrong a caſe to leave it to law as could be, and law, and yer 
yet the court decreed under that bill an account of rents and profits, au count of 
rents and pro- 

| : | hits was de 

Bennet verſus Whitebea1 is a much ſtronger caſe, and more fimilar creed in this 


to the preſent; I was of council in it myſelf, and as it is in the book t. 


and alſo upon memory, it was a mere legal title, and there the deeds 
Were in the cuſtody of the plaintiff himſelf, here in the defendant's 


hands, and therefore this is a ſtronger caſe. 


Voz. HH. Mm Still 
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Still it 4s objected that where a man is bow ſidei poſſeſſor, he ſhall 
not account according to the rule of the civil law; and the rule of 


this court, and the civil law, is ftronger in this reſpeA than tlie law 
of England, 


2 But where a man Mall be ſaid to be lone fidei Poſſeſſer, is, where 
„ pojjejjor 


Pr the the perſon poſſeſſing is ignorant of all the = and circumſtances re- 


perſon poſ- lating to his adverſary's title: Which could not be here, for Mr. 
ſeſſing is ig. 2 Juſtice Forteſcue had all the deeds, and the TT ſettlement itſelf on 


norant of an which the title depended. 


circumſtanees 

relating to bis Another objection has been made, that though the plaintif has 
obtained a verdict at law, this is not a final . of the par- 
ties right, and therefore the court ought not to decree an account of 
rents and profits, becauſe a new ejectment is now depending, and 
the defendants may poſſibly recover the eſtate back again. 


This would narrow the juriſdiction of the court too much. 


There are inſtances where upon a mere legal title the court have 
decteed an account of rents and profits, as in the caſe of an infant 
who brings a bill for poſſeſſion, and for an account of rents and pro- 
fits, and yet they do not decree a perpetual injunction, though they 
decree an account of rents, &c. 


Though on a Suppoſe an heir at law brings a bill for diſcovery of deeds and 
«DIL Q Hco- 


RR . writings, and for the meſne profits, and the court decree him the 


decke the deed, &c. yet if the defendant ſhould afterwards at law make out 


" deeds ard a better right than he did here, this court would not diſturb him 
-meſne profits; 


oa bein t in it, but aſſiſt him in recovering the deeds back again. 


law, yet if 


the defendant If I was to delay decreeing the account of rents and profits now, 


afterwards at + 


law ſhould it would be attended with infinite inconvenience, and therefore I 


make out a am of opinion that the plaintiff is entitled to an account of the rents 
better right, 


en ons and profits from the time of the plaintiff's title accruing, which | is 
would afift from the death of his father in 1729. 


him in reco- 


vering back 


2 And as to the deeds and writings let them be brought before the 


again, Mafter, upon. oath, and as to the diſpofition of them, I ſhall reſerve 


the confideration of that till the 2 right to the inheritance i de- 
termined. 


The opinion of the judges in the houſe of Lords, in the caſe of 
Dormer againſt Forteſcue, as delivered by Lord Chief Juſtice Willes, 
T apprehend will not be unacceptable, and therefore venture to give 
it to the publick, and hope in ſuch a manner as not to do any in- 
jury to the memory of that very learned and able judge. 


Smith 
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der, I and my brethren have met to conſider of the queſtions nouſiy of opi- 
propoſed, and are unanimous in our opinions; but as it is a point nioo, that the 
of great conſequence and nicety, your Lordſhips will excuſe me if fine ard reco- 
I take ſome time in ſtating the caſe, and the reaſon of our opinion 3 by Robert 
which I ſhall do in as clear and intelligible a manner as I can : Mr. Dormer and 
Fobn Dormer in the year 1662, upon the marriage of his eldeſt ſon ou 232 
John Dor mer, made a ſettlement of his eſtate with ſeveral limi- age were no 
tations; and as the queſtions in the cauſe aroſe upon the words of — 2 2 
the ſettlement which are agreed on both ſides, I ſhall repeat them; Feng veſted 
« After limitting an eſtate to his ſon John Dormer and the heirs of in the truſtees 
* his body, he limits his eſtate as follows; and in default of ſuch CONE, = 
<« iſſue, to the uſe and behoof of Robert Dormer, one of the brothers 3, Dorner, 
* of the ſaid John Dormer, for the term of 99 years, if he ſhall be and bis fon 
happen ſo long to live; and from and after the death of the ſaid — 2X 
* Robert Dormer, or other ſooner determination of the eſtate li- the remain- 
© mited to him for 99 years, to the uſe and behoof of T. S. and — A 
« FJ. R. and their heirs during the life of the ſaid Robert Dormer, cnc and 
upon truſt to preſerve the contingent uſes and eſtates herein after joining of the 


limited from being defeated and deſtroyed, and for that purpoſe Tale: during 


to permit the ſaid Robert Dormer and his aſſigns to receive the mr, 25 the 
rents and profits of the ſaid eſtate during the term of his life, and . 
after the end or other ſooner determination of the ſaid term, 

to the uſe and behoof of the firſt and every other ſon of the ſaid 

Robert Dormer in tail male, with remainder in the ſame words 

* to Fleetwood, another brother of the ſaid Jobn Dormer, remainder 

* to Peter another brother, and the laſt remainder to Euſebe the 
father of the leſſor of the plaintiff for 99 years, if he ſo long live, 

© remainder to the truſtees in the like manner as in the limitation 

** to Robert Dormer, and to the firſt and every other ſon of Exſebe 

* Dormer in tail male.” Rebert Dormer had one fon Fleetwood, 

and when he came of age Robert and his ſon Fleetwood levied a fine 

to make a tenant to the præcipe, and ſuffered a recovery, in which 
Fleetwood was vouched ; the ſon died without iſſue, then Robert Dor- 

mer died, leaving no other ſon, but four daughters. Fleetwood and 

Peter are both dead without iflue, and Euſebe being dead, his ſon, 

the leſſor of the plaintiff, and the neareſt ſurviving remainder man, 

made his actual entry within five years, and being ſo ſeiſed demiſed 

to the plaintiff, Gc. 1 


5 
he judges © 


to make entries and bring actions, as the caſe ſhall require; but R., Dy 
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The two queſtions propoſed by your Lordſhip were, firſt, whe. 
ther the remainders limited to the firſt and every other ſon of Euſebe 
were good remainders'in their firſt creation ; and ſecondly, whether 


the fine and recovery ſuffered by Robert Dormer and his fon barred 
theſe remainders, 


— on:  BeforeI proceed to the queſtions, I ſhall lay down ſome general 


_ be-rules and maxims of the law, with reſpect to the conſtruction of 
made o 


gde 7+ » deeds; firſt it is a maxim, that ſuch a conſtruction ought to be made 
magis waleat Of deeds, ut res magis valeat quam pereat, that the end and deſign of 
quan pereat. the deeds ſhould take effect rather than the contrary. 


Word; are not Another maxim is, that ſuch a conſtruction ſhould be made of the 


the principal - . i b 
things in a words in a deed, as is moſt agreeable to the intention of the grantor, 


deed, but the the words are not the principal things in a deed, but the intent and 


—_ of the deſign of the grantor ; we have no power indeed to alter the words 
grantor, an 


though the or to inſert words which are not in the deed, but we may and ought 


judges baveno to conſtrue the words in a manner the moſt agreeable to the mean- 
power to alter 


ON on of the grantor, and may reje& any words that are merely in- 
others, yet ſenſible ; theſe maxims my Lords are founded upon the greateſt au- 
they ought to thority, Coke, Plowaden, and Lord Chief Juſtice Hale, and the law 


true th ! ; - 
cbe wot , Commends the aſtutia, the cunning of judges in conſtruing words in 


greeable to ſuch a manner as ſhall beſt anſwer the intent; the art of conſtruin 


bis meaning. words in ſuch a manner as ſhall deſtroy the intent may ſhew the in- 
and reject any . | 


that are inſen. genuity of council, but is very ill becoming a judge. 

ſible. | | 

Though the Having laid down theſe maxims, I ſhall proceed: In this caſe 
__ will not the intention of the party cannot be doubted, the grantor manifeſt! 
vetuiry, yer intended to continue the eſtate in his name and blood as far as he 


the intention Could by the rules of law, the law will not admit a perpetuity, but 
of the party ſo 


arty ſo the intention of the party ſo far as is conſiſtent with the rules of law 
far as is con- 
fittent with its Ought to be obſerved. 
rules, ought to 
be obſerved. 


5 In this caſe it was ſaid that the intention of the party by appointing 
tene A m. truſtees to preſerve the contingent remainders, was only to preſerve 
king Robert the eſtate till there were iſſue of Robert Dormer, and that they were 


Dormer tenant 


for 90 Jean nat meant to preſerve the diſtant remainders; but if this had been 
only, was to the caſe how came Robert Dormer not to be made tenant for life, 
prevent him for even though he had been tenant for life, the truſtees could have 
=_ yo = preſerved the remainders till his ſon came of age; but the plain intent 
wag wing Me making him tenant for 99 years only, was to prevent him and his 
remainder fon from barring the eſtates in remainder without the joining of the 
roinieg of the truſtees, the effect of which is, that it could not be barred without 


truſtees, the conſent of the truſtees during the life of Robert Dormer, which 
is going as far as the law will permit. | 


The objections to the limitations to the firſt and other ſons of 
Euſcbe, &c. were theſe ; firſt, that the commencement of the eſtate 
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to the truſtees and to the firſt ſon was at the ſame time, and con- 
ſequently the latter limitation was void. Secondly, That the limi- 
tations were inconſiſtent, and therefore void; and thirdly, that where 
there is an eſtate limited upon two disjunctives, which cannot ſtand 
together {becauſe if one happens the other cannot) that in ſuch caſe 
it ſhall take effe& upon neither, but the ſettlement ſhall rather be 
conſtrued to be void. 


As to the firſt we are clearly of opinion, that the limitation of 
the eſtate to the truſtees and to the firſt ſon, c. commenced at 
different times; in ſupport of the firſt objection it was ſaid that an 
eſtate limited during the life of another to commence at his death, 
is void; this is certain, but when the deed goes on and ſays, or other 
ſooner determination of the term for years, this manifeſtly faxes a 
commencement of the eſtate to the truſtees, at the determination of the 
term, which might happen not only by effluxion of time, but may 
take effect by ſurrender, or forfeiture, ſeveral ways, in the lite-time 
of Robert Dormer or Euſebe : And we are of opinion, that the eſtate 
to the truſtees might ſo commence ; but the eſtate to the firſt 
ſon, &c. could not commence till the death of their reipeRive fathers. 


It is faid by my Lord Coke, that the word term, though it is The word 
more properly applied to a term for years, yet may mean an eſtate term, though 
for life, and it is plainly in this deed uſed in that ſenſe: The truſ- —＋ _—_ 
tees are to permit Robert Dormer, &c. to receive the profits during term for years, 
the term of his life; and the eſtate to the children is not to com- Jt f 
mence till the end, or other ſooner determination of the ſaid term, life. 
which, by referring the relative to the laſt antecedent, muſt mean 
the term of his life; as to the words ſooner determination, inſerted 
after the eſtate for life, theſe are inſenſible, and may be rejected; 
they were probably thrown in currente calamo, or by following a 
precedent, and if the precedent was before the reformaiion when there 
was a Civil death, as well as a natural, by entring into religion, it 
might then have a meaning. 


As to the ſecond point, fince we are of opinion that there was 
a different commencement of the eſtates limitcd to the truſtees, 
and the iſſue in tail, there is no inconſiſtency, 


As to the third, it is highly abſurd, and againſt reaſon, and I 
think againſt law too : But in ſupport of this, the caſe of Camberford 
and Birch, 2 Lev. 157. was cited by the detendant's council ; there. 
the ſettlement was with a proviſo, that in caſe none of the brothers 
or ſiſters of A. or any of the children be living, then immediately, 
or after a term of 21 years ended, to the ule of B. C. and D. his 
brothers, ſucceſſively in tail male, remainder to the plaintiff: A. 
died without iſſue, B. and C. died without iſſue male, but B. had 
fue a daughter; and A. himſelf had ſiſters living; this the court 

Vor. III. N n held 
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held to be one ſentence, and a condition precedent ; that none of 

the brothers or ſiſters of A. or any of their children be then living, 
and which, as it had not happened, all the remainders were void, 
and judgment for the defendants ; and it was not at all determined 
on the neceſſity there was, that the remainders ſhould take effect 
on both disjunctives; but that caſe does not come up to the pre- 
ſent, for it was never intended that the remainder ſhould veſt on 
the death of Robert Dormer, but as appears by the expreſs words 
on a determination of the eſtate for 9g years before his death, and 
ſuch a conſtruction as the defendant's council contended for, would 
deſtroy not only the remainder to Euſebe, but every one of the re- 
mainders limited by the deed, except the remainder to Jobn Dormer 
and his heirs; and the words of a deed muſt be extremely ſtrong, 
which would induce us to conſtrue all the limitations in the deed to 
be void: We therefore are of opinion, that the limitations to the 
firſt and every other ſon of Euſebe, were good remainders. 


As to the ſecond principal queſtion, Whether the limitations to 
the firſt and other ſons of Euſebe, were well barred by the fine and 
recovery, without the joining of the truſtees ? It was inſiſted upon, 
to ſhew they were barred, i, that no eſtate at all veſted in the 
truſtees ; ſecondly, if any eſtate veſted, it was a contingent eſtate, 
or a right of entry only; and, thirdly, that whatever eſtate it 


was, it was effeQually barred by the fine and recovery. 


As to the firſt, we are of opinion, that an eſtate commenced in 
the truſtees immediately after the determination of the term for 
years, by effluction of time, forfeiture, or otherwiſe. 


8 As to the ſecond, whether the eſtate to the truſtees was a veſted 
mainder is or contingent eſtate, appeared to us the great difficulty in the caſe; 


2 the doctrine of contingent remainders is very nice and intricate, and 
tain whether if we were to cite all the caſes in the books, I fear we ſhould rather 


it would take puzzle than explain the difficulty : The definition of a contingent 


= 2% remainder, laid down by the council for the plaintiff, that a remain- 
means the der was contingent when it was uncertain, whether it would take 


true legal de- effect or not, is, by no means, the legal notion of a contingent re- 


finition of it; X 8 . . . 
for if an eftaze ma inder; it is not the uncertainty of taking effect in poſſeſſion that 


be limited to makes it. contingent ; if an eſtate is limited to A. for life, remain- 
4 for life, der to B. and the heirs of his body, every one will allow that this 


remainder to. . X $4 
F. and the is a veſted remainder ; and yet, it muſt be allowed, that it is un- 


heirs of his certain, whether B. may not die without heirs of his body before 


boch bees the death of A. and conſequently the remainder may never take ef- 


mainder, not- fect in poſſeſſion. 


withſtanding ̃ | . 
B. may dis without heirs of his body, before the death of A. and the remainder never take effect in 


policflion, 
. We 
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We have conſidered this point a good deal, and are of opinion, that 41! contin- 
all contingent remainders may be reduced to theſe two heads; fir/t, 57 reg 
where a remainder is limited to a perſon not in being, and WHO reduced to 
may poſſibly never exiſt; and, ſecondly, where a remainder depends tas _ 
upon a contingency collateral to the continuance of the particular g ue, 
eſtate: I will give an inſtance of each: If an eſtate is limited to limited to a 
A. for life, the remainder to his firſt ſon before he has any child 1 * 
this is a contingent remainder of the firſt kind, for it is uncertain de wy . 
whether he will have any ſon: If an eſtate is limited to A. for ver exit: 


life, and after the death of J. S. to B. in fee, or after J. S. r 
come from Rome ; this is a contingent remainder of the ſecond kind; depends upon 
for it is uncertain what time J. S. ſhall die, or ſhall come from ® contingency 
Rome : For as the law, for many good reaſons, will not permit 2 
the freehold to be in abeyance, it expects the contingent remainder ance of the 
to take place when the particular eſtate determines, and it cannot _—_—_ e- 
immediately veſt in thoſe caſes, when it is uncertain whether tlie 


contingency will happen. 


The preſent caſe comes under neither of theſe heads, the truſtees 
are in being, and capable of _— The eſtate does not depend 
upon any contingency collateral to the continuance of the particular 
eſtate; we, therefore, are of opinion, that, ſubje@ to the term of 
99 years, a good eſtate of freehold veſted in the truſtees during the 
life of Robert Dormer : I will put one caſe ; ſuppoſing a perſon grants 
an eſtate to A. for 99 years, if A. ſhould ſo long live, and after the 
death of A. to another; 1 * A. ſhould outlive the term, or 
commit a forfeiture, is not the freehold veſted in the grantor during 
the life of A. and has not he a power to enter, and if he has an 
eſtate in this caſe, may he not grant it away upon the ſame terms, 
and would not his grantee have the ſame eſtate? but conſider what 
would be the conſequence, if the truſtees do not take but upon a 
contingency, their heirs cannot take ; and if the truſtees die before 
the contingency happen, the limitation to their heirs fail; and if the 
eſtate limited here to the truſtees is contingent, ſo are the limitations 
to truſtees in all ſettlements, and conſequently all the ſettlements 
for theſe 200 years, ever ſince the ſtatute of uſes, may be queſtion- 
ed: But, can we conceive, my Lords, that every one has been 
miſtaken for theſe 200 years, and that this new light is juſt now 
ariſen to us? ſurely it is a much leſs evil to make a conſtruction, even 
contrary to the common rules of law, (though I think this is 
not ſo) than to overthrow, I may ſay, 100,000 ſettlements; for 
it is a maxim in law, as well as reaſon, communis error facit jus. 


As to the right of entry, I ſhould ſcarce have thought it deſerved à right of 


an anſwer, but that ſome weight has been laid upon it; we are of 2 
uppoſes an 

eftate ; for a right of entry is nothing without a right to hold and receive the profits ; and if an eſtate be 

— to a man, reſerving rent, and in default of payment, a right of entry be granted to a ſtranger, it 


opinion 
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opinion, that a right of entry always-ſuppoſes an eftate z for what 
is a right of entry, without a right to hold and receive the profits; 
therefore, I have always thought, that it an eſtate is granted to a 
man, reſerving rent, and in default of payment, a right of entry 
was granted to a ſtranger, jt was void: A caſe was cited to endea- 
vour to ſhew, that a right of entry might ſubſiſt without an eſtate ; 
but I am inclined to think ſome material circumſtances in that caſe 
are omitted, and are agreed in our judgment, that the law is other- 
wiſe; and for theſe reaſons are of opinion, that not a meer right 
of entry, nor a contingent eſtate, but an eſtate of freehold, was 
veſted in the truſtees during the life of Robert Dormer. 


The laſt point to be conſidered, is, what will be the effect of the 


fine and recovery. 


A ſeoffment As to the fine, it hath been inſiſted, that it is a feoffment upon 


differs mate - . . 
ly Hom « record, and that a fine even by tenant for years is not void; as to 


fine, for the this fine, it muſt be conſidered either as a fine of leflee for years, 


—.— or as a finc of a reverſioner in tail; fines of leſſee for years, I 
maid openly 


woo tokms, confeſs, are not abſolutely void, but operate by way of eſtoppel, 
and the feoffee and therefore bar the parties claiming under them; a reverſioner 


na may levy a fine, for this reaſon, and it bars the iſſue in tail, but it 
jon, but a can never be conceived that the fine of a reverſioner can get the 
fine has no- freehold ; let us therefore conſider it as the fine of a leſſee for years; 


thing publick- ;t has been ſaid, that leſſee for years, in this caſe might have bar- 


— red all remainders by a feoffment; that a fine ſur dene grant and 
tions ; and render ſuppoſes a gift, which means a feoffment, and therefore is 
3 equivalent to a feoffment: I am of opinion that even a froffment 
c. 24. mn. Would not have been a bar unleſs the truſtees had been aſleep, for 
| 322 they might have immediately entered, and poſſeſſed the eſtate; if 

8 they had lain by till the recovery had been perfected, that might 


A feoffment have been a bar, but that is not to be ſuppoſed. It has been ſaid, 


can only be 


of ge that a fine ſuppoſes a feoffment ; but the word dane, though it ſame- 
may be of times ſignifies a feoffment, has many other ſignifications ; it may 
tithes, and ſignify grants of incorporeal inheritances, which will not paſs by 
anf dane. Pe feoffment, and therefore does not neceſſarily. ſuppoſe a feoffment : 
tances. A feoffment differs very materially from a fine, for in notoriety of 
fact, the feoffment is ſuppoſed to be made openly upon the land, 
and the feoffee is immediately put into the poſſeſſion, but a fine has 
nothing publick except the proclamations; and therefore by the 
act of parliament of 4 Hen. 7. nonclaim runs only from the procla+ 
mations ; whereas, if a fine . a feoffment, it will have its 
effect from the time of acknowledging, which is a private tranſac- 
tion; a feoffment can only lie of land, a fine may be of tiches, avd 
other incorporeal inheritances, 
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Great weight has been laid upon Lord Coke's authority, who ſays A fine is not a 


. feoffment up- 
a fine is a feoffment upon record; he was certainly a great man, on record. un. 


which has made ſome people think every thing he ſays is right, lefs the party 


. : . . has ſuch an 
though he has his miſtakes ; bat in anſwer to it, I ſhall offer two or * 


three great authorities, and one of equal age and authority with Lord intitle him to 
Cote: In the caſes that were cited at the bar, it was determined by wy a fine, 
Lord Chief Juſtice Holt, and Lord Macclesfield, that a fine was aq * 7 ©- 


1s . Rate of free- 
feoffment upon record when the party had ſuch an eſtate as will in- hold; other- 


title him to levy a fine, that is an eſtate of freehold ; otherwiſe a wiſe a fine has 


0 | no ect 
fine has no effect whatſoever with reſpect to a ſtranger, and operates * 


s none but the party claiming under it, wich reſpect 
as an eſtoppel only, and bar party g * — nk 


and bars none but the party claiming under it. 


As to the authority I. promifed, which was equal to the authority rages gal 
of Lord Coke, it is Lord Coke himſelf, who in the page before that of the moſt 


: cient and ſure 
the caſe cited Co. Lit. g. a. has theſe expreſſions, a feoffment is the way of con- 


moſt ancient and ſure way of conveyance, both for that it is ſolemn ata N — 
and publick, and therefore beſt proved, and alſo for that it cleareth ick, and 

all diſſeiſins, Sc. which cannot be done even by fine and recovery therefore beſt 
ſo that it is Lord Coke's own opinion, that a feoffment can effect that 8 8 
which a fine and recovery cannot, and therefore it cannot longer be ears all air. 
maintained, that he has laid it down, a fine is to all purpoſes aa __ 
feoffment upon record, 8 OED hs A 


by fine and 
recovery. 


It was ſaid that if a fine was void in this caſe, how would it make Many caſes 
a forfeiture: there are ſure many caſes where an act may be void as 8 — 
againſt another, and yet be a forfeiture to the perſon; I will give „ 
one inſtance, that of a copyhold tenant, a leaſe made by him is ther, and yet 
certainly void againſt the Lord, and yet is a forfeiture. Upon the 3 — 
whole we are of opinion that the fine and recovery were no bar to 


a leaſe for 
the remainders. inſtance 


made by a 
copyhold tenant, is certainly void againſt the Lord, and yet is a {orfeiture as to himſelf, 


Aalington verſus Cann and Andrews, July 3, 1744: Cale 49.7.7. 


| | | a. Can FO. 
] AVRENCE Holliſter being ſeiſed of ſeveral meſſuages, lands There mutt ge au Aa 
and tenements in Briſtol and other places, © did by will dated bea will doly . 


executed to 


** the 16th of March 1725. deviſe all his meſſuages, &c. in Briſtol ceate a 


8 >, in truſt to diſpoſe of the rents, charitable uſe, 
to a company of merchants there, in tr poſi h 


will not ſet up a truſt for a charity without a declaration in writing ; ſor in this caſe Lord Harawicke held 
that charitable uſes are within both the clauſes of the ſtatute of frauds and perjuries, as well within the clauſe 
of deviſes, as the clauſe relating to the declaration of truſts; and notwithſtanding there were circumſtances 
which ſhewed the inclination of the teſtator here, that ſome part of his eſtate ſhould go to charitable uſes, yet 
he did not think the evidence arifing from thence certain enough to decree this to be a truſt for charity, and 
that admitting parol evidence to prove it would be breaking in upon the ſtatute, 
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% Sec. not exceeding 750. for the building of an hoſpital to be 
« called SF. Lawrence's Hoſpital, and to be under a Maſter for in- 
ſtructing in reading, writing arithmetick, and mariners art, as 
* many boys as the profits of the eſtate given by him to the uſe of 
e the hoſpital would cloath ; and it was his deſire that the defen- 
dant and other perſons named in the will ſhould determine all 


© matters in difference relating to the hoſpital, and after their deaths 


e the dean and chapter of Briſtol, and their ſucceffors for ever, 


<* ſhould be the inſpectors of the hoſpital, and appointed the defen- 


* dants Cann, Andrews, and four other perſons, executors. 


Mr. Hollifter being in ſome apprehenſions whether this was a 
good diſpolition to a charity, and being apprehenſive that it was 
void under the ſtatute of mortmain, 9 Geo. 2. ch. 36. 


On the firſt of Auguſt 1738. he made a ſecond will, © reciting 
© him in the way of his profeſſion in various affairs, and had diſ- 
* charged them with great integrity and to his entire ſatisfaction ; 
and reciting alſo that his couſin the defendant Mrs. Andrews had 
for about 20 years ſerved him as his houſekeeper with great fide- 
lity, he deviſed to the defendants and their heirs all his meſſuages, 
Sc. in Briſtol to hold to the defendants their heirs and aſſigns for 
ever, in the nature of joint-tenants, and likewiſe gives ſeveral 


cc 
cc 
cc 
cc 
cc 


ec 


tenancy, and gave to the plaintiff, (who is his only child and heir 
at law) twenty guineas to buy her mourning, and ſtrictly enjoins 
her to ſubmit to the diſpoſition he had thereby made of his eſtate 
(ſhe being handſomly provided for by his marriage ſettlement on 
her mother, and otherwiſe ſince,) and that ſhe ſhould not preſume 
to conteſt the ſame ; it being made and publiſhed by him on the 
moſt cool and mature deliberation ; all his leaſehold eſtates and 
perſonal eſtate not before diſpoſed of he gave to the defendants, 
their executors, adminiſtrators and aſſigns, and appointed them 
executor and executrix, revoking all other wills, \ 


cc 
cc 
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On the 11th of Auguſt following the teſtator died, and ſometime 
after his death the defendants admit they found in his cloſet a paper 
writing ſubſcribed by him, and is as follows. 


© Rules, requeſts, that are defired to be obſerved and followed 
touching the execution of a certain will made by Lawrence Hol- 
liſter, dated the ſecond day of Augu/t 1738. the adminiſtration and 
power 1s wholly left to the management of the worthy Mr. Cann 
and Mary Andrews, their heirs and aſſigns for ever in the nature 
of jointenants. It was never my thoughts that my worthy friend 
Milliam Cann, Eſq; ſhould have any trouble in this affair more 
© than to aſſiſt my couſin Mary Andrews in managing the ſame, 


and 


4 


La) 


* 
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that the defendant Cann had been for many years concerned for 


other eſtates in different counties to theſe two defendants in joint- 
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ce and I hope that through his great goodneſs and charitable diſpoſition = 


« he will be pleaſed to bring the whole affair to it's deſired iflue : 
« And becauſe I am not willing to incumber the ſaid worthy il. 
« iam Cann, Eſq; I have wrote a full particular account of all 
« matters that are to be tranſacted under the adminiſtration of my 
« ſaid will, in the directions that are ſeparately given to the ſaid 
« Mary Andrews, which I hope and doubt not but the faid worthy 
William Cann, Eſq; will according to his undoubted generoſity 
« and integrity ſee performed, according to the humble requeſt of 
« a true and real friend, and according to your wonted and well 
« diſpoſed charitable diſpoſition towards all men. Law. Holliſter. 


%% Dundry, Auguſt 9, 1738. 


This paper was written by one William Long, and ſubſcribed by 
the teſtator. 


Mary Adlingtan, only daughter and heir of the teſtator, filed her 
bill againſt Mr. Cann and Mrs. Andrews the 25th of May 1739. and 
prayed a diſcovery of the truſt, and of what they know to have been 
ſaid or wrote by Lawrence Holliſter, or his order, touching the ap- 
plication of his real and perſonal eſtate, and that the will of the 1ſt 
of Auguſt may be declared null and void, and that ſhe may be let 
into poſſeſſion of the real eſtate, and that they may account to her 
likewiſe for the perſonal eſtate of her father. 


The defendants to ſo much of the bill as ſeeks a diſcovery of any 


ſecret truſt for charitable uſes, or any parol, or other declaration of 


truſt of the real and perſonal eſtates of Lawrence Holliſter, not made 
by him in writing, and not ſigned by him, they plead that he was 
ſeiſed in fee of thoſe lands, and that by the will of the firſt of Au- 
guſt 1738. he diſpoſed of them abſolutely to them and their heirs, 


And further plead the act of 29 Cha. 2. ch. 3. for prevention of 
frauds and perjuries, by which all declarations or creations of truſt of 
any lands ſhould be manifeſted by ſome writing ſigned by the party, or 
by bis laſt will, or elſe ſhould be utterly void and of none effect. And 
therefore the diſcovery of ſuch parol declarations of truſt, as ſought 
by the bill, is no ways material to the plaintiff's relief, nor are de- 
15 obliged to anſwer to it, and therefore plead the will and 
act in bar. 


In anſwer to the reſidue of the bill the defendant Andrews poſi- 


tively denies, that ſuch directions as are alluded to by the ſaid writing, 
or any other directions, were ever given by the ſaid teſtator to her 
touching any charitable uſe, or truſt in the bill mentioned, or any 
other truſt whatſoever, 


1 They 
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They both likewiſe deny that they were ever named or ap- 


pointed, in any writing to their knowledge, to have the management 


of any charitable uſe as truſtees : or that the teſtator did ſignify to 
them in any kind of writing his deſigning to ſettle his eſtate in truſt 
for the benefit of any charitable uſe or uſes. 


On the 28th of July 1740. the plea came on to be argued before 
Lord Hardwicke, who ordered it to ſtand for an anſwer, with li- 


berty to except, and the benefit of the plea was ſaved to the de- 
ſendants till the hearing of the cauſe. ; 


This cauſe ſtood in the paper the 5th of June, and was heard 
ſoon after. 


Mr. Attorney General for the plaintiff, 
That though the teſtator has taken all the care he can to evade 


the ſtatute of mortmain, yet the ſtatute will not permit an act to 
avoid the act. | 


That cloufule inconſuete inducunt ſuſpicionem, and that the in- 
troduction of the will, and giving the eſtate to the defendants in 


jeint-tenancy, are very extraordinary. 


That the act does not require, that the deviſe of land upon a truſt 
ſhould be ſuch a one as is capable of being carried into execution. 


That the paper is to be taken as part of his will, that this is a 
truſt, and appears to be ſo by proof and admiſſion ; and clear that it 
is a declaration of truſt, though it does not appear for what purpoſes. 


That the law being for a general good, ought to be liberally ex- 
pounded, | ; | 

By the ſtat. of Mortmain, ꝙ G. 2. cb. 36. No manors, lands, &c. 
* nor ſums of money, goods, Sc. or any other perſonal eſtate what- 
* ſoever to be laid out in the purchaſe of any lands, &c. ſhall be 
given, granted, c. or any ways charged or incumbered by any 
ce perſon or perſons whatſoever, in truſt or for the benefit of any cha- 
<* ritable uſes whatſoever, unleſs ſuch gift, conveyance, appointment, 
* &c. be by deed indented, ſealed and delivered in the preſence of 
e two or more credible witneſſes, twelve kalendar months at leaſt 
before the death of ſuch donor or grantor (including the days of 
the execution and death) and be inrolled in the court of Chan- 


« cery within ſix kalendar months next after the execution there- 
* of; Ic: | ? 


That under the words, in truſt or for the benefit of, they might 
be admitted to read parol proof, to ſhew it to be a truſt for a charity. 


Mr. 


in the Time of Lord Chancellor HARD wWIcERE. 
Mr. Wilbraham for the defendants. 


The teſtator had a power to give the eſtate as he thought proper, 
ſo as his diſpoſition was confiſtent with the rules of law, as well 
with regard to the manner of giving, as the object of the gift. 


If the gift be to the deviſees for their own benefit, in point of 

law it is a good deviſe. | 
Upon the face of the will it appears to be fo, and primd facie 

in every deviſe not only the legal, but the beneficial intereſt paſſes. 


To deprive a deviſee of this' benefit, it is incumbent on the 
plaintiff to ſhew that it was given upon a truſt, or that the will is 
inconſiſtent with the rule of ſome poſitive law, and that the deviſee 


took the legal intereſt in ſuch eſtate, not for his own but for the uſe 
of another. 


This muſt be done by ſhewing it to be a truſt, and that cannot 
be done but by ſhewing a declaration of that truſt in writing ; and 
therefore the plaintiff has recourſe to the paper writing ; and this is 
faid to be a declaration of the truſt of the legal eſtates given by 
the will. 


If this were a voluntary deed, would a paper even declaring a 
truſt be ſufficient to take it from the grantee ? no certainly. 


If an eſtate is given by a will, can a paper-writing declare that 
the truſt of the lands ſhall be to A. remainder to B. and take it 
clearly from the deviſee, and give it to another ? 


This would evade the intent of the ſtatute of frauds and per- 
juries, which was to prevent frauds in obtaining wills from perſons 
by obtending other inſtruments, or by forgery. 


Here, if a man was conſcious that another had left his eſtate to 
one or two perſons, if a third ſhould get a declaration that the de- 
viſees were truſtees for himſelf, or if ſuch a paper ſhould be forged ; 
this would take away the deviſed lands from the deviſee, who had 
them by a ſolemn inſtrument, and tranſlate the gift to another, 


without any other ſolemnity but a paper writing barely ſigned, but 


not atteſted. | 


The queſtion is, whether here is ſuch a declaration of a truſt in 
writing as the court can make any decree upon, to wreſt the legal 
eſtate out of theſe deviſees for the benefit of a third perſon. And 
the reſolution of this queſtion will depend on another, 
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Whether here are grounds ſufficient for a court of equity to have 
declared the defendants truſtees for a charity ; for I will not con- 
tend but that if they were truſtees for a charity, though an indefi- 
nite one, that might be OL to enable the crown to apply the 
gift. 


This paper is not ſufficient to determine upon, that the teſtator 
meant to give his eſtate at all in charity, 


That it is too uncertain to found a judgment upon, and but con- 
JeQural at leaſt. 


Whether he meant this will is not clear, for the date is different, 
the paper referring to a will of the 2d of Auguſt: nor does it with 
certainty anſwer the deſcription, for the defendants are not joint- 
tenants of the whole, part of the eſtate being given. to Mr. Cann 
ſolely. 


It appears likewiſe by theſe deeds that the teſtator had a regard 
for Mrs. Andrews, and a deſign to provide for her. 


Lord Chancellor thinking there might be ſome reſemblance be- 
tween this caſe and thoſe upon the ſtatutes of ſuperſtitious uſes, 
where non conſtat that there was any ſuch uſe on the face of the 
wills themſelves, but a ſecret truſt for that purpoſe, ordered this 
cauſe to ſtand over to ſearch into precedents. And on the 3d of 
July 1744. the cauſe came on again, when the council for the 
plaintiff produced three precedents out of the court of Exchequer. 


Firſt, The Attorney General againſt Tones, the 4th of James 
the ſecond. 


Secondly, The King verſus Lady Portington, the 4th of William 
and Mary, 1 Salk, 162, and Caſes in B. R. in the time of Milliam 
the third, Caſe 31. | 


Thirdly, The * General againſt Lauſon, Trinity term, ibe 
third of William and Mary. 


To ſhew that notwithſtanding there is not under a will an ex- 
preſs deviſe to a ſuperſtitious uſe, yet that a court of equity will 
from ſuſpicious circumſtances, as where a teſtator deviſes bis eſtate 
to a ſtranger and his heirs without declaring a truſt, admit parol 
evidence to ſhew the teſtator's intention to give it to ſuch a uſe. 


The council for the defendants inſiſted that two out of the three 
caſes did not come up to the preſent, for they were not the caſe of 
wills, but upon a conveyance. 


The 
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- The laſt has ſome reſemblance, becauſe it was upon a will, a de- 
viſe to Lady Portington and her heirs, without any truſt ; the court 
declared it to be a ſuperſtitious uſe, - and therefore the King ſhall 


order it to be applied to a proper uſe. 


So far as this decree was founded upon parol evidence, it differs 


from the ſtatute of frauds and perjuries. 


But it is material what grounds they went upon in admitting 
proof. | | 


It is ſtated in Mr, ſerjeant Salkeld's Reports, © that it was held 
te firſt, that the ſtatute of frauds did not bind the King, but took 


ſuch 


place only between party and party. Secondly, That the King, 
„ as head of the commonwealth, is obliged by the common law, 
te and for that purpoſe intruſted and impowered to ſee that nothing 
te be done to the diſheriſon of the crown, or the propagation of a 
« falſe religion, and to that end entitled to pray a diſcovery of a 
ce ſaperſtitious uſe. Thirdly, This uſe being ſuperſtitious, is merely 
e void, and for that reaſon the King cannot have it: yet however 
ce jt is not fo far void as that it ſhall reſult to the heir, and therefore 
e the King ſhall order it to be applied to a proper uſe; ſo that the 
ground upon which the decree goes upon there, is the prerogative 


given to the King by the firſt of Edward the 6th, ch. 14. 


There are three caſes where a ſtatute ſhall bind the King, though 


he is not named. 


Firſt, He is included in the 13th of Elizabeth for reſtraining col- 


lege leaſes under the general words body politic or corporate. 


Secondly, He ſhall not be exempted by conſtruction of law out of 


the general words of acts made to ſuppreſs wrong. 


Thirdly, The general words of ſtatutes which tend to perform the 
will of a founder or donor ſhall bind the King though not named. 


See Magdalen Coll. caſe, 11 Co. 66. b. 


The reaſon why a benefit is given to the King where there are 
ſuperſtitious uſes, is to prevent the growth and encouragement of a 


falſe religion. Vide 1 Edw. 6. 


Fromt his time down to the ſtatute of frauds, the King might have 
had the benefit of parol evidence ; but as the King is not bound by 
the Stat. of frauds and perjuries, for he is not named, and relating 
only to party and party, the reaſon of the court of Exchequer's ad- 


mitting parol evidence was founded upon this rule, 


* 
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The preſent queſtion is between an heir at law and a deviſee; 
and there is no prerogative in this caſe, neither is there any particu. 
lar privilege belonging to a charity, to exempt it out of the ſtatute 
of frauds. 


That the ſtatute of mortmain does not veſt any thing in the crown, 
or by a deviſe to charity, but operates only by annulling the deviſe 
abſolutely. 


That the conſtruction aimed at by the plaintiffs would be totally 
deſtroying the ſtatute of frauds, the great fence of our property, if 
a paper which may be forged after a perſon has made his will, ſhall 
be admitted to be a declaration of truſt only in thoſe perſons, who 
had an abſolute deviſe by the will without any truſt, 


The caſes of ſuperſtitious uſes are very different from this. 


Superſtitious uſes are mala in ſe, and deſtructive to our con- 
ſtitution and government under the proteſtant religion, and therefore 
the law prohibits them; but it is not ſo with charitable uſes, which 
have been always favoured, as in copyhold eſtates given by will to 
charitable uſes, ſurrenders have been ſupplied. 


The true foundation of this ſtatute of mortmain was, that there 
was enough of land got into the hands of corporations that are indiſ- 
ſoluble, and that even now charities may be eſtabliſhed in the life- 
time of a perſon, but ſhall not be done in his laſt moments. 


That the judges have declared ſuperſtitious uſes to be bad ones, 
which makes this caſe differ materially from them, and therefore is 
not at all affected by them. 


That ſuppoſing this paper to have been a writing executed in the 
preſence of three witneſſes, yet it is not ſuch a deſignation of a cha- 
rity, as will take this caſe out of the ſtatute of frauds. 


Mr. Attorney General in his reply ſaid, there was nothing in the 
mortmain act which confines it to a truſt in writing. 


For it is 70 any perſon in truſt, or for the benefit of any charitable 


uſes. 


So that if the intention can be made appear whether it be in wri- 
ting or not, 1t is equally within this ſtatute. 


The point the ſtatute had in view, was to prevent the diſinheriſon 
of heirs, and if the conſtruction of the defendant's council ſhould 
prevail, it would be a means of letting in an evaſion upon this act. 


Acts 


I 
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Acts of parliament of this kind are to be conſtrued liberally and 
favourably, ſo as to ſuppreſs the miſchief, and advance the re- 
medy. 


That there are ſeveral expreſſions in this paper which are not re- 
concileable to any thing but a charity; ſuch as I hope and doubt not 
but the ſaid worthy William Cann will according to his undoubted ge- 
neroſity, and integrity, fee performed, according to his wonted and 
well diſpoſed charitable diſpoſition towaras all men. 


LOoRD CHANCELLOR, 


58 


I have been under ſome doubts as to the determination of this 
caſe. 


Becauſe on the one hand great inconvenience may ariſe, from 
means being found out to evade and elude the ſtatute of mortmain : 
And on the other hand, it may be a dangerous thing to determine 
this caſe to be a truſt ; for I muſt break in upon the ſtatute of frauds, 


by admitting parol evidence to prove the teftator intended his eſtate 
for charitable uſes. 


Therefore to find out a medium was the great difficulty. 


As to the preſent caſe, if the court can find a way of determining 
it, which will avoid the eluding the ſtatute of mortmain, there is 


the ſtatute of frauds and perjuries. | 


mortmain law, which induced him miſtakenly to revoke the firſt 
will, from an imagination that it was within that ſtatute ; for if he 
had not revoked it, that will would certainly have ſtood, as it was 
made ſo long before his death. 


But however this ought not to have any particular influence on 
my determination of the caſe. | 


There are three queſtions : 


Firſt, Whether this be a caſe within the ſtatute of frauds and 


perjuries, 


Secondly, Whether here is ſuch a declaration of truſt as is re- 
quired by that ſtatute. 


Thirdly, If not a cafe within the ſtatute of frauds, whether on 


charity, : 
Vor. III. Q q | 1 


/ 


no reaſon to induce the court to make a ſtrain which might affect 


It was a terror and apprehenſion which the teſtator had of this 


the foot of parol proof, here is ſufficient evidence of a truſt for 
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L Tam of opinion this is a caſe within that ſtatute ; for otherwiſe I 
thould open a door to infinite inconvenience with regard to this 
ſtatute, and which would conſiderably overbalance the miſchief 
that can ariſe by leaving a loop-hole WIRREny to elude the ſta- 
tute 1 mortmain. 


4 50 


Conſider that charitable uſes are within both the clauſes of the 
Natute of frauds, as well within the clauſe of deviſes, as the clauſe 
relating to the declaration of truſts. 


That this has been determined, that there muſt be a declaration 
of truſt, and that there muſt be a will duly executed, in order to 
oreate a charitable uſe ; and even though ſuch appointments have 
got the better of the ſtatute de donts, and copyhold eſtates, yet that 
it is not a good appointment to paſs freehold lands to a charitable 
uſe within this ſtatute, | | 


It was determined by Lord Talbet, in the caſe of the Attorney 
General verſus Spillet, that the court could not ſet up a truſt for a 
charity without a declaration in writing, notwithſtanding there were 
ſuch circumſtances in favour of the charity, that the teſtator could 
not mean any thing elſe; and notwithſtanding the deviſees there, as 
well as here, were jointenants, the caufe was reheard before me 
in Trinity Term 1739. and I was of the ſame opinion, and the de- 
eree was affirmed. 


It has been objeRted- by Mr. Attorney General, het there are 
words in the ſtatute of mortmain, that go farther than the ſtatute 
of frauds, and which were intended to take in parol truſts. 


« That no lands, &c. ſhall be charged or ineumbered to any 
e perſon in truſt, or for the benefit of any charitable uſe what- 
cc ſoever. 55 | 


Mr. Attorney General ſaid, this is a new law, ſubje& to the 
| ſtatute of frauds and perjuries, and that this act 2 any diſ- 
poſition void for the benefit of a charitable uſe, whether in writing 


Or not. 
* 


The ſtstute But I am of opinion this law has not abrogated the ſtatute of 


22 frauds, which, being made for the publick good, — en, 


gated the ſta- I mponere futuris 
tute of frauds, 


which being made for the publick good, ought normam imponere futuris. 


The diſsbling It 18 true, the ſtatute of frauds cannot govern the particular pro- 


ſatotee againſt viſions of that ſtatute, but it muſt govern the conſtruction of ſub- 
papiſts mu | 
be conſtrued by what is laid down in precedent acts; ſo in like manner the ſtatute of frauds, an it does 
not govern the particular proviſions of the ſtatute of RENE, yet it governs the conſtruction of that act, 
as being a ſubſcquent one. t 


ſequent 
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ſequent acts, as under the diſabling ſtatutes againſt papiſts, they 
muſt be conſtrued by the rules of law, and by what is laid down in 


precedent acts. 


If it ſhould be admitted, that the ſtatute of mortmain took all 
theſe caſes out of the ſtatute of frauds, and was intended to introdute 
parol evidence, it would do more miſchief by laying the foundation 
for a great deal of perjury, than it can poſſibly do good in any other 
reſpect whatſoever, 


But, as I ſaid before, this cannot be, for it muſt be conſtrued 
conformably to the ſtatute of frauds and perjuries. 


The ſecond queſtion is, whether there is in this caſe a proper de- 
claration of truſt ? And this depends upon the conſtruction on the 
paper writing of the gth of Auguſt 1738, called Rules, Requeſts, 
Sc. | 


. There is a miſtake in it, as to the deſcription of the will, but I 
lay no weight on this, except there had been another will in being, 
and therefore muſt take it to refer to the will of the iſt of Au- 


guft 1738. 


Conſider whether from the nature of the paper it can be admitted 
as a declaration of truſt: And I am of opinion it can not, for the 
reaſons given at the bar, which are very proper ones. | 


If the teſtator had made a feoffment to himſelf and his heirs; and 
left ſuch a paper, this would have been a good declaration of truſt 
within the other clauſe of the ſtatute of frauds, | 


But this preſent caſe ariſes upon the clauſe of the ſtatute of frauds 
relating to a diſpoſition of lands by will. £ | 


Here is a paper ſubſequent in date to the will, and therefore, if 


it had any effect, it would operate as a revocation of the will with 


regard to the beneficial intereſt in the eſtate, 
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But it is not executed with the proper ſolemnities; for, as to free- The fame ſo- 


hold lands, a man can no more diſpoſe of a truſt or equitable inte- ——_ the 
reſt, than he can of the legal eſtate in thoſe lands, under the ſta- 2 l 


tute of frauds, without theſe ſolemnities. 


frauds, to diſ- 


1 poſe of a 
truſt or. equitable intereſt in freehold lands, as of a _ eſlate in ſuch lands; nor can a teſtator revoke a 


truſt, any more than he can deviſe it, without theſe ſolemnities. 


Neither can he revoke a truſt, or equitable intereſt, in free-- 


hold lands, any more than he can deviſe it without theſe ſolem- 
luties. | 


If 


452 


CASES Argued and Determined 


If, by this paper, he had even named another perſon for his trul. 
tee, it would not have ſet aſide the will, unleſs the deviſee had 
fraud prevailed upon the teſtator to give him the eſtate abſolutely 


under the will, and told the teſtator, that after the will was execy- 


ted, ſuch a paper would be a ſufficient declaration of the truſt 
for a charity ; but, upon the foot of a plain deviſe, and without 
any mixture of miſtake, or fraud, it is not a good declaration of 


Therefore, I am of opinion, this paper is not within the mean- 
ing of the ſtatute of frauds, nor does it amount to ſuch a declaration 
of a truſt as is there required. | 


But, thirdly, ſuppoſing it was not within the ſtatute of frauds, 
then, whether there is ſufficient foundation, conſidering the uncer- 


tainty of the proof in this cafe, to decree this to be a truſt for 
charity. | 


Now, as to this, the caſe, to be ſure, is more doubtful ; but 
yet I am not ſatisfied to decree it upon this foundation, 


I do agree, that there does appear to be ,an inclination in the 
teſtator, that ſome part of his eſtate ſhould go to charitable uſes. 


Jo be ſure, he was in apprehenſions of the ſtatute of mortmain, 
by the evidence which has been given of his defiring the defendant 
Cann to lend him the act to read it over carefully: And, that this 

per is a circumſtantial evidence, to ſhew his intention of giving 
ſomething to charity; for, I do agree, that theſe expreſſions, Mr. 


Cann's wonted and well diſpeſed charitable diſpoſition, &c. muſt other- 
wiſe appear abſurd. 


But, how is it clear to me, that the teſtator, Mr. Holh/ter, intend- 


ed the whole for charity, or how much, if he meant only part of 
his eftate ſhould go in that manner. | 


For, upon the evidence, it is manifeſt he did not intend the whole 
ſhould go to charity. | 


The defendant's witneſſes prove, that the teſtator had a great re- 
zard for Mr. Cann, and Mrs. Andrews, and that he declared he had 
given them great part of his eflate; and that he himſelf told Mrs. 
Andrews, juſt before his death, he had made his will, and done 
well for her; and, that ſhe replied, I have a greater regard for your 
relations than my own ; to which he anſwered, do not give away 
ſo much, as to leave too little for yourſelf, | 


4 But 
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But I do not reſt it on the defendant's proof, for the plaintiff's 
evidence, in ſome meaſure, correſponds with it; for her witnefles 
ſay, that Mr. Holliſter deſigned the greateſt part of his eſtate to cha- 
ritable uſes, which implies, they did not think he intended the 
whole. é | 


As to the charitable uſes, provided it was ſufficiently proved, and 
the ſtatute of frauds was out of the way, how am I to diſcover how 
much he intended to the deviſees, and how much to charity, or 
how ſhall I be able to draw the the line between the deviſees and 
the charity. 3 


He could not under this new will by reaſon of the mortmain 
act, deviſe it directly; and he did not know, that in point of law, 
the old one was good. SE 


What rule then has a court of equity to go by, to determine 
how much of the will is void, and how much of the teſtator's eſtate 
ſhall go to the plaintiff? 


Befides, very little inconvenience - can. ariſe from my determina- 
tion, for this caſe cannot be liable to great objections, as a general 
caſe, becauſe the inſtances of truſtees abuſing the truſt of charity are 
ſo frequent, that they are a ſafficient warning to reaſonable men, 
not to leave their eſtates under ſuch uncertainty, as to put them ab- 


ſolutely under a perſon's-power, and then truſt to his generoſity for 


the diſpoſing of them in charity. 


The next conſideration is upon the caſes that have been cited 


of ſuperſtitious. uſes, and the conſtruction of the law upon thoſe 
ſtatutes. | 


No the court of exchequer, in Lady Portington's caſe, held, that 
the ſtatute of frauds did not extend to the King, and entered into pa- 
rol proof upon this foundation. | 


But, as I am of opinion the preſent caſe is clearly within the ſta- 
tute of frauds, it makes a material difference, and takes them from 
being precedents here: And for this. reaſon, I am. not obliged to 


determine whether the judgment of the exchequer in Lady Porting- 


: ons caſe was right or not. 


In Mr: Serjeant Salkeld's report of this caſe, it was a traverſe to 


an inquiſition poſt mortem, where the jury found for the King, but 


ſubject to the opinion of the court, whether the deviſe could be 
.averred to be a truſt to a ſuperſtitious uſe; and the court of King's 
Bench. held it could not, and that' both from the ſtatute of frauds, 
and from the nature of the thing. | 
_ 5 437 But 
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| The king, in But after this, on the 26th of May 1693, it came before the court 


3 of exchequer, upon an information for a diſcovery, and an appli- 


two ways, cation of the deviſe to an uſe truly charitable; for the King, in the 
either on the court of exchequer, may proceed two ways, either on the Latin 
Latin fide, fide, or on the Engliſh, by way of information. 


or on the 
Eng lib, by way of information. | 


—— _ They held, that the ſtatute of frauds did not bind the King, but 


ime of took place only between party and party: I own, I am doubtful as 
frauds did not to this doctrine, that the King is not bound by a ſtatute unleſs he is 


bind the king, | 
— preſſly named. 


only between 


party and par- There is a caſe, however, where it has been determined that he 
— pg is not, and that is upon the ſixteenth ſection of the ſtatute of frauds, 
named: Lord whereby it is enaQted, © that no writ of Fer: facias, or other writ of 
CO * execution, ſhall bind the property of the goods againſt whom ſuch 
u ore © Writ of execution is ſued forth, but from the time that ſuch writ 
* ſhall be delivered to the ſheriff, Cc. to be executed; and for the 
better manifeſtation of the time, ſuch ſheriff, &c. ſhall, upon 
* the receipt of any ſuch writ, indorſe upon the back thereof 
* the day of the month or year whereon he or they received the 


* ſame.” 


Io extents Now the King, notwithſtanding this clauſe in the caſe of extents 
granted by a and executions, is not bound by the teſte; as, where in a long vaca- 


baron, he 


marks the day tion, the teſte is dated as of the laſt day of the precedent term; it 


of granting ſhall prevail againſt intermediate acts between the. King's debtor 


3 and other perſons ; though the practice is in extents gr: ited by a 


bind before baton, to mark the day of granting them, and they do not bind be- 
that dap; but fore that day. 


where in a 
long vacation 


the teſte is da- As to what was mentioned by Mr. Attorney General, on the ſta- 
2 on. tute of uſury, I have looked into it, and likewiſe into the ſtatute 
precedent Of Queen Ann, which is penned in the ſame words, and where 
term, it ſhall parol evidence has been admitted to ſhew àſuricus intereſt taken 

2 a mortgagee, though there was none upon the face of the deed it- 


acts between ſelf, is upon this clauſe, 12 Ann. ff. 2. c. 16. je. 1.“ All bonds 
the king's * and aſſurances for the payment of any principal or money to be 


F * lent upon uſury, whereupon there ſhall be reſerved or talen above 


« five in the hundred, ſhall be utterly void. 


If a mortgage Suppoſe a mortgage to be drawn only for five per cent. and the 


be drawn for Mortgagee takes fix, it would be void upon the word take, 


5 per cent. | 
and a mortgagee takes fix, it would be void on the word tale, in the ſtat of 12 Ann. 


In the preſent caſe, it is extremely improper for the court to make 
a decree for the plaintiff; becauſe the conrt cannot decree the - 4 
2 | vi 
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viſe to be void, ſince the making the ſtatute of mortmain, any 
more than they could deviſe it to be a truſt for the heir at law be- 
fore the ſtatute. 2 


But I am not under a neceſſity of interfering in this, becauſe the 
plaintiff has a remedy at law under the proviſion of the ſtatute of 
mortmain, /e&. 3, © that all gifts, grants, conveyances, &c, of any 
« lands, Sc. or of any ſtock money, Cc. which ſhall be made in 
* any other form than by this act is directed, ſhall be abſolutely, 
« and to all intents and purpoſes, void, 


So that the deviſe of the legal eſtate is made void, and not merely 
the truſt for the charitable uſe. 


The truſt then being made void, infects the legal eſtate, and bare the” 
makes void the whole deviſe, and then the land deſcends, and is on 888 
exactly parallel with the ſtat. of 11 & 12 V. 3. relating to papiſts : the truft ate 
And this point on the laſt mentioned ſtatute came in queſtion before — 8 
Lord King, in the caſe of Carrick verſus Errington, 2 P. W. 36 1. gate void 
where it was held, that if all the 2 who were to take the likewiſe, 


truſt were papiſts, it will make the legal eſtate void likewiſe. 


There was another caſe of Marwood verſus Dorawell, which came 
firſt before the court of Common Pleas, and afterwards, on a writ 
of error, to the court of King's Bench, whilſt I was Chief Juſtice, 
and the whole court were unanimouſly of the ſame opinion. 


The conſequence of this is, that the plaintiff may bring an 
ejectment if ſhe pleaſes; and, if fo, I will retain the bill for a twelve- 
month, to give her an opportunity of trying it at law, for the plain- 
tiff's is undoubtedly an hard caſe, as ſhe is an only child, and heir at 
law ; but this is all the relief I can give her, 


The plaintiff not caring to be at the expence of a trial at law, 


but acquieſcing under Lord Chancellor's opinion, the bill was diſ- 
miſſed without coſts. 
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156 As E 8 Argued and Determined 


"Caſe 50, Roſs verſus Euer, Jul I 744. 
Tt SC. r.. 

By a ſettle- FN 1734, there was a treaty of marriage between the defendant 
8 and Ann Thompſon, widow, and ſhe being poſſeſſed of South Sea 


3000 8. 8. ſtock and annuities, to the value of three thouſand pounds, it was 
flock betong- agreed, that the ſame ſhould be veſted in truſtees; and in purſu- 
ws en in- ance of this agreement, ſhe did transfer her ſtock to truſtees ac- 
veſted in truſ- cordingly ; and by an indenture of the firſt of June 1731, reciting 
| 3 ng anf the intended marriage, it was declared the ſame was in truſt for 
fer one moiety Anm till the marriage, and then to pay all the intereſt and dividends 
to ſuch 1 the defendant during the joint lives of him and Ann; and if ſhe 
2 ſhould die in his life-time, and there ſhould be any children of her 
c, as he body by him living at her death, then to pay a moiety to him of 
ould by ver the faid ſtock, and the other moiety to ſuch child or children; 
writing, e @nd in caſe of no child living at her death, (ſhe dying in his life-time) 
other writing, then the truſtees were to transfer the other moiety unto ſuch perſon or 
| 2 l perſons, und to and for ſuch uſes, intents, and purpoſes, and in ſuch 
to be atteſted anner as the ſaid Ann ſhould, in and by her laſt will and teflament 
by two or ein writing, or other writing under hand and ſcal, to be atteſted by 
| — te or more credible witneſſes, notwithſtanding her intended coverture, 
point, & c. limit, direct, or declare, and for want of ſuch direction, limitation, 
_— want or declaration, then in truſt to offign and transfer-all ſuch flocks to 
— the executors or adminiſtrators of the ſaid Ann; in which indenture 
&c.thenin was contained a proviſo or power for the defendant and Ann, with 
de arg the conſent of the truſtees, to revoke all or any of the truſts, 


ſtocks to het and declare any other uſes or truſts as they ſhould think fit. 
executor or | | | 

adminiſtrators, After her death, a paper was found in her cloſet of her hand writing, by--which ſhe gave 
different ſums, to different perſans, but not ſigned or ſealed by her, nor atteſted by witneſſes. Lord Hard- 

Wwicke of opinion, that the words, under ber hand and ſeal to be attefled by tavo or more credible witneſſes, 

are referable to the avill as well as to the other writing, and for want of -the ceremony of ſealing, and at- 
. teftation by witneſſes, this paper wwas not a good execution of the power. | 


The defendant and his wife having been. married ſome time, and 
no probability of iſſue, ſhe was prevailed upon by him, to join in 
revoking the truſts as to one thouſand poutids, and the truſtees, 

by their directions, did aſſign one thouſand pounds to the defen- 

dant. | | 


Ann died in April 1741. and on the day ſhe died, the defendant 
found a paper of her hand writing in her cloſet, in the preſence of 
one of her fiſters, and another perſon, but not ſigned by her, nor 
ſealed, nor atteſted by witnefles, and the- defendant immediately 

took a copy of it, and then ſealed the original under cover, which 
remained unopened in his cuſtody, till the day he put in his anſwer; 
the defendant produced this copy at Doors Commons when he took 
adminiſtration to his wife, on the 3 iſt of October 1741, being in- 


formed there that the paper was of no ſignification. | 
A COPY 
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A copy of the paper left by Mrs. Euer, December 21, 1740. 
I declare this my will. 


To ſiſter Ekzabeth Taylor — — 100 
To ſiſter Sarah Roſs — — 100 
To her ſon Alexander Roſs — — 400 
To pay his aunt Taylor twenty pounds a year du- 

ring her natural life, and then to return to himſelf 
To Ann Roſs fifty pounds - —— | 


To Dorothy Roſs fifty pounds — inf 
To Thomas Bodenham — 3 — 100 
To Edward Bodenbam fifty — — 

To William Bodenham fifty yx —— — 3 
To Mary Branch fifty pounds — — 

To Richard Branch 75 — — 88 
To Joys Kitford fifty — — wh 
Mr. Hinchley fifty pounds —_—_ — 

To two truſtees fifty pounds. 

To Mr. E. — ——— 10oo 
To Mr. Spring a ring. 


To ſiſter M. a ring. 
To Mrs. Sarab Clamſon twenty pounds. 
To her daughter Elizabeth twenty pounds. 


The plaintiffs have brought their bill againſt the truſtees, in whoſe 
names the ſtocks are now ſtanding, that they may be compelled to 
make ſale of a moiety of all ſuch ſtocks as remained undiſpoſed 
of at Ann's death, and apply the money ariſing thereby, or ſo much 


as ſhall be neceſſary, to and among the plaintiffs, towards payment 


of the ſums given them by the ſaid paper writing, in proportion 
with ſeveral other ſums thereby given to other of Ann's relations. 


Mr. Attorney General, for the plaintiffs : It may be ſaid, per- 
haps, that though this paper writing is an appointment of money, 
it is not a proper one of ſtocks. 


But if there is no other fund, out of which the ſums given by 
this writing can be paid, yet, I apprehend, that this will be ſuffi- 
cient to entitle the truſtees to transfer the ſtocks. 


LoRD CHANCELLOR. 


You need not labour this, for the caſe will not turn upon it. 


Mr. Attorney General, the firſt queſtion is, whether Mrs. Ewer 


has made a ſufficient appointment within the meaning of the 
power, 


Vor, III. 8 1 | It 
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It may be ſaid, perhaps, that this power cannot be executed 
without a writing in the preſence of two witneſſes, and under hand 
and ſeal ; but it muſt be admitted to have been her own ſtock, ſo 
that ſhe had an abſolute dominion over it, and what ſhe has reſerved 
is out of her own property. 


That the word or ſeparates the clauſe, and the atteſtation relates 
to the words other writing only, and if ſo, then this is a will within 
the meaning of the power. 


That à ſeal is not neceſſary to make a will good, 


That the court will not ſtrain to ſet aſide this execution of the 
power, where the intention of Mrs, Ewer was plain to diſpoſe 
of part of her ſtocks among the only relations ſhe had, the 
plaintiffs. | 


Secondly, Where there is a truſt for a wife's ſeparate uſe, this 
court looks upon her as a feme ſole. 


If fo, then this is a writing which would have paſſed her perſo- 
nal eſtate if ſhe had been a feme ſole, and it will equally paſs 
the ſeparate property of a wife, whom this court conſiders as a 


Feme ſole. 


Mr. Wilbraham of the ſame fide: It has been held in many in- 
ances, that though a wife cannot make a will, yet that ſhe may 


appoint. Cro. Elix. 27, Efton verſus Mood. Cro Car. 219. Merriat 
againſt K:ng/man, 


The preſent is a contract of the ſame nature with theſe caſes at 
common law. 


Whether this is ſo complete an inſtrument as would be eſteemed 
a will in the ſpiritual court, is the queſtion ? 


T his is certainly a teſtamentary ſchedule at leaſt, and would be 
regarded as ſuch by that court. 


Nothing can be ſtronger than the out-ſet here. 

I declare this my will. 

It is dated beſides, and all written with her own hand, 

Mr Tracy Atkyns of the ſame fide: Submitted that it was a good 


execution of the power; becauſe the words or other writing, ſepa- 


rated the ſentence, as or is in its natural fignification a ans” 
| 4 | That 


r ̃ ̃²˙ ˙ »N ¹˙¹mãmuͥ mmh de RSS: 
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That there is no inſtance of courts of law ot equity con- 
ſtruing or a copulative, except where the intention of the party 
required it, but was never ſo conſtrued as to deſtroy an intention, 
or to defeat the execution of a power. 


And therefore thought himſelf juſtified from the words them- 
ſelves, to inſiſt, that a will in writing unatteſted by witneſſes, is a 
good appointment within the meaning of this power, as witneſſes 
are not neceſſary to a will of perſonal eſtate, though they are to a 
deed, to which the drawer of this ſettlement has properly confined 


it. Vid. 10 Co 93. Doctor Layfield's caſe, and 1 Inſt. 7. B. 


That, ſuppoſing there is any doubt in this clauſe, yet, in ſupport 
of the execution of a power, there ought to be a favourable con- 
ſtruction, for though formerly taken ſtrictly, yet latterly more libe- 
rally expounded, Vide the Marguiſs of Antrim's caſe verſus The Duke 


of Buckingham, 1 Ch. Caſ. 17. Swinbourne 94, 519, 522. Dyer 


72. A. 2d caſe. 


The two laſt were in the caſe of land, and though not the ſame 
ceremonies were required ben, in a will of lands as ſince, under the 
ſtatute of frauds and perjuries, yet lands were always of higher 
eſtimation in the eye of the law than a perſonal chattle, and not- 
withſtanding it was held, that the real eſtate paſſed by theſe wills. 


He alſo cited Loveday verſus Claridge, in Limbrey verſus Maſon, 
Lord Chief Baron Comyns 452. and ſeveral other caſes in the next 
page, to ſhew, that if powers are defectively executed, the court 
will ſupply it. Vide Smith verſus Aſbton, Caſ. in Chan. 1 vol. 263. 


To obviate the objection againſt theſe caſes, that they have been 
where wife and children were concerned, and that this circumſtance 
weighed ſtrongly with the court in determining them, he men- 
tioned Gold and Rutland, Paſch. T. 1719. Eg. Caſ. Abr. 346. where 
there was no execution in writing purſuant to the directions of a 
power, but all diſpoſed of by word of mouth, and in favour too 
of collateral relations (three nieces) to the prejudice of the huſband; 
and yet Lord Macclesfield, on a bill brought by the huſband to ſet 
this diſpoſition afide, decreed for the defendants. 


To apply the laſt caſe to the preſent. 


Mrs. Euer having reſerved the ſtocks to herſelf, had an abſo- 


lute power to diſpoſe of them as ſhe thought fit, and might have 
given them away abſolutely, or upon terms. 


That 
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That by this power ſhe was made in the nature of a feme ſole, 
and as ſuch a diſpoſition in that caſe would have been good, why 
1 not in this? Her adminiſtrator in that caſe could not have impeach- 
| ed ſuch a diſpoſition, no more can her huſband in this, who has no 
other right but as an adminiſtrator, 


And therefore the diſpoſition which ſhe has made to the plaintiffs 


is perfect and compleat, and hope that the judgment of the court 
will be accordingly. | 


Mr. Solicitor General for the defendant Ewer. 


= - * = 
—— — 
a . 


1 That he gave the plaintiffs an exact copy of this paper, and that 
5 they were ſo well ſatisfied they had no right to any part of Mrs, 

| | Emwer's ſtocks, that they did not attempt to hinder the defendant to 
take out adminiſtration to his wife. 


| 
HS | 
| He argued that the plaintiffs are not entitled on ſeveral grounds, 


Firſt, That this court cannot conſider it as a will, for it has not 
yet been proved in the ſpiritual court. 


1 Secondly, That taking it to be a writing only, and not a will, yet if 

it is according to the power, that writing ought likewiſe to be proved 
| firſt in the ſpiritual court; for though papers are admitted to be 
eſtabliſhed there as a will, yet they will not admit every paper, for 
their doing or not doing ſo depends upon circumſtances. 


| 
. 
| | It is notorious in experience that the ſpiritual court do prove the 


%y will, where the feme covert has a ſeparate power reſerved over her 
eſtate. | 


LoRD CHANCELLOR. 


e Whereafeme I am of opinion that though in the notion of law a wife cannot 


432 _ nas * make a will, yet where a feme covert has a ſeparate power over her 


poſe of her Eſtate, and may diſpoſe of it by will, whatever ſort of writing the 
eltate by will, leaves, it ought firſt to be propounded as a will in the ſpiritual court; 


dle writing and in this caſe, as there is no executor appointed under this writing 


ought firlt to by the wife, that court would have granted adminiſtration to the 


be propound- huſband with this paper or teſtamentary fchedule annexed. 
ed as a will in | 


the ſpiritual : 7 : | | 
court, and if Therefore if the defendant's council do allow this to be a good 


no executor . . 4 
5s appointed, ex cution of the power, I will direct the cauſe to ſtand over that, 


they will grant the plaintiffs may have an opportunity of propounding this paper 


adminiſtration to the ſpiritual court, 
to the huſbagd 


with the will 
annexed, 


ny — .! — 


But, 
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But Mr. Solicitor General, inſiſting it was not a good execution 
of the power, went on as follows: | 


That the will ought to have had the atteſtation by two witneſ- 
ſes, and under hand and ſeal, becauſe the words of the power are 
not by will or deed in the preſence of two witneſſes, but by will or 
other writing. 


Now the words other writing may be ſet in oppoſition to a will 
properly made, and may refer to ſuch a paper as ſhe has left behind 
her, and proves ſtrongly that ſhe ought to have executed even this 
paper under ſeal, and in the preſence of two witneſſes, He cited 
for this purpoſe the caſe of Dormer verſus Thurland, 2 P. Wms. 506. 


Mr. Attorney General in reply ſaid, if your Lordſhip thinks this 
ought to be propounded to the ſpiritual court firſt, we will not diſ- 
pute it, but are very willing to try it there. | 


There are two ſorts of inſtruments by which ſhe might execute 
this power, the one a will, the other a writing. 


The inveſting it in truſtees hands before her marriage ſhews her 
intention of preſerving an abſolute power over her property, and to 
prevent her huſband from ever intermeddling. | 


If this is a will proper to be proved in the ſpiritual court, it is in 
effect admitting, it to be a will within the meaning of the power, be- 
cauſe it is very well known that they have no authority to meddle 
with an execution of a power by deed in the life-time of the perſon, 
Which is to be under hand and ſeal, and where two witneſſes are 
neceſſary. | | 


He then endeavoured to diſtinguiſh this caſe from Dormer verſus 
Thurland, Fer | 


Lord Chancellor aſked: the Attorney General, whether he thought 
that caſe would have been held good, if there had been no proof 
of a publication of the will. 


He ſaid he thought it would. 


The Chancellor denied it, and mentioned the caſe of Mr. Wind- 2 
bam of Clear-well in the court of King's Bench, which was a trial of the execu- 


at bar upon the will of his uncle; and the only queſtion was, whe- tion of a will, 

ther the teſtator publiſhed it, for there was no doubt of his executing 8 

it in the preſence. of three witneſſes, or their atteſting, it in his pre- of form. 

ſence, which ſhews that publication is in the eye of the law an eſ- 3 tt 

ſential part of the execution of a will, and not a mere matter of . 

form. | = WL ne ts eee, 
Vol. III. 5 D 
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Lon D CHANCELLOR, 


There are two queſtions in this caſe. 


Firſt, Whether this power is capable of being executed by any 
paper purporting to be a will. | 


Secondly, Whether the plaintiffs are proper to come into this court 
before the will is propounded to the ſpiritual court, of which I have 
already given my opinion. 


But there is a queſtion which is more material, and goes to 
the merits, that taking it one way or other, whether as 4 will or 
ow writing, the ſolemnity of ſealing and atteſting are EEE to 
dork. | 


I am of opinion the latter words in the clauſe, under her hand and 
ſeal to be atteſted by two or more credible witneſſes, are referable as well 
to the will, as to the other writing. 


Firſt, upon the intention of the parties themſelves, and from the 
reaſon of the thing. | 


Then in truſt to transfer the other moiety unto ſuch perſon or per ſons, 
and to and for ſuch uſes, intents and e and in ſuch manner as 
the ſaid Ann ſhould, in and by ber laſt will and teſtament in writing 
or other writing under her hand and ſeal, to be atteſted by two or more 
credible witneſſes, notwithſtanding her intended coverture, limit, S: 
point or declare, and for pug of ſuch direction, limitation or dec 
ration, then in truſt to transfer all fuch flocks to the executors or 4 
miniftrators of the ſaid Ann. 


This is one entire ſentence, and being ſo, the words are naturally 
referable to both. 


Therefore the obſervation on the word or being a disjunctive, is 
not materia] in this caſe. 


The meaning of framing it in this manner, was to give Mrs, Euer 


a greater latitude than the words will in writing only would have 
done. 


Theſe words 0 be attefled, are as proper to a will, as to any other 
writing. 


Now, if this clauſe had been FRY there would have been a 
comma after the word writing, and another comma after the 
words other writing, and the next words by this means would, 
according to grammatical conſtruction, relate clearly to them both. 


3 
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I do not deny the words may be conſtrued in another ſenſe, but 
would be much more ſtrained than the other. 


I take it that the fettering and circumſcribing powers of this kind 
ariſe from jealouſies on both ſides. 


Firſt, On the ſide of the next of kin, that the huſband may have 
ſuch influence over her, as to prevail upon her to do ſome act to diſpoſe 
of this money, which would prevent their having the benefit of it. if 


Secondly, The huſband might apprehend, that there might be 
ſome undue methods uſed by her near relations, to ſurprize her into 

an act which might deprive him of the advantage he expected from 
her fortune. | 1 


Now this intention is the moſt rational, for in the execution of 
a power every ſenſible perſon would chuſe to annex ſuch circum- 
ſtances to it. 


The caſe of Dormer verſus Thurland, in 2 P. Vins. is a much 
ſtronger caſe than the preſent. 


Though ſealing is not neceſſary to a will, yet being a circumſtance Sealing a witt 
required by the power in that caſe; Lord Chancellor King held being required 


. b ; 
that it could not be difpenſed with, 2 
| penſed with. 


There is nothing that requires ſo little folemnity as the making 
a will of perſonal eſtate according to the eccleſiaſtical laws of this 
realm, for there is ſcarcely any paper writing which they will not 
admit as ſuch. - | 


But in this caſe, to reject ſo material a part of the power, provided 
as a neceflary caution in the deed, in order to prevent a diſpoſition 
by ſurprize or undue means, is what this court cannot warrant, there- 
fore I ought not to diſpenſe with theſe circumſtances in the execu- 
tion of the power ; for if this ſhould be conſtrued not to refer to a 
will, the huſband might as well have allowed her to diſpoſe of it 
without any reſtrictions at all. 


The cafe of Dormer verfus Thurland * is an authority in point; 
if any thing, the preſent is ſtronger in favour of the defendant, be- 


25 


®* Baron and feme ſeiſed in fee in right of the feme, by deed and fine ſettled the premiſſes 
0 the uſe of the baron and feme for their lives, remainder to the firſt,” c. ſon in tail, re- 
mainder to the daughters in tail, remainder to the huſband and wife and their heirs, with power 
to the baron, during the joint lives of him and bis wife, by his laſt will, or any writing pur- 
pong to be his laſt will under hand and al, atteſted by three witneſſes; if baron dies before 

is wife, to charge the premiſſes with 2000 J. The like power (mutatis mutandis) to the 
wife, if the die firſt, to charge the premiſſes with the like ſam ; huſband by will under his 
hand atteſted by three witneſſes, ut not ſealed, charges the premiſſes with 2000 /. held void, 
being without a ſeal. Dormer verſus Thurland, 2 P. Wis. 


| 


cauſe 
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cauſe it agrees with the clear intention of all the parties, that there 
ſhould be the ceremony of ſealing and atteſting by witneſles, for the 
reaſons I have before given, and therefore I muſt diſmiſs the bill, 
but without coſts. | 


Caſe 51. Ex parte Bowes, July 26, 1744. 
An infant HE application was, for an infant truſtee to join in ſuffering 
_ > a common recovery, to make a conveyance effectual. 
but doubtful | . 
CO Loxp CHANCELLOR, 
recovery 


without a It has been held that an infant truſtee may levy a fine, upon the 
privy ſeal. act of parliament, 7 Ann. c. 19. impowering infant truſtees to con- 
vey eſtates, and the judges may take it, and it cannot be reverſed 
but upon inſpection, and during his nonage. | 


But I doubt whether judges would permit an infant truſtee to 
ſuffer a recovery, unleſs he procured a privy ſeal for that purpoſe. 


But however I ſhall pen my order in this general manner. 


That all parties are to concur in all neceſſary acts, for the infant's 


ſuffering a common recovery, in order to make ſuch conveyance 
effectual. | 


Caſe 52. 4 petition in the name of the Attorney General, at the 


relation of Gray and others, on behalf of the charity, 
verſus Sir Fohn Lock and others, truſtees of Magdalen 


College on Blackheath, under the will of Sir John Mor- 
den, Fuly 26, 1744. 


Lord CHANCELLOR. 


1 4 — T preſent the queſtion is, whether I ſhould be warranted on 
amine into che ſuch an application as this, to take a previous ſtep to reſtore 


reaſons for an theſe perſons to their places in the college. 


amotion of a 
penſioner >» . | . 
from an hoſ- It is incumbent upon this court to ſupport the charity. 


Fur with the It is likewiſe incumbent on them to maintain and guard the 
ide r. Power of thoſe who have that authority from the donor. 
hold of the | 

—_— in For it would be of bad conſequence to the charity, if the autho- 
am rity of perſons intruſted with the management of the charity, was 


upon every inſtance to be eneryated and broke into. 1 
3 
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If there were to be the ſame nigeties. obſerved upon the amotion 
of ſome of the penſioners of an hoſpital, as if they had turned out 
a perſon from a freehold, no man of fortune or abilities would un- 
dertake ſuch a truſt. 6 


Sir Jobn Morden has not leſt the power of viſiting to his beir, 
but has made a perfect conſtitution of this charity. 

Now this is very material to the firſt and great queſtion, the au- 
thority of the truſtees, 


They and the ſurvivors are to have a power to place and diſplace 
the chaplain, treaſurer, and other officers and merchants, Cc. at 
11 and pleaſure. OT: 


their wi 

They have a power to make by-laws and rules for the regulating 
of the charity, and for the government and condutt of the houſe, 
which is a very general power; then he directs the ſaid governors 
and viſitors fhall and may viſit the ſaid college once a year, or 
oftner if they think fit. n 


At which time they are to inſpect the treaſurer's accounts, and 
alſo to examine into the behaviour of the chaplain, Cc. and if they 
find they have ated diſhoneſtly and improperly, to diſplace them, 
and put other perfans in their room. = 


And likewiſe, if they find any merchant immoral, guilty of 
drunkenneſs, &c. they ſhall and may remove them. 3 


The firſt objection is, that this is within the caſe of Suſton verſus If governors 
Colefield, Hill. 11 Car. and determined. Dale Char. Uſes 68, 69, % ieee 
pl. 6. I agree that where there are govenors who are viſitors like- , th, thay ws 
wife, ſo far as relates to the eſtates of this charity, they are ſubject to this court, 


7 guoad the e- 
and accountable to this court, ſtates of the 
| charity. 
There are two ſorts of authorities here. 


One as to the management of the eſtate and revenue; the other 
as to the management and government of the houſe. 


In the latter they are abſolute, and not controllable by this court ; 
and is like the caſe of the Attorney General verſus Price, which | 
came before me the 13th of July 1744. * where I was of opinion * V at 
that the power of viſiting was abfolute in the Warden of All Souls, 
and this court had no right to interpole. | 


As to the queſtion, whether they have an arbitrary power to re- 


move at pleaſure, I will give no abſolute opinian, but I am inclined 
Vol HE. U u | to 


| . : 
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to think they have ſuch a power of removing, without hearing or 
giving any reaſon for ſo doing. 


My reaſons are theſe : 


By the conſtitution of this charity they have a power of remo- 
ving the chaplain, treaſurer, and other officers, at their will and 


pleaſure. 


Tf it had reſted there, there is no ; ie but they might have 
done it ; but it is inſiſted by the Attorney General that there is ano- 


ther clauſe reſtraining them. 


But I think the latter clauſe is not a reſtraining clauſe, or gives 


them leſs power, but only lays an injunction or obligation upon 
them to remove for ſuch general offences, and leaves them in every 


inſtance beſides to act at their diſcretion. 


But afterwards, in. their general local minen they are to call 
the treaſurer to account. = 


This they might have done by virtue of their being governors, 
and therefore it is an injunction 2052 them to inſpect the * $ 
Accounts, Se. 


Are they to remove the officers and ſervants for an offence that 
muſt be ſupported in a court of juſtice, with the lame legal nicety 
as in the caſe of a frechold ? 


Is the chaplain or treaſurer an officer for life ? 


They would, if ſo, be equally reſtrained from remoring them as 
the merchants themſclves. 


As to the merchants, if guilty of drunkenneſs or any debauchery, 
then they ſhall and may by _ under hand and ſeal turn them 


out, 


Shall and may The words ſhall and may in 3 acts of parliament, or in 


porn dis private conſtitutions, are to be conſtrued imperatively, they muft re- 


private con- Move them. 
ſtitutions, are 


mY ol Upon the whole of this point J am of opinion that there. is a 
ratively, general power of amotion, but, as I ſaid before, the founder has 


Jaid an obligation upon them to turn out for the majora crimina, if 
I may ſo call them. 


Next as to the relators; and firſt, as to Mr. Gray. 
11 has been ſaid that this is only a decent application for an ac- 


Count of the charity. 


1 | | But 
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But I think the letter he ſent to the governor is very groſs, and 
almoſt a libel, for ſaying that they have fifteen thouſand odd hundred 
peunds in their hands, certainly carries a reflection with it. 


The other two relators admit themſelves to be privy to the letter. 


The great difficulty with me is, the danger of making a prece- 
dent of reſtoring a mere penſioner of an hoſpital, upon the applica- 
tion of the penſioner himſelf, 


Conſider what number of great hoſpitals there are in this king- 
dom, and how bad the conſequence would be for me to examine 
too nicely into theſe amations, as if the freehold of a perſon was in 
queſtion, | | 


The governors of theſe hoſpitals every day turn out, and put in, 
and there would be no end of ſuch inquiries, and would be a means 
of overturning theſe charities abſolutely. 


e 


This is, as has been very juſtly ſaid, to make a decree before the 
cauſe is heard upon motion, and even before an anſwer is put in. 


Suppoſe it was an information againſt a ſchoolmaſter ; would. the 
court turn him out? or would they reſtore him upon a motion, 
without hearing the cauſe ? 


ul Ho n F r bt een Le IEEE 


If you will compare it to caſes at law, compare it throughout. 


Suppoſe a mandamus from the court of King's Bench to reſtore 
a perſon to an office, would the court in a fummary way do it with. 
out examining regularly into the merits of the caſe? certainly not. 


It would be a much leſs prejudice to the foundation, if one of 
theſe penſioners ſhould be turned out wrongfully, than that the 
truſtees and governors ſhould be perpetually liable to have every 
action of theirs ſifted and examined into. 2 


But yet I would recommend it to Sir John Lock, and the other 
gentlemens conſideration, to allow ſomething in the mean time to 
the petitioners, that they may not ſtarve, but I will not make any 
order for it. T 


N. B. The defendants in their petition this day to the Maſter of 
the Rolls had been allowed a month's time to plead, anſwer or de- 
mur to the relators information, ſo as not to I alone; and it 
was ordered that all proceſs of contempt for want thereof be in the 
mean time ſtayed, 54 
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Caſe 58. L parte Barnſley, July 30, 1744. anmons the petitions 


ir lunacy. 


| The inguiſilian. 


That WV. B. 'F 5 inquire whether William Barnſley is a lunatick, or enjoys 


—_—— lucid intervals, ſo that he is not ſufficient for the government 


himſelf and of himſe d his affairs. 
de e of hjquſelf and his aher 


is an illegal 


and void re- The return of the ingueſ. 


turn to an in- 


quifition of That the ſaid William Barnſley at the time of taking this in- 
Jun. quiſition, is, from the weakneſs of his mind, incapable of governing 
himſelf and his lands and tenements, and 6 ſo from the 8th 
of April 1737. and upwards, but how and in what manner the ſaid 
Mr. Barnſley became ſo, know not. 


The petition is preferred to quaſh the inquiſition as being an illegal 


and a void return. 
Mr. Attorney General for the peticien. 


There are four grounds of lunacy, according to 1 Inf. 247. 0. 
and Beverley's caſe, 4 Co. 123. b. Sickneſs, Grief, Accident, and 
Drunkenneſs ; none of theſe are mentioned in the return. 


In a caſe ex parte Freak, January 11, 1732. the jury npon an 
inquiſiton there found that by hig appearance he was not always in 


his ſenſes as other men be, and that it ariſes from Fear and Pro- 
vocation. 


This was quaſhed. 


Ex parte Harvey, February 26, 1733. 7 Geo. 2. There it was 
found that be is not of futhcient underſtanding to manage her own 
fairs. | 2 


This was quaſhed by Lord Talbot. 
In 4 caſe that came pefore the court on the 4th of May 1733. 


the finding was, that ſhe is ſo weak in her decem d under- 
ſtanding that ſhe is not capable of managing herſelf and her eſtate, 


and pas pefn under the lame weakneſs for twenty years laſt paſt. 


In this a committeeſhip was granted ; this amounts to no more 
than a precedent ſub filentio, for it was never controverted, 


4 Robert 
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Robert Aſhton the 8th of December found not a lunatick, but inoa- © 


pable ; this was guaſhed, 


Ex parte Read, July 7, 1654. the perſon being not found by 
expreſs words, whether he is a lunatick or not, was likewiſe quaſhed. 


Mr. Brown of the ſame fide, cited 2 Ju. 40 5. and that the re- 
turn of the inqueſt in the precedent of 1654. found, that he was not 
ſufficient to manage his perſon and eſtate, and becauſe they did not 
find exprefly that he was a /unatick, the court held it did not fall 
within the inquiſition, and quaſhed it. 


Mr. Noe / of the ſame fide mentioned the late act of parliament, 


where an incapacity of marrying is made the conſequence of a per- 
ſon's being found a /unatich. | 


As the act uſes the word lunatick only, it would be of dangerous 


conſequence to add a different ſort of lunacy here, and under the 
act of parliament. f 


Mr. Vilbrabam of the ſame fide. 


That there muſt be an abſolute finding, and that they cannot find 
an inference only, without finding a poſitive fact. 


In the caſe of Dennis verſus Dennis, 2 Sand. 352. on a writ of 


dower it was infifted ſhe was idiota, and pleaded that ſhe was ſane 
mentis. | 


He ſaid he mentioned this to ſhew that ſound mind was of certain 
ſignification, and known in our law; and that you cannot in pleading 
ſay that a man was /unaticus, but non ſana mentis. | 


Here it would be impoſſible upon the inquiſition to know what 
to plead, 


And if the court ſhonld break that great land mark, that a perſon 
to be a lunatick muſt be found to have ſome degree of unſound 
mind, they would not know how to ſtop. 


Mr. Solicitor General of the other fide. 


That this return is agreeable to many precedents, and agreeable 
alſo to reaſon that a commiſſion ſhould iſſue upon this inquiſition. 


The order was made upon the 28th of April laſt, the attendance 


upon the inquifition was by council on both ſides, that it took up 
Jeven days, and the jury were unanimous, 7 | 
Vox, III. X x In 
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In the notion of the old law and writs, one of which is to in 
quire de idiota, and the other de lunatico, he muſt be found one of 
theſe, 


The council for the petitioner inſiſt that the return of the inquiſi- 
tion muſt be, that he is, or is not an idiot, that he is or is not a 
lunatick; and in ſapport of this, they cited a precedent during the 
uſurpation. 


The court in theſe determinations found themſelves upon this, 
that the inqueſt did not in expreſs words find him a lunatick, 
Lord CHANCELLOR, 


The commiſſions are framed in analogy to this writ, and if the 
inquiſition is, whether he is @ /unatick, they cannot find him an 


ladet: but there muſt be a new commiſſion. 


Mr. Solicitcr General. 


The law having varied it under theſe two heads, and the jury 
being doubtful whether in conſcience they could find him a Junatick, 
the court in many precedents allow the jury not to find him in ex- 


preſs terms a lunatick. 


In the caſe ex parte Pers October 11, 1725. the inquiſition 
returned, eft inſane mentis, & {ic deprivatus rations & intelleus, 
ita quod regimini ſui & ipſius ſiatus ſui omnino incapax exiſtit, 


It was allowed to be a good finding, and the commiſſion iſſued. 


Your Lordſhip too proceeded upon this reaſoning in the caſe of 
Aſhton. 


Mr. Clarke of the ſame ſide. 


That the court have exerciſed a more liberal uſe of this power, 
as ſtanding in the place of the crown, and if the gentlemen ſhould 
prevail to overturn this finding, it would ſhake all the determinations 


for a century paſt. 


That weakneſs of body in wills, is put in oppoſition to ſoundneſs 
of mind, and therefore if this had been an inquiſition in . * 
would have uſed igſanitas mentis. | 


LoRD CHANCELLOR, 


1 much doubt whether this would expreſs weakneſs of mind, 
and if it ought not to have been enfirm:tas mentis. 
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Mr. Clarke : That faying from the weakneſs of his mind he is 
incapable of managing himfelf and his fortune, is ſaying the ſame 
thing as that he is weak, and that he is incapable of managing him- 
ſelf and fortune with proper averments ; and that this 1s warranted 
by grammatical as well as an equitable conſtruction. 


That the caſe of Aſbton did not come before the court ſub falentio, 
but upon a ſecond finding of the inquiſition, for my Lord Talbot 
was not ſatisfied with the firſt, | 


Lok Dp CHANCELLOR, 


Though I am deſirous of maintaining the prerogative of the crown The court 
in it's juſt and proper limits, yet at the ſame time I muſt have a ce S 
care of making a precedent on the records of the court, of extending —— of 
the authority of the crown, ſo as to reſtrain the liberty of the ſub- N 


ject, and his power over his own perſon and eſtate, further than the dhe liberty of 


law will allow. the ſubject or 
| | his power 


Notwithſtanding what has been ſaid of the change of the law, 3 
I think the prerogative of the crown, and the rule of law is till further than 
the ſame, and cannot be altered but by act of parliament, for it is che lau will 


only the form of returns that is changed by this court. * 


The queſtion is, whether here is ſuch a finding returned, as will 
intitle this court to take the care upon them of Mr, Barnſley's perſon 
and eſtate, Vide the words of the inguiſition as before, 


Now it is certain, and is admitted, that this is a departure from 
the direction of the commiſſion, for the commiſſion is to inquire 
whether he is a lunatick, or with lucid intervals, fo that, Cc. 


But though the return differs in words, yet if there are equi- 
pollent words, it will not be ſuch an objection as will quaſh the 
inquiſition. 


For it is not a variance in the words, but in the ſenſe and mean- 
ing that will quaſh it. 


Now it muſt be admitted, that the modern precedents have de- The uniform 
parted ſrom the ancient form, which was before, that they muſt return in in- 
return whether he is kwngticus vel non: And I was apprehenſive that duitton of 


I , Exce 
the form had been too various, but, upon ſearch, I was glad to gy 


find that, except in two or three inſtances, the return has been ure is 
that he is kenaticus, or non compos mentis, or inſane mentis, or fince , , 


compos ments, 


the proceedings have been in Engliſb, of unſound mind, which or inane nen- 


amounts to the ſame thing. tis, or ſince 
x | the N 
| f * „ i ings in Eng- 
And I (hall deſire that they may ſtill continue ſo, or elſe it will V, of un- 
7 mtroduce great uncertainty and confuſion, 7 ons mind. 


In 
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In conſtant experience, where a cauſe comes on here, upon 2 
ſuggeſtion of a perſon's being impoſed on by weakneſs, when the 
council are aſked, do you proceed on the inſanity, the anſwer is al- 
ways, No! We go upon fraud and weakneſs only; and this is the 
invariable diſtinction in cauſes of that kind. 


V ſeful in ſome Poſſibly the law may be too ſtrict, and it might be uſeful in ſome 
caſes, if a cu? caſes, that a curator or tutor ſhould be ſet over prodigal and weak 


Id 
ſet over weak perſons as in the civil law. 


perſons, as in 
the civil law. Conſider the modern caſes, and the rule the court goes on in 
thoſe caſes. 


In two of the inſtances ex parte Ha ts, and ex parte Pauncefort, 
the inqiſition found that the * were incapable of mana- 
ging, Oc. 


Which was s finding the effect, as was truly ſaid, inſtead of the 
caule, 


But that was not the ground of quaſhing i it, but quaſhed, becauſe | 
it was not a ſufficient finding of the lunacy by Lord Talbot, 


Ex parte Pauncefort was belore - me and quaſhed for the ſame 
reaſon. 


The other two were a ſecond finding i in the caſe of Halſey and 
Mrs. Wall's caſe. | 


I own, if they had come before me, I ſhould have doubted, 
whether this ſecond finding ought not likewiſe to have been 
.quaſhed. 


There is a departure from the legal words, for the jury do not 
find that ſhe was non cooper or of inſane mind, but only weakneſs tor 
the laſt twenty years. 


Lord Talbot granted the commiſſion, but, however, I muſt take 
this as a commiſſion which paſſed ſub filentio, for no counſel were 
heard upon it, and thanked it is no precedent ; and I believe I 


ſhould have done the ſame, as it was applied for at the unanimous 
requeſt of all the friends and relations. 


The finding, that ſhe was not capable of giving anfwers to the moft 
eaſy queſtions, was improper. 


But my Lord Talbot, I dare ſay, laid no ſtreſs on this, becauſe 
it is a finding of evidence, which a jury ought not to do, but to re- 
turn 

| 4 


| 
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turn the fact, or if they do return that ſhe is not capable of an- 
ſwering, &c. they ſhould exprefly ſtate the queſtions themſelves, 


The other caſe of Mrs. Wall was a much weaker, they find her 
worn out with age, and incapable of managing ber own affairs. 


Now, as they have not applied the being worn out with age to 
her mind, ſhe might be bedrid only, and yet of good underſtand- 
ing, and capable of directing her affairs. 15 


Then it will come to this queſtion, whether the finding in the 
preſent caſe is of the ſame ſignification, and equivalent to finding 
Mr. Barnſley a lunatick, non compos, or of unſound mind. 


There are various degrees of weakneſs, and ſtrength of mind, 
from various cauſes. 


There may be a weakneſs of mind that may render a man in- 
capable of governing himſelf, from violence of paſſion, and from 


vice and extravagancies, and yet not ſufficient under the rule of 


law, and the conſtitutions of this country, to direct a commiſſion, 


Being non compos, of unſound mind, are certain terms in law, and Courts of law 


underſtand 
what is meant 


import a total deprivation of ſenſe; now weakneſs does not carry 
this idea along with it; but courts of law underſtand what is 


a by non compoes 
meant by non compos, or inſane, as they are words of a determinate or inſane, as 
fi gnification. they are of a 

determinate 


My Lord Coke's definition is, that they are perſons of non ſane 
memory. | 


Non compos mentis is uſed in the ſtatute of limitations, ſo that * 
4 


is legitimated now under ſeveral acts of parliament. 


Several words are legitimated by act of parliament to a particular 
ſenſe, which before might bear a different meaning. 


I remember a caſe, before the court of King's Bench, when 1 


was Attorney General, upon a pardon, where it was directed he 


ſhould give ſecurity no/tris juſticiariis de banco. 
- 


Now this is the title of the court of Common Pleas. 


The caſe ſtood over upon this point, and Lord Chief Juſtice Eyre 
found in magna charta, that the court of King's Bench were called 
Juſtices of our Bench; and this was held to have ſo /egitimated the 
word, that the pardon upon this was adjudged to be a good one. 


Vor, III. Yy Lunatick 
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ſignification. 


compos 
's is a 
technical 
term, and 
now legitima- 
ted under ſe- 
veral acts of 

parliament. 
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Lunatick is a technical word, coined in more ignorant times, as 
1 theſe perſons were affected by the moon; but diſcovered 
＋ by philoſophy, and ingenious men, that it is entirely owing to a de- 


fect of the organs of the body. 


The reaſon of the court's enlarging the manner of finding, was 
to avoid the difficulty of obliging the jury to find expreſs lunacy, 
becauſe they might think it more a caſe of idiocy, which was equally 
a caſe that called for the care of the court. | 


The reaſon that Lord Wenman was ſo long before he could be 
found ſo, was the unwillingneſs the jury had to find him an idiot, 
becauſe of the conſequence; but upon an inquiſition of lunacy, they 
found him a lunatick immediately. ä 


Here 0 traverſe can be taken, but an involved one, for the fact 
that muſt be traverſed, is only the inability to govern himſelf and 
his affairs, and the traverſe ought to be upon the lunacy only. 


Therefore I am, for this reaſon, of opinion, that the inquiſit ion 
muſt be quaſhed ; and I am extremely glad to find, upon ſearch of 
precedents, that the court has not gone further in departing from 

' the legal definition of a lunatick. 


Ihe inquiſition was quaſhed accordingly. 


Caſe 34. Carte verſus Carte, March 8, 1744. 


Lord Hard. FALMUEL Carte, the plaintiff's father, was a prebendary of 
8 1 aps Tachbrocke, to which there is a corps belonging that fell to him 
on, the will , X f . : 
in this caſe in 1714, from that time, he, by indenture demiſed it to one of 
was ſufficient his children for twenty-one years; and ſuch child that was named 
yes -- Lu lefſee always executed a declaration of truſt, declaring that his, or 
of the leaſes her name, was made uſe of in ſuch leaſe, in truſt for the father 
3 for ſo many years as he ſhould live of the term, and then for ſuch 
HR. perſon or perſons as he ſhould by deed or will appoint, and in de- 
— fault thereof, to and among all his children equally; ſuch /eſſces 
renewals, to 


lde wlan generally ſurrendered the .leaſe yearly, and Samuel Carte granted 4 
binnen new one. | 


In Auguſt 173 5, Samuel Carte leaſed the prebendal eſtate to his 
daughter Sarah, the defendant, who executed a declaration of truſt: 
On the 19th of January 1735-6. Samuel Carte made his will, and 
after giving ſome legacies, bequeaths to his eldeſt ſon Thomas, the 
plaintiff, all the reſt of his goods, chattels, and eftate, whether 
real or perſonal, in poſſeſſion and reverſion, and makes him exe- 


cutor. 
Then 
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Then by a ſupplemental clauſe : Item, It is my mind and will, 
that my eldeſt ſon Thomas ſhall have the diſpoſal of the leaſe of my 
prebend of Tachbrooke, made to my daughter Sarah, and that he 
ſhould receive to himſelf all the profits and advantages ariſing and 
accruing from it. 


By another clauſe, ſabſequent to this, and which is contended by 
the plaintiff, to be made in 1739, he therein takes notice, that he 
had made his ſon Thomas executor and reſiduary legatee, and that 
if be ſhould be moleſted and proſecuted by the government, by which 
he might incur a forfeiture, or could not be his executor ; then ha 
makes the defendants Samuel, another ſon, and Sarah, his daugh- 
ter, executors, and gives them what he gave to his fon Thomas. 


The leaſe in the year 1735, deviſed under the will, was ſurren- 
dered in 1736, and ſeveral new leaſes were made, and the ſubſiſt- 
ing leaſe, the leaſe in queſtion, was dated the 24th of September 
1739, and made to the defendant Sarah, who, on the ſame day, 
executed a declaration of truſt, in truſt for the father, for ſo many 
years as he ſhould live of the term; then for ſuch perſon or perſons 
as he ſhould by deed or will appoint, and in default thereof, to and 
for the benefit of the defendant Sarah, and every other child of the 
teſtator, ſhare and ſhare alike. | 


The 16th of April 1740, Samuel Carte, the teftator died. 


The bill was brought by Thomas, the -eldeſt on, :claiming the 
whole benefit of the leaſe in 1739, and praying that the defendant 
Sarab might aſſign it to him; and that if the court ſhould be of 
opinion that he is not .intitled to the whole benefit, that then he 
might have a third. | 

The defendants, Samuel and Sarab, ſay, that the plaintiff is only 
intitled to a third, for that the leaſe in 1739 is a revocation of the 
will, and did not paſs by it. CY 


Loxp "CHANCELLOR. 


The general queſtion is, whether the benefit of the renewed leaſe 
in 1739, paſſed to the plaintiff, by the will of his father, in 1,735, 
either by the original will, or ſubſequent additions to the will: 
And this general queſtion depends upon theſe conſiderations, 


Firſt, Whether the will of the 19th of January 173 5-6 was ſuf- 
cient to paſs not only the truſt of the leaſes then in being, but alſs 
the benefit of the ſubſequent renewals, in caſe there had been no 
new declarations, 


( 
[ 


Secondly, 


17G 
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- Secondly, Whether the new declarations of truſt that have been 
made on the ſubſequent leaſe, will make any alteration in this caſe 
by the different penning of them, and whether they amount to a 
revocation, 


Thirdly, Suppoſing there was a revocation of the will, either by 
the ſubſequent renewal, or by the new declarations that were made 
upon thoſe new leaſes, whether here is ſufficient evidence of the 
republication of the will, after the leaſe and declarations of truſt of 
the 24th of September 1739. 


Theſe three queſtions take in all the points that have been made 


in this cauſe, 


As to the firſt, I am clear of opinion that the will was ſufficient 
to paſs it under the circumſtances of this caſe. 


2 The caſes of revocations of wills, legacies, and terms of years by 


ee , ſurrendering and taking new leaſes, have been all of legal intereſts ; 
ſurrendering and not upon a legacy of a truſt eſtate in a term of years. 
new leaſes, 


have ben alt The caſe in Goldſborough, and of Sir Thomas Abney verſus Miller, 
in the caſes of Tune 10, 1743. Vide 2 Tr. At. 593. were of a legal eſtate then 


legal intereſts, . 
2 * a ſubſiſting. 


legacy of a 
truſt eſtate. 


The penning of the laſt was very ſtrong to confine it to the term 
then in being, as it was a bequeſt of the leaſe which I now hold, and 
the teſtator had only the legal eſtate in him, 


The queſtion here ariſes altogether on the penning of the will, 
and not from the inability in point of law to give it; the caſe of 
Bunter . verſus Coke, Salk. 237. and the reſt of thoſe caſes, depend 
upon the particular penning. | 


/ There is no queſtion but a man by will may bequeath a term of 
| years which he has not in him at that time, but comes to him at- 
terwards, | 


Therefore all theſe caſes of revocations of legacies or bequeſts of 

\ terms for years ariſe from the ſhort. penning of the will: And if in 

the caſe of Abney verſus Miller the teſtator had ſaid, I give all the 

| intereſt I have in the leaſe, there is no doubt but it would have paſſed. 

So that there is no queſtion concerning the inability to deviſe, but 
the want of a proper form of words. 


If that is ſo, and a form of words may be uſed, which would paſs 
a ſubſequent renewed intereſt after making the will, then the queſ- 
tion is, whether the words here are ſufficient to paſs this interelt : 
And clearly they are. I 
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I take the conſtruction of this clauſe in as extenſive a manner as 
jf he had particularly recited, and repeated the leaſe and declara- 
tion of truſt and given it to his ſon, and the effect would have been 
to have given him the whole truſt, 


What was that ? 


Moſt certainly not the truſt of the then exiſting term only, but 
alſo all the renewals, and extends to all future leaſes as well as thoſe 
in being. 


An objection has been made that this declares the truſt upon the 
preſent term in Samuel Carte. 


It is not only a truſt to preſerve the legal eſtate to Samuel Carte the 
elder in the profits, but to 22 the truſt in the whole intereſt, 


by giving him a power to ſurrender it to ſuch uſe as he ſhould ap- 
point. 


What is the whole of it taken together? Why, that Samuel Carte 
the elder, ſhould receive the profits of the leaſe during his life, and 
that it ſhall be ſarrendered as he ſhall direct. 


What for ? 

Why to take a new intereſt for the benefit of the ſame truſt. 

If the teſtator had recited in his will as before, could there be any 
doubt but that would have given to the plaintiff the benefit of this 
leaſe and all ſubſequent renewals ? 
It is the ſame as if a man poſſeſſed of a term had given that leaſe, 
and all ſuch leaſes as I ſhall take, which amounts exactly to the 
lame thing. 


This is only making a conſiſtent conſtruction. 


Suppoſe inſtead of the declaration of truſt for Samuel Carte for 


fuch uſes, &c. the declaration of truſt had been for particular per- 
10ns; and the leaſe had been renewed from time to time. 


No body would have doubted but the ſubſequent renewals would 


have been for the benefit of the perſons named in the declaration 
of truſt : will it make a difference if the perſons are not named ? No. 


Suppoſe it had been for ſuch perſons as he ſhould by any deed (not 


by will) appoint: And he had made a declaration for particular per- 


ſons, by an inſtrument diftin& from this eclaration. 


Would not that have been for the benefit of ſuch perſons ? 
V or, III. Z 2 The 
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The word ad-. The devife in this will extends to the whole truſt, and the word 


88 5 advantages, is undoubtedly ſufficient to take in all the advantages and 


in all the be benefits belonging to the truſt. 
nefits belong | 
ns. gy he It compriſed not only the profits, but the renewals, which are 
profits only conſequential, 
but the re- 

newals, which 


are cole. The words of the will are very ſufficient to paſs not only the truſt 
quential, and beneficial intereſt then ſubſiſting, but alſo the renewed leaſe. 


Mr. Samuel Carte's making new declarations of truft on every ſur- 
render ex abundanti cauteld creates all the difficulty; for if he had 
reſted it upon the firſt, there could have been no doubt. 


Secondly, Whether the new declaration of truſt that has been 
made on the ſubſequent leaſes will make any alteration in this caſe 
by the different penning of them, and whether they amount to a 
revocation, 


It would be a very unfortunate caſe if thoſe acts which the te- 
ſtator moſt undoubtedly meant fhould carry on the fame intention, 
and preſerve the eſtate in the fame manner, ſhould have this effect 
to revoke and alter the will, but if they are revocations in point of 
law they muſt prevail. 


But the queftion is, if they have ſo done, and I have more doubt 
of that than of the former part of the caſe. 


Though he might have made it irrevocable in his life-time, not 
by way of will, but by way of diſpoſition, whereby it would have 
been out of his power to revoke it, and it would have been ſubject 
to the truſt, yet he has not done it in that way, but by his will, 
which is a revocable act in it's own nature. 


Then the queſtion is made by the council, whether theſe words 
by his laſt will and teſtament ſhall refer to the act of making his wall, 


or to the legal operation. 


If to the firſt it is future, if to the latter, why then it is the ope- 
ration only is future, | | 


I cannot find any caſe where ſuch conſtruction has been put upon 
the operation of a will, | 


I do not know how far this may affect copyhold caſes, for upon 
ſurrendering ſuch eſtates to the uſe of a will, I do not remember that 
it has ever been aſked whether the will was made before or after the 


ſurrender. 


Therefore 
3 
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Therefore as this may be of very great conſequence to people, I 
am unwilling to determine it. 


The operative part of a will is upon the point of the teſtator's death. 


There is great force upon that reaſon: but no point has been de- 
termined of that kind, and I ſhall not determine this caſe upon that 
queſtion, nor is it material, becauſe T am of opinion for the plaintiff 
-upon the laſt queſtion, as to the republication. 


In a caſe of this ſort where it will be manifeſtly contrary to the 
teſtator's intention, this court will not extend it further than is abſo- 
lutely neceſſary. 

This court upon revocations it is ſaid muſt go by the ſame rule 3 EPA W 
as courts of law: And though this is rightly laid down, yet a court equity does 


of equity does not favour revocations contrary to the plain intention of bor f*vour re- 


vocations of 
the teſtator. wills contrary 


to a plain intention of the teſtator. 


But that rule is not applicable in this caſe, becauſe it only holds That this 
as to diſcents of eſtates or ſucceſſions of property, or to the effect court in revo- 
and force of limitations of eſtates, and great miſchief would arife by the lame 
from conſtruing them differently here than at law. rule as = 

of law holds 
only as to diſcents of eſtates, or ſucceſſions of property, or to the effect of limitations of eltates. 


But abundance of acts are ſufficient to paſs the truſt, or equitable 
intereſt, which would not paſs it at law. 5 


One inſtance was mentioned by council, the caſe of mortgages, Where an e 
that where the eſtate has been deviſed before it was mortgaged, the fate bas been 


deviſee takes the equitable intereſt ſubject to the charge, and the A — 
court there does not follow the ſtrict law. gaged, the 


deviſee takes 


2 . 2 . the equitable 
As to the republication, the ſtrength of evidence is for the plain- 3 


tiff, and though not quite clear, yet I am fatisfied there was a re- je& to the 


publication, and that the addition to the will was after the leaſe and fg 
the declaration of truſt. | | 


As to the objection which I myſelf made with regard to the pro- 
priety of this court's taking notice of it as a codicil, if I was to 
ſend it to the eccleſiaſtical court what could they do, it would ſtand 
as a will with a date to it, and a codicil annexed without any date. 


And therefore there is no occaſion for a further inquiry in the ec- 
_ clefiaſtical court, becauſe this court may take cogniſance of it: for 
Was the eccleſiaſtical court to reconſider it, the queſtion would ſtill 

revert to the ſame thing here with regard to the point of time when 
the codicil was executed. 


There 
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3 There is no doubt but the addition of a codicil is the republica- 
7 — - tion of a will, and it is not diſputed at the bar. 


tion of a will. | | 
As to the proviſion in the will in caſe Thomas Carte ſhould be mo- 
leſted and proſecuted by the government, Sc. 


A man may The ſenſe and meaning is, that if any ſuch accident ſhould happen 
name one per- before the death of the teſtator, then this clauſe ſhould take effect; 


ſon executor, - . . 
and on a par- for a man may name one perſon executor, and upon a particular 


ticular con- contingency appoint another. 
tingency ap- 8 y 28 
point another. 


as. But I would not have it underſtood that I conſtrue this a con- 
man and his tinuing clauſe; for ſuppoſe a man gives an eſtate to A. and his heirs, 


* * in but in caſe he commits treaſon within ſuch a term of years it ſhall 
ail; but in 


caſe he com. go OVET; this is a void clauſe, and would be abrogating the law; the 


mits treaſon ſame as to an eſtate- tail. 
within ſuch a 
term, it ſhall go over; this is a void clauſe. 


A man may Such a thing happening before the teſtator's death, is before an 
” will — intereſt veſts in the executor, and is not a continuing intereſt; and 
executor, if a man may by his will ſubſtitute another legatee, or executor, if the 


the firſt ſhould firſt ſhould by treaſon forfeit during the life of the teſtator; but if 


. by treaſon he meant to extend this beyond the term of his own life, it could 
forfeit during 


the life of the not take effect, for if it ſhould, it would be a plain evaſion of the 


reſtator ; but ſtatute of Hen, 8. and other acts made concerning treaſon, 
if he means to 


extend it beyond the term of bis own life, it could not take effect, as it would be an evaſion of the as 
made concerning treaſon. 


His Lordſhip decreed in 70 for the plaintiff, 
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Roome verſus Roome, March , 17 44. in Lincoln's Inn Caſe 35. 
Hall, before the Maſter of the Rolls, fitting for the 
Chancellor. 


TEPHEN Roome by will dated the 27th of January 1740. One queſtion 
« gives to the-plaintiff William Roome and his heirs all his meſ- 3 
« ſuages, lands, Sc. in Mington, which he purchaſed of Thomas * 
« Anſtrope : then directs his executors to place out at intereſt or copybold e. 
e government ſecurities one thouſand pounds in their own names, ts bs. 
e and directs that the intereſt. or dividends thereof, or of ſuch part favour of a 
ce thereof as they ſhould think neceſſary, ſhould be applied for the wife or child. 
te maintenance and education of his grandſon the defendant Stephen — — 


| brfoff whe- 
« Roome, ſon of his late fon James Roome deceaſed ; and that his ther ie could 


« executors might pay or apply all or any part of the ſaid thouſand *8%n# an beir 


* pounds, and the intereſt or dividend thereof in the binding his — 


<« ſaid grandſon apprentice, or ſetting him up in the world, as they S. R. direct: 
© jn their diſcretion ſhould think fit, and that ſo much thereof —— 
* ſhould not have been paid or applied as aforeſaid, he willed and at intereſt 
« directed ſhould be by them paid and transferred unto his ſaid 1990 . in 
« orandſon at his age of twenty-one years; and in caſe he ſhould nume, an 
« die under that age, that the ſame ſhould be equally divided chat che in- 
* among the plaintiffs William and Thomas Roome and Ann Barret, mew _ 
e the children of the teſtator, and made theſe three perſons exe- * 
4 Cutors.“ nance, Ic. of 


his grandſon, 
and that they might pay all or any part of the 1000 J. and intereſt in binding him appremice, and fo much 
as ſhould not have been ſo applied, he directed ſhould be transferred to his grandſon at 21. 

The teſtator himſelf put his grandſon apprentice to an haberdaſher, and paid 126 /. with him to his 
maſter, and a year afterwards made a codicil to his will, by which he gave ſome legacies. The queſtion 
was, whether the 126 J. for apprenticing him was an ademption pro tante? The court was of opinion, as the 
1000 l. was not given for this uſe alone, but for other purpoſes, and the colicil made after this ſum had been ſo 


laid out, it was a confirmation of the legacy, and amounted to a republication of the will, and decreed the whole 
1000 J. to the grandſon. 


The eſtate in Iſlington was a copyhold eſtate, but no ſurrender 
was made to the uſe of the will. 


On the ſecond of November 1742. the teſtator made a codicil to 


Ins will, whereby he gave legacies to three of his ſervants, which 
he had omitted in his will. 


But after making his will, and before the codicil, namely on the 
15th of Auguſt 1741. the teſtator put the defendant apprentice w 
one Stanton of London haberdaſher, and paid one hundred and 
twenty- ſix pounds with him to his maſter. | 


The bill is brought that the want of the ſurrender might be ſup- 
plied, and that directions may be given by the court concerning 
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placing ont, on ſecurities, ſuch part of the thouſand pounds given for 
the defendant's benefit, as the court ſhall be of opinion he is en- 
titled to. ; | 


The defendant inſiſts that he is an heir at Jaw totally difinherited, 
and therefore ought not to be obliged to ſurrender the copyhold 
eſtates to the plaintiffs, and that the court will not ſupply the want 
of it; and that as the teſtator lived above two years aker paying 
the hundred and twenty-ſix pounds for putting him apprentice, 
and made no alteration in the will with reſpect to the thouſand 
pounds, though he made a codicil upwards of a year after paying 
the hundred and twenty-ſix pounds, it was manifeſtly the intention 
of the grandfather that the ſame ſhould not be deducted out of the 
thouſand pounds, but the whole applied to the defendant's uſe : and 
being an infant, inſiſts his right to the real eſtate ought to be ſaved, 


The Maſter of the Rolls made two queſtions : 
Firſt, As to ſupplying the want of a ſurrender of the copyhold to 


he uſe of teſtator's will. 


Secondly, Whether the payment of one hundred and twenty- 
fix pounds by the teſtator in his life-time, is to be confidered as an 
ademption pro tanto of the thouſand pounds legacy to the defendant. 


With regard to the firſt of theſe queſtions, the plaintiff's council 
infiſt that though there is no ſurrender to the uſe of the will, yet if 
the lands deviſed are for payment of debts, or as a proviſion for a 
wife or children, this court will ſupply the want of a ſurrender. 


To be ſure, the general rule is ſo, though I do not remember it 
has been extended ſo far as a wife. (Quære, for in Eg. Ca. Abr. 
title Copybold, 1t appears to bave been ſo. extended ; and in Hawkins 


verſus Leigh, 29th of November 1739. before Lord Hardwicke.) See 
T. Atk. 1 Vol. 387. 


It has been faid by the defendant's council, that it ought not to 
be ſupplied in this caſe againſt him, becauſe whenever an heir 


at law is diſinherited, the rule is otherwiſe, and is certainly a true 
rule. | | 


But then it will be a queſtion whether upon the circumſtances of 
this caſe it ought to be ſupplied, 


Mr. Attorney General ſays, that though an heir is barred of all 
the lands which he would have taken by diſcent, yet he ſhall not 
be ſaid to be totally diſinherited, provided he has a proyiſion from 
his anceſtor in any other way. | - 

— 4 ˖ 


4 


15 
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But I do not remember any ſuch diſtinction, 2 thobglit 
the rule meant an heir at law diſinherited of real éſtate, (2227, 
for the caſe of Hawkins verſus Leigh Was determined on this di- 
ſtinction by Lord Chancellor) however this point muſt be reſerved, 
for I cannot make any binding decree now, as the Heir ut Ja is an 
infant, and therefore ſhall give liberty to apply to the cotrt in re- 
ſpect to the copyhold eſtate when he comes of age. ö 


With regard to the ſecond queſtion, the doubt is, Whether I can 
conſiſtently with the intention of the teſtator decree the whole 
thouſand pounds to the defendant. 


1 


A grandfather to be ſure is a very near telation, but ſtrietly ſpeak- 4. #andfither 
ing does not ſtand in loco parentis; a father is indeed obliged to „ 7 ee 


in loco paren- 
maintain his child, but a grandfather is not obliged to maintain a J, and fete 
grandchild. re tor obli- 


ed to main- 
3 tain 4 glas. 
A father can appoint a teſtamentary guardian of his child, but a ch, 00 
- e appoint 
grandfather cannot. eee by 
guardian. 


The plaintiff's councit infeſt, that as the thoufind H was 
given to bind the defendant out apprentice, that the teſtator having 
afterwards done this himſelf, it is a partial ademption, and ought 
to be taken out of the portion: and they have compared this to the 
caſe of a perſon's giving A. a thouſand pounds by will to build hint 
a houſe; if the teſtator in his life-time lays out that ſum upon a 
houſe for A. it is a ſatisfaction, and A. ſhall not have the thouſand 
pounds under the will; and that as the defendant in the preſent caſe 
has had the thing intended, he ſhall not have the legacy. 


But I think the preſent! caſe differs from that which has been 
cited, becauſe the thouſand pounds is not given for the putting 
. him out apprentice only, but for other purpoſes, maintenance, &c. 
neither are the executors obliged to expend ſach ſums, as ſhall be 
neceſſary for apprenticing him, out of the thouſand pounds, but they 
may do it out of the intereſt and produce of it. 


The defendant beſides might have choſen ſome other buſineſs, or 
perhaps none at all. 


Therefore thoſe caſes, wherein ademption has been allowed, Adewptions 
muſt be confined to. ſuch inſtances where a teſtator gives a legacy ug . 
for one particular purpoſe only, and after that applies a ſum of gances. Where 
money to the ſame purpoſe. a tellator ap- 

plies a ſum of 
It appears too. manifeſtly by one circumſtance, the- teſtator did —— 
not intend himſelf there ſhould. be any ademption of the thou- for which he 


| PRE if * had be 
ſand pounds, and that is the codicil, (made above a year after the given _ 


hundred gacy. 
3 


_— — —— — 
—- 
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hundred and twenty-ſix pounds had -been laid out for apprenticing 
the defendant) which is a confirmation of the legacy, and amounts 
to a republication of the will. 


If the teſtator had had any intention of deducting the hundred 
and twenty-ſix pounds out of the thouſand pounds, he had a fair 
opportunity of doing it when he was adding a codicil; and as he 
has not done it, it will be the greateſt equity to decree the whole 
thouſand pounds to the defendant, the grandſon of the teſtator; and 


his Honour decreed it accordingly. 
Caſe 56. October 19, 1744. 
N court Petition on behalf of the freeholders of Warwick, to remove 
1 Saunders, a coroner, for neglect of duty, &c. and for ab- 


where they 


miſbehave, or _ | 
live out of the LoRD CHANCELLOR. 


' 


county. | 
a I have no doubt as to the authority of the great ſeal with regard to 
the removing of coroners, where they miſbehave, or where the 
live out of the county; and the precedent of the order made for that 
urpoſe by Lord King is an authority, which was an application on 
behalf of the freeholders of the county of Derby, Auguſt 5, 1725. 
The courtwill 


Moran cates: But, as there is no affidavit here of ſervice on the defendant the 


writ to iſſue Coroner, but a ſuggeſtion only, that they are not able to come at 


de coronatore him 4 
exonerand), ti 


I will direct the petition to ſtand over till the ſecond Wedneſday 


ore is ar, af. in the term, becauſe, as it is an office of freehold, I will not order 


fidavit of ſer- a Writ to iſſue de coronatore exonerando, until there is an affidavit of 
vice at the lat ſeryice at the laſt place of his abode. | 
place of his a- | | 


bode. 


The authority of this court does not extend ſo far as to remove one 


coroner, and to appoint another, but the choice of a new one muſt 
be by a majority of freeholders. | 


Caſe 57. Ex parte Barnſley, October 19, 1744. among ſt the lu- 
natick petitions. 75 


After B. had f * | 3 : 
_ A* application to the court to traverſe the ſecond inquiſition 


lunatick under : 
two inquiſi- The ſecond inquiſition finds that at the time of taking it he is of 


tions, the . . . 3 
done world Lnſoumd mind, ſo that he is not ſufficient for the government of him 


not allow him ſelf, his manors, lands, meſſuages, goods and chattels, and that he 
to traverſe the hath been of ſuch unſound m 


— ind from the eighth of April 1737. 


LORD 


2 


in the Time of Lord Chancellor Haxbwiex z. 135 


Lorp CHANCELLOR, 


The caſe of Roberts is diſtinguiſhable from this, he was found a 
lunatiek of inſane mind ny by one inquiſition ; and there were alſo 
great objections as to the behaviour in finding that inquifition, which 
alone would have induced me to quaſh it. 


But in all theſe inquiſitions, they are not at all concluſive: for 
they may bring actions at law, or a bill to ſet afide conveyances, 
ſo that it might have been diſputed afterwards upon an iſſue to be 
directed: but Doctor Finny ſubmitted there to be bound by the 
iſſue found on that traverſe; and as I thought this would put an end 
to the affair, therefore I allowed it. | 


It has been ſaid the parties have a right to traverſe it on the ſta- 
tute of 2 Ed. 6. cb. 8. ſec. 6. if ſo, there is no occaſion to apply 
to mè. 


On a petition ex parte Smith in ideocy before Lord King, as the Where an in- 
perſon was found to be an ideot, he thought it a hard caſe, and Won finds 


| | . = a perſon an 
therefore would not grant the cuſtody without giving leave to tra- ideot, the 
verſe the inquiſition, court thinking 
it a hard caſe, 


There was another reaſon which induced me to ſuſpend ten = 


cuſtody of Mr. Robert's eſtate, a great part of it lay in the Veſt-Indies, 
and if I had granted it, great injury might have been done by chan- 
ging the management of the eſtate, for it would have put an end to 
the authority of the attorney there, which is the method of managing 
eſtates in the colonies. | 


If the gentleman has a right by law, and under the ftatute to tra- 
verſe, he may take that method. | 


But if after two inquiſitions in this caſe, finding Barnſley a lu- 
natick, (for the firſt was in ſubſtance good, though informal, and 
therefore ſet aſide) I ſhould allow the petitioner to traverſe the in- 
quiſition, I ſhould ſpin out proceedings in lunacy to a very great 
length .and infinite expence, and ſhould make them a very heavy 
burden upon the ſubject, and therefore I ſhall diſmiſs this petition. 


If the caſe of Mr. Roberts * is to be brought up as a precedent * 7; before. 
upon every turn, I do not know any one order ſince I had the ſeals, 
that I ſhould repent of ſo much as in that caſe, but there is a wide 
difference between the caſes. 


Vox. III. 3 B Goring 


* 
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Caſe 58. Goring verſus Maſb and others, October 22, 1744: 


The articles HIS cauſe came before the court on a bill brought by Sir 
2 Charles Goring and his Lady, one of the daughters of Sir Ro- 
riage of Mr. ert Fagg the elder, to have a ſpecific performance of articles entered 
Fagg decreed into on the marriage of Robert Fagg the younger, and to have the 


to be carried Jands ſpecified in the articles ſettled to the uſe of Lady Goring in tail. 


into execution 
for the beneht ; | 
of the plaintif Sir Robert Fagg the father had one ſon and four daughters, namely 


Kis eldeſt filter. the plaintiff and the three defendants: he had an eſtate amounting to 
2800 J. per ann. and on the marriage of his ſon, Oclober 22, 1729. 
entered into articles between him and his ſon, by which there was 
an agreement to ſettle the greateſt part of the eſtate, (eight hundred 

pounds a year excepted.) 


5 By theſe articles the father and ſon covenant for themſelves, their 
heirs, executors, &c. to ſettle theſe lands to the following uſes. 


As to one part of the value of 820 J. per ann. to Mr. Robert Fogg 
for life, and after the determination of that eſtate to raiſe a jointure 
of 4001. a year rent-charge, for the wife, and then to truſtees to 
preſerve contingent remainders to ſons in tail male, afterwards to 
ſons by another marriage, and there is no other limitation. 


Then the articles take up the conſideration of another part of the 
eſtate, and the uſes of this are limited to the ſame perſons as in the 
firſt mentioned lands, with a charge by way of additional portion of 
4000 J. for Sir Robert Fagg's daughters: and after ſeveral limitations, 
then came the limitation in queſtion to the plaintiff, Lady Goring 
and her heirs male, unleſs Sir Robert Fagg ſhouid appoint other uſes 
under his hand and ſeal; then a limitation to the other daughters in 
tail, then to Mr. Fagg of Grimſby, then to Sir Robert's right heirs. 


Sir Rebert Fagg the father died in 1736, the ſon ſurvived, 


Aſter the father's death the ſon directed a draught to be prepared 
to carry the articles into execution, but died before it was finiſhed. 


The legal eſtate in ſome of the lands has deſcended on the four 
ſiſters in fee, as heirs both of the father and brother. 


A bill has been brought by Lady Goring to have the articles car- 


ried into execution, and to have the intail of the eſtate, ſo limited to 
her as aforeſaid, ſettled accordingly. 
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I gave orders on the 8th of November 1742, that the Maſter 
ſhould inquire what were the value of the eſtates comprized in the 
articles, and what eſtates were deſcended. | 


The Maſter has made his report, and the cauſe ſtands for further 
directions. 


The eſtates are of three kinds. 


Firſt, Lands comprized in the marriage articles, in which the 
uſes are carried no further than before mentioned, in value 8200. 


fer ann. 


Secondly, The eſtates in the articles, which are claimed as limited 
to the plaintiff in tail, the Maſter has divided into two kinds; one 
of which it is ſtated, he cannot determine, whether it is limited or 
not; and the other, to be clearly limited, amounting to 564.1. 6s. 8d. 


fer ann. 


Thirdly, Lands which are unqueſtionably deſcended, both in law 
and equity, amounting to 804 J. 14.5. per ann. 


Upon this caſe, the queſtion is, whether the plaintiff, Lady Gering, 
is, under theſe articles, intitled in a court of equity to have them car- 
ried ſpecifically into execution, 


Now, the power of the court to carry articles into execution has The ſpecific 
not been doubted on either fide ; for the ſpecific execution of articles *xecution of | 


being the moſt adequate juſtice in general, ſhall not be left to an 2 re 
action at law. | quate juſtice 
in — 

But, notwithſtanding this, the defendant's council have taken —_— 
three objections, on which they have principally relied. 4 


Firſt, That the rule has ſeveral exceptions ; and that it is diſcre- Though diſ- 
tionary in the court, whether they will decree a ſpecific execution gene m 


. | the court whe- 
upon the circumſtances of the caſe. | ther they will 


| decree a ſpe- 
Secondly, That the plaintiff is plainly a volunteer, and not within ©*< erz 


. tion, yet it is 
the valuable confideration of theſe articles. ſo on certain 


grounds, and 
Thirdly, That great hardſhips would follow from ſuch a de- pat boon 
cree, for that the defendants would in a manner be diſinherited by rules of 


by it, equity = 


2 As 
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As to the firſt, it muſt be admitted; but then it ought to be un- 
:derſtood in this manner, that it is diſcretionary on certain grounds, 
and not arbitrary, but governed by rules of equity. 


The ſecond objection, and what has been principally relied upon, 
is, That the marriage between Mr. Robert Fagg and Mrs. Sarah 
Ward, was the ſole object, and that the preſent plaintiff is only a 
daughter of Sir Robert Fagg's, and not the eldeſt ; and beſides, no 
party contracting in the marriage articles, unleſs preſumptions are 
taken in to help it out. | 


This point has been clearly and fully argued, and the caſe of 
Jenkins verſus Keymiſs, reported in 1 Lev. 150, 237, 238. and in 
1 Chan. Caſ. 103. has been mooted chiefly on both fides: And it 
has been inſiſted, that the plaintiff is not ſuch a perſon as is intitled 
to have the articles carried into execution, or who could prevail 
— a ſubſequent purchaſer, which was the cafe of Jenkins verſus 

mis. 


'Inaqueſtion The ſtrict meaſure which governs the court in a queſtion between 
bons den el. perſons who come to carry articles into execution, and purchaſers, 
ſame degree, is not the rule of this court, for, between families, the court have 


the rule — conſidered, whether it would be attended with hardſhips or not, or 
governs the 


Sour in ee Whether a ſuperior or inferior equity ariſes on the part of the perſon 
.caſes is, whe- Who comes for a ſpecific performance, and this was the ground 
ther it would Lord Cowper went upon, in the caſe of Finch verſus Lord Winchelſea, 
be attended | 
with hard. I P. Vm. 277. | 


ſhips, or not; 


2 Lord Harcourt had decreed the agreement between the old Coun- 
a ſuperior or 


inferior equity teſs of Mincbelſea and the late Earl; and Lord Harcourt's decree 


ariſes on the was affirmed in the Houſe of Lords. 
— 
comet fora The Earl of Winchelſea, after the agreement, confeſſed a judg- 


ſpecific per- ment for juſt debts; when Lord Cowper had the ſeals a ſecond time, 

formance. another bill was brought by judgment creditors, to be ſatisfied out 
of that eſtate : He decreed for the judgment creditors ; for though 
it was a ſufficient agreement to bind the ſeveral branches of the fa- 
mily, yet not adequate to bind creditors. 


I mention this, to ſhew, that the diſtinction has been already 
taken, and that it is one conſideration how far the court will ſup- 
port agreements of this kind againſt relations in a family, and againſt 
purchaſers and creditors, 
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In the caſe of Watts verſus Bullas, 1 P. Wms, bo. before Lord Lord Keeper 
Keeper Wright, his reaſoning was too large, owing to his being right's rea- 


. : | ſonivg in 
then new in the court, and purſuing the maxims of law too far, as to Warr: verſus 


the conſideration of blood to raiſe an uſe, for that would carry it to the — was 
remoteſt blood that could raiſe an uſe in law, and which this court ing * 24 . 


does not regard; there the court made a decree for ſupplying a ing then new 


; : | s in the court, 
conveyance in favour of a half brother againſt an heir at law, 1 
; the maxims. 

There was a caſe before me of New/tad verſus Searle, March 2, of law ; 
1737. 1 T. Athyns 265. I only mention it, as the bar took notice derte 
of it, but not as any authority, of blood to 
raiſe an uſe. 


On this head of con/ideration, and how far the court have ſup- 
ported agreements where the perſon who comes for a ſpecific exe- 
cution is not within the conſideration of the articles, I will men- 
tion a caſe for the ſake of the reaſoning only. Holt verſus Holt, 
2 P. Nm. 648. 


In the preſent caſe, it is unneceſſary to take up time in citing 
particular caſes, becauſe I apprehend all the caſes are authorities for 
what I ſhall now deeree. 


All the decrees for ſpecific performance of marriage articles on li- 4 ſpecific 
mitations for younger children, are authorities in favour of the plain. Performance 
tiff, and where ſuch articles have been decreed at all, they have articles — 
been carried into execution, even as to collaterals, and not carried been decreed 
into execution in part only. — — 

| laterals- 


Suppoſe in the preſent caſe, a bill had been brought by Mr. Ro- 
bert Fagg the ſon, or the widow, muſt not this particular limitation 
have been decreed to the plaintiff at the ſame time. 


I ſhall, in making my decree, rely on theſe grounds. 


Firſt, That the plaintiff is clearly intitled to a ſpecific performanec 
of part in theſe articles. 


Secendly, That the truſtees would be clearly intitled to recover the 
whole value of the eſtate at law, out of the real aſſets. 


Thirdly, That this limitation is part of the proviſion made by a 
lather for a daughter. | 


As to the firſt, I go upon two reaſons: That the plaintiff is 
intitled to be relieved againſt Lady Fagg's demand of dower, and 
can compel her to be bound by her agreement as to her jointure ; 
but if any cavils were to be raiſed on the nature of this decree, whe- 
ther it ſhould be by injunction to reſtrain her proceeding at law; yet 

Vol. III. 3 C without 
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without controverſy ſhe is clearly intitled to a decree for raiſing 
of 40001. as an additional portion for her, out of the 8000/7. charged 
upon the lands comprized in the marriage articles, 


The court Now, there is no inſtance of decreeing a -partial performance 


will not de- 


cree a partial Of articles, the court muſt decree all, or none; and where ſome 
p*:formance parts have appeared very unreaſonable, the court have ſaid, we will 


HO: not do that, and therefore, as we muſt decree all or none, the bill 


| ſome parts has been diſmiſſed. 


appear un- 


reaſonable, they always diſmiſs the bill. 


In caſes of Inſtances have been mentioned of fraud or miſtake in marriage 
fravd ene agreements, but courts will relieve there, by ſtriking out the mi- 
court goes ſtake, or ſetting aſide the fraud, and therefore in thoſe caſes, they 


upon another go altogether upon another ground, and relieve againſt the ſettle- 


ground, and 


relieve againſt ment it ſelf. 


the ſettlement 


it ſelf, No body can tell what it is that parties who are dead have laid 


the greateſt weight upon, in coming to agreements, and therefore it 
would be attended with bad conſequences if agreements were to be 
ſplit, and one part to be decreed, but not another. 


In limitations of articles in Wales, where they make the eldeſt 
daughter in the nature of an eldeſt fon, though ſhe is but part of an 
heir, yet the court will carry it into execution. | 


I mention this only as exemplifying what J have ſaid with regard 
to the confuſion it would make, if the court decreed theſe agree- 
ments to be carried into execution in part only. 


An objection was made, that Sir Robert Fagg might have execu- 
ted the power of revocation, as well upon the foot of theſe articles, 
as if they had been carried into ſtrict ſettlement. 


But he did not execute that power, which is a full anſwer. 


The ſecond ſpecial ground is, that the truſtees would be clearly 
intitled to the whole value of the land out of the real aſſets. 


If an action had been brought againſt the ſon by the truſtees, 
they muſt have recovered the whole value againſt him, who, having 


no power of revocation, the jury could not take it in conſideration 
in damages. 


This brings it near the caſe of Vernon verſus Vernon, before Lord 
Chancellor King 1731, for Mr. Vernon was as much a volunteer, 
and was a more remote relation than the plaintiff, a 

| n 


in the Time of Lord Chancellor HarDwicke. 


In this caſe, if the truſtees had recovered in an action at law 
out of the real aſſets of the brother, the defendants might come 
into this court for the ſpecific lands, or to have the aſſets laid out, 
in the purchaſe of lands. 


Now, this would be ſuch a circuity as ought not to be al- 
lowed in equity, as it would be more adequate juſtice to decree 
it immediately. 


One objection made on the part of the defendants was, that here 
was a remainder in tail limited to Mr. Robert Fagg the ſon, before 
this limitation to the plaintiffs, and he might have barred the plain- 
tiff by recovery. 


There is no doubt he might, but, as he hath not done it, it is 
no objection, and was the very caſe in Vernon and Vernon, and the 
ſame argument made uſe of there; and as in this caſe he has done 
no act; nay, ſtronger, has rather done an act which imports an in- 
tention to carry the articles into execution, by ordering a draught 
to be prepared for that purpoſe, it anſwers this objection. 


The third ground is, that this is part of a proviſion for younger 
children, which is always favoured here, and carried into exe- 
cution. 2 858 


That they are conſidered as purchaſers, by reaſon of the natu- 
ral obligation of parents to provide for their children, and this 
court will ſupply for their benefit the ſurrender of copyhold 
eſtates, &c. and one objection has been made, which deſerves an an- 
ſwer, that this is not within the common proviſions for a daughter, 
being after ſeveral limitations. 


As to that, IJ am of opinion, that the father is a judge of the A father a 


quantum of a proviſion, and likewiſe of the time when it ſhall take !*48* of the 
[ 4 quantum, and 
-. alſo of the 


time when the proviſion for a daughter ſhall take place. 


Limitations to them have been to ariſe frequently on failure of Limitation to 


ifſue male of an eldeſt ſon or ſons, and yet in this court have } dars fg 
b . . . i ailure of iſſue 
een conſidered as a proviſion, and the time makes no difference. male of an 


| eldeſt ſon or 
ſons, is conſidered as 'a proviſion, and not too remote. 


Suppoſe the father ſeiſed of copyhold lands, ſhould limit them A father li- 


to a firſt ſon in tail, and a ſecond ſon, and a third, fourth, and fifth mY TOE 
ſon, and there is no fi d th 1 ſon bri il ef fo in. 
and there is no ſurrender, and the ſecond ſon brings a bill, who a frſt fon in 
| | | : tail, and to a 
ſecond, third, fourth, and fifth ſon, and there is no ſurrender ; the ſecond brings a bill to have it ſupplied ; 
the court will decree it for the third, fourth, and fifth ſon, in the ſame order in which the father has left it. 


18 


2 


192 C ASE 8 Argued and Determined 


is ; to take in poſſeſſion to have it ſupplied ; Will not the court de. 
cree it for the third, fourth, and fifth ſons, as well as the ſecond, 
conſidering it as intended for a proviſion, and in the ſame order the 
father has left Ne 


A general objeRtion has bow made of ardfiitp, as to the other 
three ſiſters, and I own, I thought it a hard caſe, and for this rea- 
. fon, I fent it to a Maſter to ſtate the value; and there is clearly an 
eſtate of ſixteen hundred and twenty-five pounds a year deſcended, 
but an incumbrance of 23000/. upon it; however, as it is an 
old eſtate, it will ſell for g0000/. and doubtful, beſides, on the 
Maſter's report, whether another eſtate may not deſcend, but, if it 
ſhould not, they are amply provided for. 


Therefore it ſtands diſtinguiſhed from the caſo of Parry verſus 
Hughes, in 1731, in the court of Exchequer, for there it muſt have 
been carried into execution for a total ftranger. 0 


Where it does The court have always decreed the proviſion made by a parent 
guy for a child, to be as extenſive as the parent intended it, where it 
Ort leave the does not introduce a hardſhip, or leave the other children in diſtreſs, 
On dhe for a father may have a good reaſon to prefer one child to another; ; 


— 2 whether he had in this cafe I ſhall not inquire. 


decree the 
proviſion made by a parent for one child to be as extenfive as he intended it. 


His Lordſhip decreed the articles in 1729 to be carried into exe- 
cution for the benefit of the plaintiff. | 


Cale 9.  MKing verſus Mariſal, October, 31, 1744. 


HE plaintiff was drawn in by. a promiſe of marriage, to 
ſuffer one Duprn to lie with her, he afterwards marries an- 
other woman. | 


Before « eren. She brings an action againſt him, and recovers 2000 l. in damages; 
"Gon Dupin, in order to defeat the verdict, conveys his whole effects, 


— ob by way of mortgage to the defendant, before execution on the 


— on an ac- judgment. 

tion upon a 

15 of marriage, he — te ah the defendant ; the court would carry it 
uo further than to allow the plain to redeem the defendant Ace Bee, ih Cfanc- . 


The bill is to ſet aſide the conveyance as fraudulent. 


The defendant admits the verdi& in June 1741, and that the 
conveyance to him, though dated on the 29th of September following, 
vras not executed till the 24th of October. 

Dupin 


in the Time of Lord Chancellor HARD wIcCEE. 193 | 
DR bitnſelf is gone to Holland. : | A 


Mr. Solicitor General, council for the plaintiff, laid a ſtreſs upon 
its being dated a very little time before execution was taken out, 
which 1s a circumſtance to ſhew the fraud. 


He cited 2 Vern. 616, Crane verſus Drake and others; and New- 
gent verſus Giffard, November 13. 173%, before Lord Hardwicke, 
1 T. Atk. 46 3. 


The defendant's anſwer was only as to his belief with what view 
Dupin executed this deed, 


LoRD CHANCELLOR. 


If you wanted an anſwer to this part, you ſhould have interroga- 
ted him more particularly: I am clearly of opinion, the plaintiff | 
can carry it no further than to redeem the defendant ; and his Lord- 
ſhip decreed accordingly. 


Wal, verſus Peterſon, November 6, 1 Caſ | 
jp HS oY 5. ad 444 e ne, 5 Hh e 
A Queſtion in this caſe aroſe upon the * will and y n 


codicil. thirds of his 
real eſtate to 
his ſon, to hold wk his heirs and aſſigns, for ever ; but in caſe * Wi hall attain the age of 
21, or without iſſue, then to > the teſtator's wife, her heirs and aſſigns: The ſon died after 21, without 
iſſue.” Lord Hardwicke held it to be a veſfed effate in fee in the ſon, as be attained 21. and though be dia 
without iſe, that it did not go over to the mother, but d-ſeended on bis beir at law. A. Ae. Se. KS, 
A — 0p 2 *e- 22 . 


As to ſuch teal eſtate as ; I ſhall die ſeiſed and poſſeſſed of, I 
* give and deviſe one full equal third part thereof unto my wife 
* Martha Peterſon, to hold to her, hertheirs and aſſigns for ever; 
„ and the other two thirds of all my real eftate I give and deviſe to 
my loving ſon Matthew Peterſon, to hold to him, bis heirs and af- 
5 5 for ever ; but my mind and will is, in caſe ſaid ſon ſhall 
5 © Happen to die before he ſhall attain the age of twenty-one years, or Jt 2 e, Hie 
* without iſſue, then J do hereby give and deviſe the ſaid two thirds 1/199 77 arty” S. 
* of my ſaid . to my ſaid * Martha Peterſon, her heirs and 9 bl. | 


* afigns.” 5 
eee „ 4 
eee , 


By the codicil, the car recites this clauſe ; and then pro- „ 2 - Mac © Abd 
ceeds thus: 9 ae, 2 
* Now my further mind and will is, and I do hereby will and 
** require the ſame, that in caſe my ſaid ſon ſhall — 1 to die be- 
"* fore the age of twenty-one, or without 1ſſue as aforeſaid and alſo in 
Vor L. III. 3D e Oe 
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all and every the ſons, and daughters of my brother in law 


living, if he had gone no further than the firſt clauſe, he had given 
him an abſolute fee, but then follows the executory part. | 


— 


| Suppoſe he had ſaid no more, than in cafe my ſon had died 


— 
— 

- ——_— 
<> - 


. © the ..teſtatar would have been diſinherited if the ſon had died be- 
ore twenty-one. e 22 ont: "ares 
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caſe of the deceaſe of my ſaid wife, that then I do give and deviſe 
the ſaid two third parts of my ſaid real eſtate, unto and amongſt 


Lal 


. 


Thomas Dickenſon. 


The ſon died after the age of twenty-one, but without iſſue; 
and the queſtion was, whether the deviſe over to the mother ſhall 
take effect upon one of the contingencies happening only. 


Mr. Solicitor General, for the defendant, the mother, ſaid, this 


was a contingency with a double aſpect, and cited the caſe of Bel. 
lajis verſus Uthwatt, before Lord Hardwicke, 1 Tr. Atk, 426. 


That reciting the will properly, and deliberately altering it in the 
codicil, is ſo ſtrong in her favour, that the court will not eaſily 


paſs it over, or ancline to turn a disjunctive into a conjunctive. 


There was a. caſe before the council baard, in which the two 
chiefs aſſiſted, and have not yet agreed as to the conſtruction of 


the word or. 


LoRD CHANCELLOR. 
I think it a very plain, caſe ; the teſtator had a wife and a fon 


Upon the words in the codicil, there can be no doubt at all; it is 
to go over upon two. contingencies; the words as aferefaid take in 
all the former diſpoſition, DO 


8 


under twenty-one, as qfareſaid, would this have diſinherited the 
iſſue, if the father had died under twenty-one, and gone over to the 
mother? By no means; for I would have ſupplied the words, 
and without iſſue, and ſhould have been juſtified by the expreſſion, 


one ſai 


The cafe of Soulle verſus Gerrard, in Cro. Elis. 525. and Moore 
422, was determined on this very point, a deviſe to his ſon, and 
* if he die without iflue, or before his age of twenty-one years, 
* that it ſhall remain to another; the ſon hath iſſue, but dies be- 
** fore twenty-one years, yet it was adjudged, that his iſſue ſhall 
*© have the land, and not the remainder-man ; and or there was 
* conſtrued: for and; ſo. ſtated in Moore, but called Sowell verſus 
* Garret: If the conſtruction had been otherwiſe, the grandſon of 


His 


Pl 
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His Lordſhip held it to be a veſted eſtate in fee in the ſon, as 
he arrived at his age of twenty-one ; and that though he died with- 


out iſſue, yet it did not go over to the mother, but deſcended on 
his heir at law. 


Pringle verſus Hartley, November 15, 1744. Caſe 61, 


HE defendant inſured the ſhip Succeſ from Lond to Ber- The ſbip Suc- 
mudas, and ſo to Carolina ; the ſhip was taken by a Spaniſh 7/7 gb in 
privateer, and afterwards retaken by an Exgliſb privateer, and car- Londen to Ca- 


ried into Boſton in New England, where, no perſon appearing to % g was ta- 

X . . | | ken by a Spa- 
give ſecurity, or to anſwer the moiety, the re-captors were intſtled „g immer, 
to, ſhe was condemned, and ſold in the court of admiralty, there and afterwards 


the re- captors had their moiety, and the overplus money remained in retaken by an 


the hands of the officers of that court. Englih one, 


and carried to 

| | Bofion, where, 

no perſon appearing to give ſecurity, ſhe was condemned and ſold in the court of admiralty there; and after 
the re-captors had their moiety ; the overplus remained with the officers of that court. The defendant 
brought an action on the policy, and had a verdict; the plaintiff, by his bill, prays an injunction, inſiſting 
the defendant ought to recover no more on the policy than a moiety of the loſs. Tyr court denyed the injunc- 


tion, for as the defendant had offered to relinquiſh the ſalvage, he was intitled to recover the whole monq 
inſured. | 


An action was brought by the defendant, upon the Policy, who 
had a verdict. 


The plaintiff brought a bill, ſaggeſting the capture to be frandu- 
lent, and done deſignedly by the captain; and moved now for an 


injunction to. ſtay the proceedings at law. 


The counſel for the plaintiff argued, that though the capture 
might not be fraudulent, yet the defendant ought not to recover 
more on the policy than a moiety of the loſs, as the act of 13 Geo. 2. 
c. 4. ſect. 18. gives the ſalvage to the owner, and he is intitled to 
receive it. from the officers of the admiralty, and that the plaintiff 
ought to be obliged to pay no more than the loſs he has. actually 
ſuſtained, which cannot be aſcertained till after the defendant ſhall 
have received what might have come upon the ſalvage. 


The defendant, in his anſwer, had ſworn he had' offered, and 
was now willing to relinquiſh, his intereſt to them in the benefit 


of the falvage, and would give them a letter of attorney for that 
purpoſe to receive it. | 


Lox CRANCELIOR. 


There is no ground for an injunction in this caſe ; here there 
Was an agreement to go to trial in one of theſe actions which kad 
been brought, and to be bound by the event of that; at the time 


of 


3 
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uf Yo of the trial they knew the ſhip was retaken, and the manner of 
| the capture. | | 


1 | The quantum of the damage and loſs ſuſtained, is the only thing 
4 | now to be diſputed ; for it is impoſſible to carry on trade without 
= inſuring, eſpecially in the time of war. 


| | | Therefore regard muſt be had to the inſured, as well as the in- 

ſurer; and where there is no admiſſion in the anſwer, of any kind 
of fraud, though various pretences of that ſort may be ſet up by 
the bill, they are not to be regarded, 


The queſtion then ariſes on the ſtatute of 1 3 Geo, 2. with regard 
to the ſalvage. | 


It has been ſaid, there ought to be only half the loſs recovered on 
the policy ; and as to that, the aA has made great alteration in the 
laws of nations with regard to recaptures. | 


By 13 Geo. 2 The carrying a ſhip infra prefidia boſtium, or fs pernoctaverit 
3 ſhip is the with the enemy, makes it the prize of the perſon retaking it, as if 


reveſting of it had been originally the ſhip of the enemy; but by the act, zhe 


ws —_— recaption is the reveſting of the property of the owner. 


When inſu- But where inſurances are zntereft, or no intereſt, J am doubtful 


rances are in- | 
teren or do Whether the act can operate or not. 


intereſt doubt- 


fi ul whether x — 2 i . | | . . | 
tbe d en This is an inſurance according as intereſt ſball appear. 


operate. 
Salvage muſt If there is a ſalvage, that muſt be deducted out of the money re- 


be deducted covered by the policy; but if none has come to the hands of the 
out of the 


money reco- Plaintiff in the action, the jury cannot take notice of it. 
vered by the ' 


policy, if The ſhip was condemned and ſold becauſe the moiety was not 
come to the | 


hands of the Paid, or ſecured to be paid by the owners. 
inſured. 


It is uncertain whether the defendant will receive any thing or 
not ; and if any thing is recovered, he muſt have an allowance for 
his expences 1n recovering. 


Therefore I take it, when he is willing to relinquiſh his intereſt in 
\ the ſalvage, he ought to recover the whole money inſured. 


It would be miſchievous if it was otherwiſe, for then upon 2 


recapture a man would be in a worſe ſituation than if the ſhip was 
totally loſt, | | 


Colegrave 
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Colegave verſus Juſon, November 17, 1744. rehearings, Caſe 62, 


"HE plaintiff brought his bill for tithe of grain in kind; the A bill for 
L defendant infiſted upon a compoſition of one quarter of rye tithe in kind, 
and one of oats in lieu of it. A trial at law was directed, and ag. P92? 


1 ſet up of a 
verdict found for the modus. quarter of 


a rye and one 
of oats in lieu; a trial at law directed, and a verdict for the modus. The plaintiff inſiſted on a new trial 


upon the diſcovery of an old deed in the chapter - houſe at Weftminfter, which he ſet up as a decree of the 
Pope's delegate, that the revenues of the church which had been alienated ſhould be reſtored, and would have 
it underſtood that the tithes were comprehended under the word revenues. The court of opinion this paper was 
rot a foundation to grant à new trial, and refuſed to db it. 


The plaintiff inſiſts now upon a new trial on a diſcovery of an 
old deed in the chapter-houſe at Weſtminſter, which he called the 
record of a cauſe determined before the Pope's delegate, in which 
it was decreed that revenues which had been alienated ſhould be 
reſtored to this church, and concludes that the tithes were compre- 
hended under the word revenues ; the judge at the trial refuſed to 
admit it as evidence. 5 


LoRD CHANCELLOR. 


There is no foundation to grant a new trial, for if I ſhould, it 
would be a precedent to overturn the rights of men upon very 
uncertain grounds. | | 


I am afraid this is a caſe where Prowling in an office has ſpirited 
up the rector to diſpute this modus; it happens very unfortunately for 
ſuch perſons that they ſtumble upon papers which they fancy are 
evidence of fitbes in kind. a 

This is nothing more than a proceeding in ſome eccleſiaſtical 
court, what on conſtat found: Firſt, in the receipt of the Ex- 
chequer, and tranſmitted from thence to the chapter of Weſtminſter. 


The receipt of the Exchequer is no office of record for things of this The receipt 


— = o . 1 of the Ex- 
kind, but only in matters relating to the King's revenue. chequer is no 


| office of re- 
The officer has taken upon him to put a title to it, which he had ©2*%xceptin 


' : | matters rela- 
no authority do do, and which the paper does not warrant. ting to the 
| | King's reve- 

In it's utmoſt force it is a proceeding in an eccleſiaſtical court, 


concluding with an extrajudicial ſentence by the Pope's delegate. 
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The offices No proceedings in the eccleſiaſtical courts in this kingdom are re. 
2 — _ cords, they are only evidence of ſentences in their courts, therefore 
ould notin. I mention this that the officers there may not take upon them to 


— Tnng pro- intitle them recorda Domini Regis Georg. &c. for the future. 
Ce 8 re- | 
cerda Domini Regis Georg, &c, for they are only evidence of ſentences in their courts, 


I am of opinion it is not ſuch an inſtrument, that if the original 
had been produced, it would have been given in evidence. 


The Pope be. Conſider what the juriſdiction was that the Pope exerciſed before 
fore the refor- the reformation, and though uſurped, yet it muſt have it's weight. 


mation, ex- 


erciſed a juriſdiction either by way of awocation, or by requeſt from an inferior court. 


He might exerciſe it by way of avocation, or by requeſt from an 
inferior court. 


2 legate « The legate à latere, whilſt in the kingdom, did exerciſe a legantine 

eile an an. authority without an appeal to the Pope, as for inſtance cardinal 

thority with- Campejus. | 

Out an appeal 

© the fore. Neither the time nor the court does appear in this paper, and 
another inſtrument has been tacked to the parchment by a modern 


ſtring, but does not at all relate to the firſt paper. 


Conſider what is the Pope's commiſſion to the archdeacon of 
Leiceſter, whom he made his delegate : the Pope does not take no- 
tice by what way the cauſe came before him, whether by appeal or 

by avocation, or by letter of requeſt, 


So that here is no recital of any cauſe depending before him in 

any ſhape, only that there had been alienations of the revenues of 

the church, and that the alienees had obtained confirmations from 
the Popes themſelves, 


This was a kind of general inquiſition only, how far the poſſeſ- 
on of this rectory had been alienated. 


The two inſtruments by which they would ſhew it to be a caule, 
have no relation to one another, but tacked together in modern 
times, 


Though an uſurped authority, it was allowed by law at that time, 
and muſt have it's conſideration : yet as it does not appear by this 
parchment there was any cauſe depending before the Pope, it can be 
of no ſignification, and, even if it had it's utmoſt force, would be 
of no advantage to the rector againſt a compoſition, 
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I am clearly of opinion this was no ſort of evidence, and was very 
properly rejected by the judge who tried the cauſe. 


There is the ſtrongeſt evidence of a modus in this caſe, and no 
pretence that tithes were ever paid in kind, except this paper, and 
therefore there is no foundation for a new trial. 


Stirling verſus Lydiard, November 21, 1744. wants 


HE queſtion in this caſe aroſe upon Mr. Lydiard's will, who L. gives all 
| deviſed in the following manner. 2 

eſtate, goods, 

As to all and fingular my leaſehold eflate, goods, chattels and per- chattels and 


. 


ſonal eſtate whatſoever, I give to my daughter Johanna, and if ſhe —— 


dies without iſſue living, then limits it over in the ſame manner bis daughter, 


to the defendant. and; if Go dies 

In the reſiduary clauſe teſtator repeats the words all and ſingular, 32 

Sc. dane * 
| * 


ill ren 
He after making his will renews a leaſe with the dean and chapter leaſe with the 
of windſor, | | dean and 
chapter of 
: ; : | | 721 Windſor ; this 
Joanna is dead without iſſue, and her huſband as adminiſtrator is no reveca- 
and repreſentative of his wife brings his bill to have the leaſe, in- _ * 
liſting that the renewal by teſtator after making the will is a re- gae paſſed by 
vocation, and that conſequently he in the right of his wife is en- the will 


titled to it. 


Lord CHANCELLOR. 


There is no doubt but the Jeaſebold eftate paſſed by the will. 


N T he plaintiff goes upon a miſtake, that this is a ſpecific legacy; 
it 18 nothing like it, for it is only an enumeration of the ſeveral 
8 of his perſonal eſtate, but yet is a general deviſe of the 
Whole. 
7 0 
The court never ſtrains to make a revocation. 


But notwithſtanding, if in point of law it is a revocation, it muſt 
have it's effect here likewiſe. 


But there is no foundation to ſay, what teſtator has done in this 
caſe is a revocation. ION 


* 


Suppoſe 


C 
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'Suppoſe the teſtator had purchaſed a new leaſe, would not that 
have paſſed ? Why then ſhould not a new term in a leaſe equally 


paſs ? 


200 


If I was to conſtrue this a revocation, I do not know but if a man 
was to give all his bank, Eaſt-India, and South-Sea ftock, and ſhould 
afterwards turn it into money, it might as well be inſiſted this was 


a revocation, 


His Lordſhip declared there was no pretence for the plaintiff's de- 
mand, and therefore diſmiſſed the bill. | 


Calc 64. Shirley verſus Watts, November 23, 1744+ before the 


Maſter of the Rolls. 
A judgment Judgment creditor, who has not taken out execution, brings a 
eons tag bill againſt the defendant to redeem him, who is a mortgagee 


fo is in- h 
cred 1e. of the leaſehold eſtate, and likewiſe a bond creditor. 
cem a mort- 


Laien Maſter of the Rolls, { William Forteſcue, Eſq;) The caſe of Angel 
fate and bond verſus Draper, in 1 Vern. 399. is in point, and a ſtronger one than 


rector, mult-the preſent, for there the defendant who had the goods in his 
cution, hands ſeemed to have come to the poſſeſſion of them in a fraudulent 
manner : but notwithſtanding upon defendant's demurring, becauſe 
the plaintiff (a judgment creditor) had not alledged he had taken 
out execution, the court allowed the demurrer, and ſaid the plain- 
tiff ought actually to have ſued aut execution before he had brought 


His bill. 
In the preſent caſe there is not the leaſt ſuggeſtion of fraud, the 
defendant being a fair and bona fide creditor by mortgage. 


There was a caſe of King verſus Mariſſall laſt term, upon a bill 
by a judgment creditor to redeem, which came on before Lord 
Hardwicke, when he aſked for the writ of execution ; and upon it's 
being produced, admitted the judgment creditor for this reaſon to 


_ redeem. 


For want of it's being taken out now, the bill muſt be diſmiſſed, 
becauſe till execution the plaintiff has no lien on the leaſehold eſtate, 


and decreed accordingly. 


Bridgeman 
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Bridgeman verſus Dove, November 27, 1744. Caſe 65. 


Perſon by her will ſays, © I deviſe to Sir John Bridgeman my - deviſes to 
« heir, Clifton lands, he paying all debts and legacies charged 5% 1 


heir C/i/ton 
« on theſe lands, and after his deceaſe to my nephew Bridgeman, ads, he pay 
5 as i debts 
Doctor of Divinity. and -lelpandes 


| charged on 
In another part of her will ſhe ſays, © I leave my jewels, plate, theſe lands, 
« pictures, medals, furniture, to my two executors, to be equally _— _ 
« djyided. 5 Sir 
H. AS te- 
e In the laſt clauſe of the will ſhe ſays, Creating Sf. Mary's and — _ 
te Creating St. Olave's, I make liable to all debts I have contracted keep down 
e ſince 1735- notes or bonds, if any, and what remains to be paid _ —_ - 
e to Mary Dove, ſpinſter, after the Creatings are ſold. 5 
ged ; but if it 


| is, he is to 
Lord CHANCELLOR, pay one third, 
and the revec- 


A principal queſtion is, whether the debts and legacies ſhould be fioner two 
paid out of Sir Jahn Bridgeman's eſtate for life. thirds, 


Notwithſtanding the inaccuracy of the will, which is drawn by 
herſelf, her intention appears to me to charge the legacies upon the 


— 2 lands, but not ſo as to exhauſt all the profits of the eſtate for 
ife. | 


What colour is there to ſay, that this creates a condition on Sir 
Jobn Bridgeman, that he ſhall take nothing but upon paying. 


Indeed it would be a ſtrange thing to give an eſtate for life to a 


perſon of ſeventy years of age, on condition to pay legacies of 2600 J. 
out of an eſtate of 600 J. per annum. 


By the latter. words, there is a plain charge in the will upon theſe 
lands, and therefore Sir John Bridg-man, as tenant for life, is obliged 
only to keep down the intereſt, if the principal is not diſcharged ; 


but if diſcharged, to pay one third thereof, and the reverſioner the 
other two thirds, Cn 


The next queſtion is relating to the perſonal eſtate. 


In all clauſes with reſpe& to proviſions for payment of debts, Praridon in 


ils for pays 
they relate to the time of the death of the teſtator, in order to make par of 4 
a more honeſt and faithful proviſion for payment of debts. relate to the 
We” | time of the 
| teſtator's 
death, 
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The words al If it had been all debts that I cue, ſtill it would be extended to 


3 77 the time of her death: The words here, are, which J have con. 
hic ave 


contraftes, 7rafed, have contracted mult be conſtrued /hall contract. 
muſt be conſtrued Sau contract. | 


ne . liable. 1 know of no authority where the words, I make my real eſtate 


10 pay the liable to pay my debts, will exempt the 4 eſtate without any 
debt, unleſs ſpecial exemption of perſonal eſtate: nor has the court ever ſaid that 
_ — 4 perſonal eſtate ſhall be applied only to pay legacies, and not the 
tion of it. debts. | 


Nor will making a particular eftate in land liable to ay debts 
exonerate the perſonal eſtate, becauſe it is the natural fund for pay. 
ment of debts. 


Suppoſe a man deviſes a real eſtate liable to the payment of debts, 
and ſubject to thoſe debts gives it over to another, or what remains 
after payment of debts, which is all one ; if there are not expreſs 
words to exempt the perſonal eſtate, it ſhall be firſt applied, and 
I am of opinion that the refidue of the perſonal eftate here, ought 
to be applied in exoneration. 


The laſt queſtion is upon the deviſe of the jewels, plate, pic- 
tures, medals, furniture. 
Mr. Clarke for the executors, has infiſted that under the word 


furniture books will paſs, and that under the word medals pieces of 
current coin kept with them will paſs. 


Where cur- If current can are curious pieces, and kept with medals, I am of 
re coin 18 


Curious, and Opinion Notwithſtanding they are current coin; yet as they are ke 


kept with with medals, they will paſs as ſuch, for even medals themſelves 


medals, it will ere once current coin. 
paſs as ſuch. 


A library of But as I am at preſent adviſed, I am clearly of opinion, that a 
books will not library of books will not paſs as furniture. 


Paſs as furni- 
Turce., 


Nor does it operate at all on my mind, that it will paſs as furni- 
ture, becauſe it is a ſmall library: for moſt commonly great libra- 
ries are more often put up as ornaments, and leſs accurately choſen, 
than ſmall ones. | 


As to the caſe which has been cited of the Duke of Beaufort 
verſus Lord Dundonald and the Dutcheſs of Beaufort his wife, 2 Vern. 


739. there was very little oppoſition, being between a mother and 
don, and I lay no ſtreſs upon it. 


But 
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But I take it too it has been determined that a library of books 
will not paſs as furniture; and his Lordſhip decreed accord- 


ingly. 


Baſſet verſus Baſſet, December 17, 1744. Caſe 66. 
AL A Fit. HS C7 Ys Ker rel 


7 
Les, {H-- 7 <a N 8 * Wo 2 . 
4 222 Zur. — Lee. A AAS D 


LoRD CHANCELLOR. 7 


HE bill was brought by a poſthumous child to have an ac- A potthumons 
count taken of the clear rents of the father's eſtate John child born al- 


Pendarvis Baſſet. rent dy bad 
| incu a 
The diſputes are both in regard to the real and perſonal eſtate; e death of 
I will take them in their order, As co 
& 11W. 3, 
Firſt, As to the real eſtate, — 
profits of the 


The queſtion relating to the eſtate of Jobn Pendar vis Baſſet is uud, fenden 
this; the plaintiff, now an infant, is a poſthumous ſon and heir, lande - ogg 
for the father died, and left his wife enfient of him: the real eſtate ſelves. 
conſiſts of different parts, and under different intereſts ; of ſome 
ſmall parts the father was ſeiſed in fee; the greateſt part is included 
under a ſettlement, which was to the father for life, then to ſecure 
a rent-charge of 800 /. a year to his wife for a jointure, remainder 
to truſtees during the life of the father to preſerve contingent re- 
mainders, remainder to the firſt and every other fon of John Pen- 


darvis Baſſet, remainder to the defendant the brother of Jabn Pen- 
darvis Baſſet, 


The plaintiff was born after the next rent day had incurred after 
the death of his father. 


It has been inſiſted by his council he had a right to enter, and 
was intitled to the rents in the intermediate time. 


The determination of this point will depend on 10 & 11M. z. 
c. 16. which is to enable poſthumous children to take eſtates as , 
born in their father's life-time. 


The miſchief intended to be remedied by the act, Whereas it often 
* happens that, by marriage and other ſettlements eſtates, are limited 
* 1n remainder to the uſe of the ſons and daughters, the iſſue of 
* ſuch marriage, with remainders over, without limiting an eſtate to 
* truſtees to preſerve the contingent remainders limited to ſuch ſons 
and daughters, by which means ſuch ſons and daughters, if they 
happen to be born after the deceaſe of their father, are in danger 
to be defeated of their remainder by the next in remainder after 


1 I them, 
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e them, and left unprovided for by ſuch ſettlements, contrary to 
te the intent of the parties that made thoſe ſettlements. 


© The proviſion, be it enacted, that where any eſtate already is, 
* or ſhall hereafter by any marriage or other ſettlement be limited 
e in remainder to, or to the uſe of the firſt or other ſon or ſons of 
* the body of any perſon lawfully begotten, with any remainder or 
* remainders over, to, or to the uſe of any other perſon or perſons, 
* or in remainder to or to the uſe of a daughter or daughters law- 
* fully begotten, with any remainder or remainders to any other 
4 perſon or perſons, that any fon or ſons, or daughter or daughters 
* of ſuch perſon or perſons lawfully begotten, or to be begotten, 
te that ſhall be born after the deceaſe of his, her, or their father, 
* ſhall and may by virtue of ſuch ſettlement take ſuch eſtate ſo 
* limited to the firſt and other ſons, or to the daughter or daugh- 
* ters, in the ſame manner as i born in the life-time of his, ber, or 
their father, although there ſhall happen no eſtate to be limited to 
« truſtees after the deceaſe of the father to preſerve the contingent re- 
* mainders to ſuch after-born ſon or ſons, daughter or daughters, 
* until he, ſhe or they come in eſſe, or are born, to take the ſame, 


It has been inſiſted on the part of the defendant, the miſchief 
was only the diſability of the after-born child to take the eſtate, be- 
cauſe according to Archer's caſe, 1 Co. 66. b. every remainder muſt 
veſt eo inſtante the particular eſtate determines, and that Reeve ver- 
ſus Long, 3 Lev. 408. was adjudged upon this principle. 


There is no notice taken in the act of parliament of the caſe of 
Reeve verſus Long. 


But I am of opinion this was not the ſingle motive of the act, 
for the legiſlature intended intirely to remedy the miſchief; the ſon 
before loſt the whole eſtate, the profits from the death of his father, 
and all the ſubſequent profits. 


This to be ſure was quite contrary to the intention of the parties, 
eſpecially in marriage ſettlements, for they could never intend it 
ſhould go, even perhaps to a remote remainder man ; therefore the 
act of parliament intended to remedy both, and the very title itſelf 
expreſſes it ſo, as if born in the father's hfe-time, 


What is the recital ? are in danger to be defeated of their re- 
mainder. 


This is a general expreſſion, and includes both the loſſes, the 
being precluded of the eſtate, and likewiſe of the profits. 


Therefore. this act of parliament ought not to be taken ſo narrow 


But 


as the defendant's council would have it. 
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But allow it to be fo, if the enacting words can take it in they FnaQting _ 
ſhall be extended for that purpoſe, though the preamble does not ue inf er 


{ £5 : take in the 
warrant it; and innumerable inſtances of this kind are in the law- miſchief, ſhall 


books. be extended 


for that pur- 
f | T . poſe, though 
Next as to the proviſion of the act, the words are ſo plain that it the ms. 


is impoſſible to put any other conſtruction; nay, it would be re- . 
pealing the act to ſay, that zhe after-born ſon ſhould not take the fat 1 
profits; for if he does not take the profits, he does not take in ſuch 


manner 46 if born in the life-time of bis father. 


The queſtion to be aſked upon this, is, how would he have 
taken the eſtate if born in the life-time of the father? and the 
obvious and natural anſwer would be, Why from his death. 


How then will he take the profits, if not born in the life-time of 
his father? 


Why likewiſe from his death. 


cording to the rules of the common law. 


But that is, where the conſtruction can be conſiſtent with the 
words of the act. | 


There might have been ſome grounds for this if the act had faid, 
he ſhall take as a ſon by diſcent at common law, which, if the le- 


giſlature had intended it here, might as well have been inſerted as 
the preſent words, 


The next words in the proviſion are, although there ſhall happen 
no eſtate to be limited to truſtees after the deceaſe of the father to pre- 
Ferue the contingent remainders to ſuch after-born ſon, &c. 


The like words are in the preamble. 


The legiſlature intended to put it in the ſame way, as if there had 
been truſtees to preſerve contingent remainders to an after-born ſon. 


There can be no doubt but according to the uſual courſe of con- 
veyancing the profits might have belonged to the poſthumous child, 


In Bridgeman's Conveyancer, fol. 301. © In caſe the faid J. (the 
wife) ſhall happen to be enſient with child by the ſaid J. B. (the 
* huſband) at the time of his death, to the uſe and behoof of the ſaid 

Vo L. III. 3 G 7 J. 
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F. (and the two truſtees under the ſettlement) and their heirs, until 
<< the ſaid J. ſhall be of ſuch child delivered, or die, which ſhall 
<« firſt happen, in truſt for the benefit of ſuch child, &c. 


Theſe words make the mother a truſtee thoughout of the profits 
for the after-born ſon, and by the words of reference, the after- 
born child is intitled, 


An objection has been ſtarted, that there muſt be a tenant of the 
freehold, therefore the uncle muſt take, becauſe if treſpaſs was com- 
mitted, there muſt be ſome perſon entitled to bring an action, that 
the uncle is ſeiſed, and how can the profits be taken from him. | 


Perhaps in this court it is not neceſſary to determine it, for I can 
come at them another way, and ſhould not ſcruple to do it. 


According to the doctrine in the Prince's caſe, 8 Co. an eſtate may 
ceaſe and revive again. a 


So here this may diveſt on the death of the father, and veſt on 
the birth of the ſon. 


There is no ſort of difficulty: as in the caſe of a bargain and ſale 
inrolled when the eſtate veſts by relation in the bargainee from the 
time of the execution of the deed. | 


This act of parliament has in my opinion eſtopped every body from 
ſaying he was not born in the life-time of his father. 


Suppoſe an ejectment brought by the ſon, and the demiſe laid from 
the death of the father, how could the defendant have excepted to 
it; for if he laid his demiſe upon the day after the death of the 
father, then it would have turned upon the conſtruction of this act; 
and the demiſe being only a form of proceeding to bring the title 
in queſtion, the defendant in ejectment muſt have confeſſed leaſe, 
entry and ouſter : or otherwiſe an infant could not bring an eject- 
ment if it were conſidered as a real action. 


This cout But ſuppoſe the point is againſt him at law, yet I am of opinion 
would conſi- 2 . 

der the uncle this court would conſider the uncle as a receiver or a truſtee for the 
as a receiver after-born ſon, in like manner as they would conſider truſtees to 


or a truſtee preſerve contingent remainders, and the words of the act warrant 


born ſon, even this, 
ſuppoſing the 


point againſt, This court conſiders every perſon who enters upon the eſtate of 
an infant as a guardian and receiver for him. 


There are ſeveral caſes, where in conſequence of an act of parlia- 
ment this court will interfere. A 
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the judges are formal in adhering to rules of law, and will not con- andy Farr 


ſtrue according to the words and intention of the act, there thisto alter the 
court will take it up, and will give remedy here, though it is the lw. it is the 


buſineſs of judges to mould their practice fo as to make it confor- judge, 0 | 
mable to the legiſlature. | hot 


E practice ſo as 


| N . to render it 
It is true the moſt common way is to give @ legal remedy ; but tO conformable 


inſtance in acts relating to papiſts eſtates, the court have given re- to the legiſla- 
medy here, therefore I am of opinion that the intermediate profits 
of the ſettled eſtate muſt be accounted for to the ſon. | 


As to the profits of the eſtate deſcended, they muſt be accounted Tue profits of 
for only from the birth of the plaintift. the eſtate de- 


ſcended, are 


the poſthumous child's from his birth only. 


The other queſtion relates to the perſonal eſtate, as to the ſum n 
of 8001. that belonged to Mrs. Eligabeth Baſſet, given by the grand- 800 J. deviſed 
father of the plaintiff Francis Baſſet by way of general legacy, to be to E. B. pay- 
paid at twenty-one or marriage, charged upon a mixed fund partly — at 
real and partly perfonal eſtate. charged on a 


| mixed fund 
partly real and partly perſonal eſtate ; fe died before 21, and unmarried. As afſets were admitted, this court 


will not grant an injunction to lay the proceedings in the eccleſiaſtical court for the recovery of the legacy, as 
they have a proper juriſdiction for legacies charged on perſonal eſtate. 5 


She died before twenty-one and unmarried. 


As aſſets are admitted here, and as there has been no determina- 
tion that where the perſonal eſtate is deficient, the real eſtate ſhall 
be applied, I will not direct it now. Vide Jennings verſus Looks, 
2 P. Vm. 276. and the Duke of Chandos verſus Talbot, 2 P. Wms. 
601, 611, 


Will this court grant an injunction, to ſtay the proceedings in the 
eccleſiaſtical court for the recovery of the legacy ? 


_ Certainly not, as it is a proper juriſdiction for legacies charged 
on perſonal eſtate. | | | 


It muſt go to the repreſentative of Elizabeth Baſſet, and be paid 
out of the perſonal eſtate. 2 


December the 18th 1744. 


LoxD CHANCELLOR, 


I had not time yeſterday to conſider the caſe of Baſſet verſus Baſſet 
ſo well as I ſhould have done, but ſpoke chiefly from my my, 
2 x 


As where a new act of parliament is made to alter the law, and Where a new | 


xz 
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and therefore as I ſaw ſeveral gentlemen yeſterday take notes, I think 
proper to mention what in my opinion is very material, that they 
may add it to the caſe. 
—_— 4 15 Before the making of 10 & 11 HF, z. the conſtant method of all 
al felfot css. Kilſul conveyancers was to inſert a limitation to preſerve the con- 


veyancers in- tingent remainders to poſthumous children, 
ſerted a limi- 4 


tation to preſerve the contingent remainders to poſthumous children, but ſince the flatute they have left it 


out; which ſhews their uniform opinion that this adt of parliament carries the intermediate profits as well az 
the ellate, 


Sometimes the limitations were made to the mother, ſometimes 
to a truſtee for the benefit of the child when born. 


Ever fince this ftatute, all ſkilful conveyancers have left it out: 
And this is a ſtrong circumſtance to ſhew the uniform opinion of 


eminent conveyancers, that this a& of parliament carried the inter- 
mediate profits as well as the eſtate. 


If they thought there had been any doubt, they would not have 
left it out, becauſe it would be of conſequence, where the eſtates 
are large, for if half a year ſhould be incurred, it might be the odds 

of 5000 J. to the poſthumous child. 


ho practice The uniform opinion and practice of eminent conveyancers has 
or eminent 


always had great regard paid to it by all courts of juſtice ; and as I 
conveyancers . | 5 
has always have mentioned upon other occaſions, the caſe of the Counteſs of 
bad great re. Radnor verſus Vandebendy, Shower's Parl. Caſes 69. was determined 


RR” on the point of dower entirely from the opinion' of conveyancers 


court of ja- upon that head. 


ſtice, and the _ 
point of dower in the Counteſs of Radnor verſus YVandebendy was determined intirely from their opinion. 


Caſe 67. Aſbley verſus Pocock, amongſt the cauſe petitions, Decem- 
ber 19, 1744. 


An executor R. Barnſley by his will deviſes the reſidue of his eſtate be- 
n_ 7 tween the King ſcots and Pococks ; the plaintiff Aſeley married 


krit who uſes One of the Pococks, the King ſcots brought the firſt bill againſt Barnſ- 
= 1 __ ley's executor for an account, and obtained a final decree ; then 4//:- 


en acllon at ley brought the ſecond bill againſt the executor of Barn/ley's execu- 
law, he who tor, | | 
obtains the | 


firſt judgment ſhall be preferred; otherwiſe as to legatees, for as there is no priority in legacies, an executor 
thould pay them pari paſſu. | 


A petition is now preferred by A/bley, who is intitled to a diſtri- 
bution under Barnſiey's will, for fourteen hundred pounds, to be 


paid him out of a ſum of money placed in the bank to the credit 
of this cauſe, 


4 LoRP 
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Log Dp CHANCELLOR, 


Suppoſe two creditors at large of the firſt teſtator Barnſley, and 
one brings a bill before the other, and obtains a final decree, and a 
report of the Maſter, and that report has been confirmed, and then 
the other brings a bill, and obtains a final decree, and his demand is 
confirmed ; to be ſure the executor ought to have paid the firſt who 
had uſed the firſt diligence; ſo in the caſe of an action at law, the 
creditor who obtains the firſt judgment ſhall be preferred. 


But this is not the preſent caſe, for the perſons here are not cre- 
ditors of the firſt teſtator but legatees under his will ; and therefore 
Pococh, the executor of Barnſley, ſhould have paid them par? paſſu 
in his life-time, for there is no priority in legacies. 5 


Robinſon verſus Litton, December 12, 1744. 


HE father of the plaintiffs and defendant, by his will deviſed 
1 to the defendant, his ſon, John Robinſon Litton, “ the lands 
upon which the queſtion ariſes, to him and his heirs for ever, 
and in caſe he ſhould not live to twenty-one, and die without 
* iſſue, he gave the lands to his daughters (who are the plaintiffs) 
with ſeveral remainders over; then he goes on, and ſays, my 
will is, in caſe my ſon ſhall not attain twenty-one, my eſtate 
ſhall be fold, and the money divided among my daughters, for 


an augmentation of their fortunes, and gave to his daughters 
* 10000/, beſides.” 


the money divided among the daughters: the ſon, who wants three quarters of a year of 
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Caſe 68. 


A. deviſes 
lands to his 
ſon and his 
heirs, but in 
caſe he ſhould 
not attain 21, 
and die with- 
out iſſue, then 
he gives the 
lands to his 
daughters, 
and directs 
they ſhould 
be ſold, and 
21, intended 


cutting down 3000 J. worth of timber: the daughters bring a bill to ſtay waſte: The court of opinion, they 
are intitled to an injunction, as it is purſuing the teſtator's intention, and preſerving the value of the eſtates 


intended to go to the daughters. 


The eſtate which came to the ſon by ſettlement, was between 
three and four thouſand pounds a year. | 


The fon, who wants about three quarters of a year of coming of 


age, intends cutting down three thouſand pounds worth of timber 
off the eſtate. 


The bill is brought by the daughters amicably, for an injunction 
to ſtay waſte, and in order to have the opinion of the court on 


this point, whether the defendant had a right to cut down the 
timber, 


Vor, III. 3 H Lon 
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will not ſuf- 5 


ſtrained, be- 
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Lord CHANCELLOR, 


If the defendant has a legal right, and there are no equitable cir. 
cumſtances to reſtrain him, I ſhall not do it. 


But though he may have a legal right, yet if there are equitable 
circumſtances he may be reſtrained, and it is not proper for me to 
give a liberty in doubtful caſes, 


As to the intention of the teſtator, he certainly had not the leaſt 
thought that the ſon before his age of twenty-one, ſhould fell all 
the timber upon the eſtate, 


The inheritance is conſtituted of the land and timber upon it, 
and that is deviſed to be ſold for the benefit of his daughters. 


The intent was to give the value of the eſtate at the time it was 
deviſed. 


A perſon having meadow ground might as well make it arable, 


What is the will? 


The clauſes muſt be conſtrued as if they were in one and the 
ſame clauſe, 


Suppoſe the laſt clauſe had been firſt, the defendant would have 
been conſidered as a truſtee of the inheritance for the benefit of 
the daughters; and that is the point I ſhall ground the injunction 
upon to ſtay waſte. | 


This court have gone greater lengths to ſtay waſte than the courts 
of law have in giving actions, or granting prohibitions againſt it, 


Tenant for As where there is tenant for life, remainder for life, remainder 
ES. in fee, ſo where there is tenant for life ſubje& to waſte, remainder 
der for life for life diſpuniſhable for waſte, remainder in fee, the court will not 
gow” wal ſuffer an agreement between the two tenants for life to commit 
remainder in Waſte, to take place againſt the remainder-man, before the time 


fee, the court Comes when the ſecond tenant for life's power commences. 


fer an agreement betwen two tenants for life to commit waſte, to take place againſt the remainder-man. 


ous 1 So, in mortgages and ſecurities, where the mortgagor has been 
. in poſſeſſion, it is always granted, becauſe the whole eſtate is a ſe- 


be will bere- curity, but the court does it more ſtrongly where there is a truſt. 


cauſe the whole eſtate is a ſecurity. 


4. : The 
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The clauſe in this will amounts to as much, as if he had ſaid, I 
give my eſtate to my ſon and his heirs, till twenty-one, to receive 
the profits, then to increaſe my daughters portions; and here there 
could be no doubt but the court would have done it. 


There are at this day three ſorts of eſtate in lands; the legal eſtate, 
that is the fee or freehold. 


Secondly, The uſe, which by the ſtatute dra ws the legal eſtate 
after it. | 


Thirdly, The beneficial intereſt. 
How does it ſtand upon this deviſe ? 


There is an undoubted eſtate in fee in the defendant, and he 
may receive the profits till twenty-one, | 


This amounts to a deviſe of the beneficial intereſt to him for that 
time, and it would be very extraordinary to ſuffer him to take 
away a great part of the inheritance of the eſtate, which was di- 
rected to be ſold, not for ſtrangers, but for the benefit of the daugh- 
ters for their portions, 


The father is to judge of the proviſion for his children, 


After giving the daughters 10, ooo l. he then directs this ſhall go 
in augmentation. 


There have been ſeveral caſes put which have never been deter- Lord Hara. 
| mined, as that of a child in ventre ſa mere, but always faid arguendo, wickedeclared 


and I ſhould make no ſcruple in ſuch a caſe to grant an in- aa pu 
junction, | grant an in- 


junction to 
ſlay waſte in favour of a child in ventre /a mere, though it has been hitherto ſaid arguendo only. 


Suppoſe the caſe of an executory deviſe, as in Gore verſus Gore, Inclinable to 
I ſhould doubt whether the heir at law ought not to be reſtrained 3 
from committing waſte in the mean time. | deviſe the 


heir at law 


I am therefore of opinion, the injunction ought to be made per- ang d 


petual. from com- 
mitting waſte. 

It is purſuing the intention of the teſtator, and preſerving the va- 

lue of the eſtates intended to go to his daughters. 


Stamper 
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Caſe.69. Stamper verſus Millar, February 20, 1744. 


A proviſo in Weſtion in this cauſe aroſe upon a ſettlement made upon a 
2 PO P 
3 marriage, in which there was a proviſo, that one thouſand 
Hall and may pounds therein mentioned ſhall and may be applied and laid out 
— laid out by by the truſtees in the purchaſe of lands and hereditaments, freehold 
e truſtees 

in the pur- or Copy hold. 
chaſe of lands. 


+ ola It has been inſiſted by the plaintiff, the heir at law of the cove- 
lay out monty nantor in the ſettlement, that the thouſand pounds was at all events 
in land, but to be laid out in land; and though the truſtees have not done it, 
OR. yet, that it is to be conſidered in this court as land, and conſequently 
it fould be he is intitled to an account from the truſtees repreſentatives, 
conſidered as 


money, if not 
weſted in land, LORD CHANCELLOR, 


it ſhall not be 


2 apo Where there is aÞower to lay out money in land under ſome par- 
10 the heir, ticular circumſtances, but the original intention was that it ſhould 
de conſidered as money, if it is not actually veſted in land, it ſhall 


not be conſidered as land, and go to the heir. 


The firſt clauſe under the deed is a clear truſt of money, and 
a compleat direction of the intents and purpoſes for which it was 
created, | | 


All the words in the deed, while it is to continue money, are 
politive and imperative. | 


But the proviſo relating to the laying it out in land is only the 
aforeſaid 1000/1. ſhall or may be applied, &c. 


Thobeh It is different from the truſts of the money, for there is no cove- 
gh the 7 5 1 

words Hall or nant upon the truſtees to do it, but begins with the principal ſum 
* ads of of one thouſand pounds: And though Dall or may in acts of parlia- 
1 ment have been conſtrued abſolutely, yet this caſe differs greatly 


conſtrued ab- from that. 
ſolutely, yet 

here they were inſerted only to leave the election to the truſtees, either to continue the 1000 J. as it was, in 
- perſonal ſecurities, or call it in, and lay it out in land. | 


All the three truſtees are dead, and is not poſſible to be done 
now, 


The words hall cr may were only inſerted to leave the election 
to the truſtees, whether they would, for ſecuring the 1000/. let it 
continue as it was already in mortgages or bonds, or call it in from 
theſe ſecurities, and lay it out in land, 

The 


* 
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/ 


The heir at law is not at all in the confideration of the ſettle- 
ment, and therefore appears to me to be an extreme clear caſe againſt 
the plaintiff, that the thouſand pounds ſettled by the deed 1s to be 


confidered as money. 


His Lordſhip diſmiſſed the plaintiff's bill, but without coſts. 


% 


Hearn verſus Barber, February 28, 17 44. Caſe 70. 


* of a freeman of the city of London received a ſum of mo- Some years 


8 . 3 after the mar- 
ney from his father after his marriage, but it did not ap- 2 


pear to have been paid as a portion, nor under the father's hand, ſon of a free. 
but it was admitted at laſt, by council, that the parents on both . of the 
ſides met, ſome years after the marriage, and agreed to advance , 9 nets 


he par 
two hundred pounds apiece, to lie by, till they could purchaſe a = 6 og 


. met, and a- 
commiſſion in the army for the ſon. | 1 
; E : vance 200/, 
The queſtion is, whether this bars the ſon of the orphanage » piece, to lis 
y, till they 
part. | could pur- 


| ; chaſe for him 
I always took it, that the cuſtom of London relates to advance- a commiſſion 


1 , 18 in the i 
ment upon marriage, and though Jud's Law is in general terms, |, . 
ſtill it may be relative to the portion. | to the court to 
be intended as 


a marriage 


But I do not know whether the fact will warrant me to ſend it „ine, 
to the court of lord mayor and aldermen, to certify whether this is confidered it as 
ſuch an advancement as is a bar; for it appears upon the very face „ 


of it to be a marriage portion, and as this is the fact, it certainly is r ;, 3. ,-. 
an advancement. | phanage ſhare, 


But as to another child of the freeman, the ſums advanced to him, 
as he was not married, is clearly no exclufion. 


For Jud's Law, which was an act of common council, in the 222 
time of King Henry the Sixth, does not make it a bar, unleſs it 8 
was an advancement upon marriage, for the only doubt upon that mon council, 
law is, whether an advancement to a child either before, or after © an _ 8 
the marriage, is a bar. 5 


a2 bar, unleſs 
The difficulty I ſhould have been under was this, had not the ED N 
fact been (as it is now admitted by the council on both ſides) whe- upon mar- 
ther, ſuppoſing a freeman of London advances ſums of money at riage. 
different times, and none of them appear under the father's hand to 
be advanced upon the marriage, this would be a bar to the child's 


claiming his orphanage part, 


Vor. III. | 31 Lord 


who CASES Argued and Determined 


The father Lord Hardwicke ſeemed to make a doubt at firſt, whether the 
being dead child, advanced by the father, muſt not bring the part of the or- 
roam fe phanage ſhare he received in his father's life-time into the teſtamen- 
his whole tary (the father being dead inteſtate) before he can be intitled to 


ſhare of the | Pr * 
eltamentary à ſhare under the ſtatute of diſtributions. 


part, without 


brioging into But upon the hardſhip of it, as it would in effect be excluding 
— rin him from receiving any thing from his father, his Lordſhip held, 
ceived in ad · that he would be intitled to his whole ſhare of the teſtamentary part, 


vancement. without bringing into hotchpot the money he received in advance- 
ment in the life-time of his father. 


Snellgrove verſus Baily, March 11, 1744. 


Caſe 72, 
A Bond for 100 J. was given by one Spackman to Sarab Bath, 
wi, Sin F which Sarab Baily delivered tò the defendant, ſaying, in caſe 


for 100/ from I die, it is yours, and then you will have fomething. 
one Spackman, p 


the defend, The plaintiff, as adminiſtrator to Sarab Baily, has brought this 


faying, incaſe bill to have the bond delivered up. 

1 die it is | 
ours, and | ; : | 

os you wil Mr. Attorney General, council for the defendant, cited Drury 

have bow - verſus Smith, 1 P. Wms. 404. and Jones verſus Selby, Prec. in Chan. 

thing: 8 | 

is a uffcient 300. 

donatio cauſa 

mortis to paſs 

the — LoRD CHANCELLOR. 

intereſt of this 


bond on the I at ſatisfied upon the reaſon of the thing, and the cafes which 
inteſtate's have been cited, that this is a ſufficient donatio cauſa mortis to pals 
_ the equitable intereſt of this bond upon the inteſtate's death. 


The hill is brought, knowing where the bond is, to have the 
defendant deliver it up to him. 


The queſtion is, whether the plaintiff is intitled to take this bond 
out of the defendant's cuſtody. 


Though you This is not a bill brought merely upon the loſs of a bond, 
may give evi- R 


d of . 2 p : 
deed at law, You cannot ſue at law without the bond; for though you may 


that is loſt, give evidence of a deed at law that is loſt, yet you cannot of a bond, 
A og becauſe you muſt make a profert of it. 
you muſt 


make a pro- There is no evidence, but the defendant's anſwer, that ſhe has 
enn, the bond; and by her anſwer, ſhe ſets forth the whole caſe. 


The queſtion is, whether this bond is the proper ſubject of ſuch 

a gift, eſpecially, conſidering how far the courts have gone lately in 
aſſignments of choſes in action. MY 
u 
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Put the caſe, If a chattel in poſſeſſion had been bought by the 
inteſtate, and the bill of ſale taken in a third perſon's name in truſt, 
the legal property would have been in the truſtee, and only the 
equitable intereſt in the ceſtay que truſt; and yet, if the celuy que 
truſt had delivered it over to the defendant, that would have been 
a good gift donatio cauſa mortis as to the equitable property. 


This comes very near the caſe of a choſe in action, and the caſes 
are ſo, and that in P. Vm. particularly is in point.“ 


Therefore his Lordſhip decreed for the defendant, and diſmiſſed 
the bill, but without coſts. 


e verſus Bulkeley, March 2 744. 
HIS was a plea of a Toftign ſentence in a corimiſtary court 
in France, relating to the ſame matters for which the bill was 


A plea of a 


foreign ſen - 
brought here. tence over- 
| ruled, being 
in a i 
LoRD CHANCELLOR. ſary —_— 


It muſt be over-ruled, for it is the moſt proper caſe to and for <7 Arne 


an anſwer, with liberty to except, that I ever met with; and the 2 for 
more ſo, as it is a ſentence in a commiſſary court only, which is of Mit 


a political nature, in order to determine diſputes that might ariſe in ting to French 
relation to French actions. | actions. 


Eaſter Term, May q, 1744 Clſe 73. 


51 R Herbert Packington, tenant for life, without impeachment Though a 
of waſte, of an eſtate at Weſtwood, in Worcefterſhire, being out hne be te- 


nant for life, 
of the kingdom, his agent was made defendant to a bill brought to — Sag = 
ſtay waſte by Mr. Packington, ſon of Sir Herbert, and firſt tenant in 2e of 


b 8 Wa le, yet 
tail, and has put in an anſwer. vt 


; : will grant an 
injunction to reſtrain him from cutting down trees in lines or avenues, or ridings in a park, as they are for 
ornament, | - 


The motion now was, for an injunction to ſtay Sir Herbert Pack- 
ington's agent from cutting down trees in the park at Weſtwood, 
which are either an ornament, or ſhelter, to the manſion houſe. 


** 


* One by will diſpoſes of his perſonal eſtate, and afterwards, by parol, gives 100 J. bill 
to one, to deliver over to his nephew, if the teſtator ſhould die of that ſickneſs ; ſuch gift 
decreed good. Drury verſus Smith, 1 P. Wms. 404. | 
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LorDp CHANCELLOR. 


kth nn th It might be for the intereſt of private families if the common 
3 gave law had not given ſo large a power to tenant for life, without in- 
ſo large a Peachment of waſte, equal to a tenant in fee; but the common law 
Bn for life, thought It for the intereſt of the publick, as timber might thereby 


without in- Circulate for ſhipping and other uſes 
peachment of 


oy dro] But this court has reſtrained their power greatly, in compariſon 


reſt of the of what it was formerly. 
public , as ö 
| — 2 The firſt caſe came before Lord Cowper, of Vane verſus Lord 
late for e Bernard, 2 Vern. 738. where the defendant was reſtrained from 
Diner u, Pulling down Raby Caſtle. 
The court has gone farther, and has reſtrained ſuch tenant for 

life from cutting down timber, either for ornament or ſhelter of the 

houſe ; and farther ſtill in the caſe of Charleton verſus Charleton, in 

extending it to the caſe of a park. | 


There was, indeed, a difference of opinion between Lord Chan- 
cellor King, and the Maſter of the Ro/ls, but only in part, for Lord 
King continued the injunction as to trees for ornament, or ſhelter, 
but diflolved it as to ſtraggling trees. 


It is very proper for the court to preſerve trees that are a ſhelter 
to the manſion houſe. 


In the preſent caſe, only three oaks have been cut down, and if 
there was no intention to commit further waſte, it would be mate- 
rial, but this appears to be but the beginning of waſte; for Sit 
Herbert Packington's letter has been read in 1741, whilſt he was 

| abroad, in which he ſays, if his ſon will not join with him in cut- 
ting off the intail, he will give orders for cutting down all the or- 
namental timber trees. 


The queſtion is, whether theſe are grounds for an injunction to 
ſtay waſte ? 


The firſt objection is, that theſe trees grow in a wood, and have 
ariſen naturally, and by accident, and not from planting. 


Whether trees But I do not think this will hold, becaufe, whether trees grow 


grow natural, natural, or were planted, if they ſerve as an ornament, or ſhelter, it 
or were plant- . 


ed, if they amounts to the ſame thing; and it is very probable the ſituation of 
ſerve as an the houſe was choſen for the ſake of cutting ridings, and viſtas 
Cer through the woods; and I can mention two of this kind of my 
the ſame own 
thing. 
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own acquaintance, Hamſtead, a ſeat of Lord Craven's, and another 
in Efjex. | 


J will reſtrain the defendant, therefore, from cutting down trees 
in lines, or avenues, or ridings in the park; and likewiſe from cut- 
ting dowa trees that are not of a proper growth to be cut. * 


Upon a ſuggeſtion that this might create diſputes, as to what were of 
proper growth, and that very little young timber grows in this park, 
his Lordſhip left out the laſt part of the order, and as to the other, 
granted the injunction. 


Janes verſus Jones, Eaſter Term, 1745. Caſe 74. 
"T* HIS cauſe came before Lord Hardwicke upon the equity If the objec- © 


reſerved. tion by the 
defendants in 
the original 


An objection was ſtarted, that the plaintiff had not made the cauſe, for want 
defendants in the original bill parties to a ſupplemental bill, brought of parties to 


- 2 * the ſup le- 
after a decr ee in the or iginal cauſe. . 4 not 
made in the 
g: firſt inſtance, 
Lord Chancellor over- ruled the objection. my reap og 


do it when 


A ſupplemental bill, properly ſo called, is a bill brought for any the cauſe 


new matter, ariſen fince the filing the original bill, and before the ein „here 


— : I gain, where 
original comes to a hearing, and there the defendants to the origi- it was put off 
nal, ought to have been made parties to the ſupplemental bill. only for want 


of formal par- 
ties, in order 


But, when the cauſe comes to be heard, if the objection by the that thedecree 
defendants in the original cauſe, for want of proper parties to the + ab 
ſupplemental, was not made in the firſt inſtance, it will be too late 
to make the objection when the cauſe comes on again, if it was put 
off only for want of formal parties by the court, in order that the 
decree might be complete. 


In a decree to account, if, during the account, any party ſhould Tt is not ne- 


ceſſary to 
die, and a deviſee of that party, or any other formal party as truſ- = = 


tees (which is the preſent caſe) ſhould be wanting, a bill to bring dants in an 


: ; l original bill 
them before the court, is not, in the ſtri& ſenſe of the word, a 


ſupplemental bill, but rather a ſupplemental bill in the nature of a ſupplemental 
bill of revivor, and to ſuch a bill it is not neceflary to make the de- one, in the 


: oth ; 5 nature of a 
fendants in the original bill parties, nor, when the cauſe comes on pill of terivor, 


to be reheard, can thoſe defendants object for want of parties. vor on the 


rehearing, can 
they object 
for want of 
parties. 


Vox. III. 3 K Brown 
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Caſe 75, Brewn and others verſus Martin and Teathcote, May 
245 1745 


The ſame de- HERE was a decree ni in another cauſe againſt Martin 
Fendants who 


od lb and Heathcote, who made default ; the plaintiffs there were 
in another aſſignees under a commiſſion of bankruptcy againſt Roger Milliams; 


cauſe, make after the decree new aflignees were choſen, who bring a ſupple. 
.default again, 


at the hearing mental bill, in the nature of a bill of revivor ; at the hearing the 


of a ſupple- ſame defendants make default again, 
mental one, 
where the bill is brought by new aſſignees in a commiſſion of bankruptcy choſen ſince the decree in the firſt 
cauſe, the prayer of this bill praying only that theſe defendants might ſhew cauſe, and not that they might 
ſhew cauſe ay the former decree ſhould not be made abſolute, which it ought to have done, the court only 


ordered that the plaintiffs be at liberty to ſerve the defendants with a ſubpana to ſhew cauſe againſt the 
Former decree. | 


The queſtion is, whether the plaintiffs, the new aſſignees, can 
have any other decree, but that the defendants making default, may 
ſhew cauſe why the order ſhould not be made abſolute, for carrying 
the former decree into execution, which decree is only unleſs cauſe, 


LoRD CHANCELLOR, 


This occaſions 2 delay and expence; but the queſtion is, 
whether the plaintiffs in the ſupplemental bill have prayed any more 
than that the defendants making default ſhould ſhew cauſe. 


They ſhould have prayed, that the defendants at the ſame time 
might ſhew cauſe why the former decree ſhould not be made abſo- 


lute. N. B. The prayer of the ſubpana was fo, but not the prayer 
of the bill. | | 


Upon further conſideration the Chancellor made this order. 


Let the former decree be revived, and let the plaintiffs in the 
preſent cauſe ſtand in the place of the former to all intents and pur- 
poſes, and be at liberty to ſerve the defendants Martin and Heath- 


cate with a ſubpena to ſhew cauſe againſt the former decree. 
ME | 
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Trinity term, June 14, 1745. Caſe 76. 


2 : Though con- 
R. Green moved that a perſon might ſtand committed, for an temptuous 


abuſe of the proceſs of this court, in ſpeaking contemptuouſly e- 


n ſpoken of a 
of it, when a ſubpæna was ſerved upon her. Abjanc, and 


the perſon 
Lord Chancellor was of opinion at firſt, that notice ought to have * 


. verely beaten, 
been given of the motion before a commitment can be moved for ; yer as theſe 


but upon Mr. Green's, ſuggeſting that the perſon who had ſerved the fa» were 


i | : db 
ſubpena, and received ſeveral blows in the face, and had been very 3 — 


ſeverely beaten, his Lordſhip ordered the affidavit to be read. gle perſon 
only, the 
court would 


The fact of the contemptuous words, and likewiſe of the beat- not in the firit 
ing, was proved by the oath of a fingle perſon only. 3 | wh 
committed, 


His Lordſhip thought it was not ſufficient to found a commit. ade made 2 
ment, unleſs the charge had been made out by the oaths of two rule upon him 


a to ſhew cauſe, 
witneſſes. why he ſhould 


not ſtand com- 


But upon aſking Mr. Edwards the regiſter, what was the rule in 2 


theſe cafes, he ſaid, he took it to be the rule of the court, that upon d. — 


a motion for a commitment, for contemptuous words, upon ſerving on being aſk- 


the proceſs of the court, the oath of two perſons is neceſſary to 2d. ſald. ke 


. , | k | b 
prove the fact, but that one is ſufficient to prove a battery upon the , ba 


perſon by whom the proceſs is ſerved. court, that on 


a motion for 
a commitment, the oath of two perſons was neceſſary to prove contemptuous words, upon ſerving the proceſs 


of the court; but one was ſufficient to prove @ battery on the perſon by whom it was ſerved. But Lord 
Hardwicke doubted of this difference. | 


His Lordſhip doubted whether this difference had been taken ; 
and therefore made a rule only for the perſon complained againſt to 
ſhew cauſe, why he ſhould not ſtand committed. 


Billingſley and others verſus Wills and others, June 17, Caſe 77. 


1745 
HE queſtion aroſe in this caſe out of the will of Arthur Bil- The court of 
ling ſley, of the 19th of November 1720. opinion that 


5 L. on the cir- 
cumſtances of the caſe was not entitled under the will of 4. B. to a ſhare in 1500 J. therein deviſed, and 


conſequently not tranſmiſſible to the defendant Willi, her huſband and repreſentative. 


* I do further give and bequeath to my brother Capel Billing fley 
* the intereſt of fifteen hundred pounds during his natural life, then 
* from and after the deceaſe of my brother Capel Billing ſley, I give 
the {aid ſum of fifteen hundred pounds unto and amongſt all 


and 
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Bol ſaid ſum of fifteen hundred pounds, &c. 


cc 


'« Capel Billingſley now lawfully begotten, or to be hereafter be- 


.cc 


, them, at and when they ſhall have obtained to their reſpective 


* be only daughters of my Brother Billingſley Irving at bis deceaſe, 


except one, either ſon or daughter, ſhall happen to die before 
their reſpective ages of twenty-one, then I give one thouſand 


as relates to the ſum of 884 J. 145. 6 d. South-ſea annuities in the 
bank, may be revived, and the plaintiffs have the benefit thereof. 


a ſon and two daughters, at the time of Arthur Billing ſley's making 


Ie, having attained her age of twenty-one, but dying in the life-time 
Of the father, was entitled under the will of her uncle Arthur Bil- 


CASES Argued and Determined: 


and every the younger ſon and ſons, in caſe there be any younger 
'* ſons, and all and every the daughter and daughters of my brother 


* gotten, ſhare and ſhare alike ; but in caſe be ſhall have only 


daughters lawfully begotten, then only unto and among jt the younger 
e daughter or daughters, and to be paid to them all, every and each 


* ages of one and twenty years. 


* But my expreſs will and meaning is, that no elder ſon, in cafe 
there ſhail be more than one ſon, nor any elder daughter, if there 


« ſhall have any part, ſhare or intereſt in the 1 5001. 

* But in caſe all the children of my ſaid brother Capel Billing fley 
pounds, part of the fifteen hundred pounds, to ſuch ſurviving only 
* child, whether ſon or daughter, and to be paid to him or her 


« at their age of twenty-one, 


The plaintiffs by their bill prayed, that the former cauſe, ſo far 


LokrD CHANCELLOR. 


The facts in this caſe are, that Capel Billing ſſey had three children, 
of his will, and one ſon born after the death of the teſtator. 


Lætitia, one of the daughters, marries and attains her age of 
twenty-one, but dies before her father, and then he dies. 


The queſtion is, whether Lætitia, the daughter of Capel Billing - 


ling ſley to a ſhare in the payment of the fifteen hundred pounds, and 


if it is tranſmiſſible to her repreſentative, the defendant Willi her 
huſband. | Ly en | 


I am of opinion ſhe is not entitled. 


There are ſome obſcure clauſes in the will. 


" The teſtator does not begin with giving the fifteen hundred pounds 
to Capel Billing ley, but only the intereſt, then follows, Item, from 
and after the deceaſe of my brother Capel Billing fley, I give the 


Now 


in the Time of Lord Chancellor HARDWICkE. 


Now, if there had been nothing ſaid of the intereſt before in the 


will, and the clauſe had begun with from and after the deceaſe of 


Capel Billing fley, &c. there could have been no doubt but the veſting 
muſt have been after the father's death, for the payment is annexed 
to the ſubſtance of the legacy, which is Clobery's caſe, 2 Ventr. 342. 


It is plain in this caſe nothing is given in the principal ſum of 
fifteen hundred pounds to the children till after the death of the fa- 


ther, and that it 1s not to take place till then in point of veſting, as 
well as in point of payment. 


And to be paid to them all at and when they ſhall have attained to 
their reſpettive ages of twenty-one years. 


Not intended to make it abſolutely payable at twenty-one, but 
only to reſtrain the deviſees from receiving till twenty-one, if the 
ſurvived the father, and ſhould be infants at the time of his death. 


It has been contended on the part of the defendants that this clauſe 


meant to give it to any ſons or daughters who ſhould attain the age 
of twenty-one, at any time. 


It is manifeſt to me that this relates to younger ſons and younger 
daughters, who ſhall be living after the deceaſe of the father Cape! 
Billing fley : for at the time of the teſtator's making his will, Capel 
had only one ſon and two daughters; the teſtator conſidered no doubt 
both the daughters as younger children, whether in fact ſo, or not; 
for this court too conſiders them as ſuch, though in point of age 
the daughters are older than the ſons. 


The words but in caſe be ſhould have only daughters, cannot poſ- 
ſibly refer to the time of making the will, for the brother had a ſon 
as well as daughters living at that time, therefore muſt refer to ſome 
future time, that if he ſhould hereafter have only daughters, then 10 
the younger daughter or daughters, &c. | 


The queſtion is, when will be that future time. 


It muſt naturally be the time the teſtator mentions at the begin- 
ning of his will, the death of Capel Billing ſley. 


The words when they ſhall have attained their reſpec ive 4 ge of 
twenty-one years, are not pretended to relate to the tiine of veſting, 


gg the father was to enjoy the intereſt of the 1 500 J. during 
is life, | 


But my expreſs will and meaning, is, that no elder ſon ſhall have 
any part, ſhare or intereſt in the fifteen hundred pounds. 
Vor, III, | 3 L What 


221 


— Lo _ _ 
ä: „ «„ 


CY 
8 — * he 5 
— —ä -E 
—— 


4 

4. 

5 
4 » 
- 
= 

1 
, 

1 * 
9 
a 
5 
. 
bo 
4 


— — 1 


222 


CASES Argued and Determined 


What is the effect of theſe words? Why, plainly to deſcribe fur- 
ther the perſons who were to take the benefit of this legacy. 


Nor any elder danghter, if there be only daughters of my brother Bil. 


ling fley living at his deceaſe, ſhall have any ſhare, Ic. in the fifteen 
hundred pounds. | 


What do the words /iving at his deceaſe refer to? Undoubtedly to 
both members of the ſentence, and is a further deſeription, videlicet, 
that ſhould there be ſuch ſons or ſuch daughters, be they one, or 
the other, who ſhould be living at the time of Capel Billing ſley the 
father's deceaſe. | 


Theſe words are not only deſcriptive of the child excluded, but 
likewiſe of the children which are to take. 


All the ſons and daughters living at the time of his deceaſs, falling 
in with the intention of the teſtator upon the preceding part of the 
bequeſt, the veſting at the time of his brother's deceaſe. 


It has been ſaid this muſt be conſidered as veſting at the death of 
the teſtator, in thoſe children who were born before the teſtator's 
death, and the child born afterwards, but diveſting again, when 
either of them die before the age of twenty-one; there is no pretence 
for this, nor will the words admit of ſuch a conſtruction, 


It has been ſaid too that the moſt liberal conſtruction ought to 


be made in the caſe of portions. 


I do agree in thoſe caſes where a father is making a proviſion for 
children, which is called à debt of nature, the court will ſtrain in 
their favour : but this is not the preſent cafe, for it is the bequeſt of 
a collateral relation, and is a mere bounty only. 


Upon the latter clauſe, but in caſe all the children of my ſaid bro- 
ther Capel Billing fly, &c. It has been ſaid, as this is not reſtrained to 
his ſurviving the father, it ought to affect the conſtruction of the 


other parts of the will, 


But as this is a contingency which has not happened, for there 
are two ſons and a daughter living, I ſhall not extend it ſo far as to 
affect any other preceding clauſe, 


And if the firſt words are to have the conſtruction I have already 
mentioned, even zf that one child had died before his age of twenty- 
one, he could not have been entitled. 


Upon 


. 
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Upon the whole, I am of opinion that all the ſubſequent words 


muſt relate to the preceding, from and after the deceaſe of the te- 
ſtator's brother Capel Billingſley. | 


Lord Hardwicke ordered, that the dividends which accrued due on 
the 884 J. 145. 6 d. South-Sea annuities now ſtanding in the name of 
the Accountant General before Mrchaelmas 1743. and which were 
not received by Capel B:lling/ley in his life-time, be paid to the plain- 
tiff Ann Billingſley the adminiſtratrix of her late huſband Cape/ Bil. 
ling ſſley, and that all ſuch dividends as have accrued ſince Michaelmas 
1743. be divided into moieties, and one moiety thereof be paid to 
the truſtees in the aſſignment by the defendant Dove and Ann his 
wife, the 3 daughter of Capel Billingſley, and the other moie- 
ty of the ſaid dividends be paid to the plaintiff Ann Billing fley, John 
Billing fley her ſon, by his council praying the ſame. And further 
ordered that ſo much of the 884 J. 14%. 6 d. South-Sea annuities be 
ſold as is ſufficient to anſwer the coſts to ſuch of the parties againſt 
whom the bill is diſmiſſed, and that the reſidue be divided into 
moieties, and one moiety thereof be transferred to the plaintiff Jobn 
Billingfley, and the other moiety to the truſtees, ſubject to the truſts 
in the defendant Dove's aſſignment. | 


Williams verſus Lee, June 26, 1745. in the paper of Cale 78. 
pleas and demurrers. 


HE bill was brought in order to ſet aſide a verdict and judg- 
ment at law, as obtained againſt conſcience. 


The defendant pleads the verdict, and judgment in bar. 
The caſe, as ſtated by Lord Hardwicke, was as follows: 


A ſpecific legacy being left under a will to the defendant in this A ſpecific le 


court, he applied to the plaintiff, who was the executor, and who 297 Bs. 


aſſented to the legacy, but delaying to deliver it, the defendant applicd io the 
brought an action of trover for the legacy, conſiſting of ſeveral ſpeci- Paintiff the 


fi things mentioned in the will, and had a verdi& and two hundred ETD =_ 
pounds damages. | delaying to 


| deliver it, I. 
brought an action of trover for it, and had a verdi& and 2007. damages; the executor preferred his bill 
here, and inſiſted, 1ſt, an action of trover would not lie for a legacy; and 2dly, that it is a verdi& againſt 
conſcience, the damages being exceſſive. The court held, that after an executor has affented, an adtun of 
trover certainly lies for a legatee; and that this was not a cafe where they would relieve againſt a veraict, 


and therefore allowed the plea of the werdift and judgment. 


The equity the plaintiff inſiſts upon, is, Fi, That an action of 
trover would not he for a legacy. 
* Secondly, 


- «4 ton — 
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\ Secondly, That it is a verdi& againſt conſcience, the damages 
being exceſſive. 


224 


A legatee is As to the firſt, it is very extraordinary if a legatee muſt in every 
not obliged in jnſtance bring a bill in this court for the recovery of a legacy againſt 
oe an executor; for though it is ſaid by the plaintiff's council, that af. 
fer the reco- ter a teſtator's debts are paid the reſidue veſts in an executor, and 
very of a le- the legatee is not entitled to it at law, yet after an executor has aſ- 


2 ſented, an action of trover will certainly lie for the legatee. 


The caſes in As to relieving againſt verdicts, for being contrary to equity, thoſe 
which this caſes are, where the plaintiff knew the fact of his own knowledge 
court relieves to be otherwiſe than what the jury find by their verdict, and the 
4 are, defendant was ignorant of it at the trial; as where the plaintiff's 
where the action might be for a debt, Sc. and the defendant after the verdict 


2 _ diſcovers a receipt for the vewy demand in the action, here the court 


own know- would relieve. | 


ledge to be £5 ; 
otherwiſe than what the jury found, and the defendant was ignorant of it at the trial. 


Where a de. But even in theſe caſes they will not always relieve againſt a ver- 
ſendant fob- dict, where the defendant ſubmits to try it at law firſt, when he 
= law £2 might by a bill of diſcovery have come at this fact by the plain- 


at Jaw firſt, p 
when he tiff 's anſwer upon oath, before any trial at law was had. 


might by bill 2 
of diſcovery have come at the fact, from the plaintiff's anſwer on oath before ſuch trial was had, the court 


will not always relieve againſt a verdict. 


But this is not the preſent caſe, for though the plaintiff at law firſt 
of all made an affidavit, the demand was worth forty pounds ; that 
was done only in order to hold the defendant there to ſpecial bail, 
for he declared for things left under the will to the value of two 
hundred pounds, and the jury gave a verdid accordingly. 


Allowing the But ſuppoſing the damages were exceſſive, the defendant at law 


. way ought to have applied to the court of Common Pleas, where the 
defendant at Cauſe was tried, and moved for a new trial on account of the exceflive 


law ought to damages; and as the defendant at law knew of the plaintiff's affi- 


5 8 davit, where he ſwore to the cauſe of action being forty pounds, he 


where the might have uſed this as an argument upon the motion for a new 


cauſe w3 trial, that the plaintiff himſelf upon oath valued the legacy at a 
moved for a fifth part of the damages only. | 


new trial on 


tat account- His Lordſhip allowed the plea. 


Agg5 
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year 8. 


Agas verſus Pickerell, une 26, 1745. 


The plaintiff by way of excuſe for not coming ſooner, ſays, the 
mortgagor was ſeveral years out of the kingdom, and died abroad. 


The defendant pleads the ſtatute of limitations in bar, and by his 
plea inſiſts upon the length of time, he and the perſon under whom 
he claims having enjoyed the eſtate, and been in quiet poſſeſſion for 


ſuch a number of years. 


LoRD CHANCELLOR. 


The excuſe the plaintiff makes 1s not ſufficient, for the perſon who 


has a right to redeem, ſhould take notice of it at his peril, 


But I have a great doubt with me, whether the defendant can in 
this caſe plead the ſtatute of limitations, for infiſting on the length 
of time againſt a bill to redeem, is only a kind of equitable bar, deem, is a 


and taken by way of analogy to the ſtatute of limitations. 


And the rule is for a defendant to inſiſt by his anſwer, and not by 


plea, upon the length of time. 


Mr. Hyſtins ſaid there was a precedent in Lord Chancellor King's 
time of ſuch a plea allowed by him, and that alſo he remembered 


where a demurrer in 
than a plea. 


ſuch a caſe was allowed, which is ſtronger 


Mr. Solicitor General inſiſted, that Lord Hardwicke doubted in a 
former caſe, if a plea of the ſtatute of limitations to a bill to redeem 
a mortgage could be maintained : Whereupon the Chancellor or- 


dered the plea to ſtand over to ſearch for precedents. 


This matter came on again on the 6th of Augu/? 1745. 


The caſes cited in ſupport of the plea were 1h. Caſ. 102. Pear- 


fon verſus Pulley. 


Clapham contra Boyer, Ch. Rep. 110. 


Turner, 


Ryley verſus Harveſt, January 16, 1730. 


Fenner verſus Cray, the 26th of May 1731. 
1 Vern. 418. St. John verſus 
Trevor verſus 


£yd in the court of Exchequer, before Lord Chief Baron Pengelly. 


Vor, III, 


3 M 


LORD 


225 


Caſe 79. 


Bill was brought to redeem a mortgage of four hundred pounds A plea of the 
upon an eſtate of four hundred pounds per ann. after the mort- 


gagee had been in poſſeſſion of the mortgaged premiſſes at leaſt thirty 


ſtatute of limi- 
tations allow- 
ed to a bill 
for redemp- 
tion, after a 
mortgagee 
had been in 
poſſeſſion of 
the mortgaged 
premiſſes at 


lealt 30 years, 


Length of 


time againſt a 
bill to re- 


kind of equi- 
table bar, and 
by way of 
analogy to the 
ſtatute of li- 
mitations. 
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the books called Chancery Caſes, and Chancery Reports, and there can 
be no inconvenience reſulting from a plea. 


Lord Chan- 
cellor King in 


a caſe of this demurrer, for how is it poſſible to give a greater allowance to length 
kind allowed of time, than the ſtatute of limitations does ? | 


a demurrer ; 
but Lord 
Hardawiche 


ſaid he was of has been lon 


a different 


opinion, and Within any of the exceptions of the ſtatute, you cannot take advan. 
ſhould bave tage of that by demurrer; for the plaintiff may make it appear by 
way of reply, or by amending his bill, he is within the ſavings of 


lowed, the the ſtatute, or upon a plea, he may prove himſelf to be within the 
bill would be exceptions, 


over-ruled it, 
becanſe if al 


oat of court, 
and that 1s 

carryivg it 

too far, 


Caſe 80. Scuibcot verius Watſon, 


General Paul- 
teney by his 
will gives in 
the firſt part 
of it to Mrs. «c 
Ann Watſon 
the yearly 

ſum of 4co J. 


payable quar- 


terly ; and in te 
the laſt clauſe 
gives her all 60 


his houfnoid . 


goods and 


{urniture, dy 


_ . (three pictures ce 


excepted) and , 
all nis plate, 
linen, watches,“ 
jewels and 
clothes what 
ſoever, and 
declared her 


c 


cc 


Lord CHANCELLOR, 


out of court, and that I think 1s carrying it too far. 


January 1741. © whereby he gave ſeveral annuities out of his 


* yearly ſum of 400 J. payable quarterly, and fix other annuities 


CASES Argued and Determined 


Theſe caſes are very ſtrong, eſpecially thoſe that are cited from 


But I am of a different opinion where it is inſiſted on by way of 


If a bill is brought to redeem, and the plaintiff ſets forth that he 
out of poſſeſſion, and does not ſhew himſelf to be 


But if it is to be allowed by way of demurrer, the bill would be 


His Lordſhip allowed the plea in this caſe. 


June 9, 1745. flood for fudg- 


ment. 


HE bill was brought for an account of the perſonal eſtate of 
General Pulteney undiſpoſed of by his will, dated the 7th of 


ſtocks in the funds, amongſt the reſt to Mrs. Ann Watſon the 


then follow theſe words: Item, my will is, that what dividends 
or ſums of money are now due upon any of the ſtocks or funds 
in the Bank, South-Sea, India, or other public funds or ſecuri- 
ties, and not received by me, the fame ſhall be received by my 
executrix, and laid out in the purchaſe of ſome other ſtocks, 
with the advice of William Pulteney, Eſq; for the providing a 
fund for the better payment of the ſaid annuities, in caſe my per- 
ſonal eſtate in the ſtocks is not ſufficient for that purpoſe ; but if 
it ſhould be found ſo to be by my ſaid executrix, not doubting 


but ſhe will give a faithful account of what is belonging to me in 


the ſaid ſeveral ſtocks, then the ſaid dividends to be received by 


ſole executrix. The bill was brought for an account of ſuch part of the perſonal eſtate as is undiſpoſed of, 
and tor a diilrivvtion, 7 he bequrft of the ſpecific things to Mrs, Watſon excludes her from the reſiduc. 


*. ä 8 3 1 . 


24 755 
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« her as aforeſaid, ſhall be laid out in ſuch manner as my ſaid exe- 


te cutrix and Wilkam Pulteney ſhall agree to be moſt proper for the 
e purpoſes following. | 


« Item, After the deceaſes of the ſeveral annuitants aforeſaid, I 


te give and bequeath to my nephew William Pulteney, Eſq; his exe- 


© cutors, adminiſtrators and aſſigns, all my principal ſtocks and 
« ſecurities whatſoever, in truſt for his ſon Milliam now an infant, 
« and for ſuch younger ſon and ſons as he the ſaid William the in- 
« fant ſhall leave at his death, ſhare and ſhare alike; and in caſe 
te there is but one younger ſon, then I give the whole to him. 
te Item, I give to Mrs. Ann Watſon all my houſhold goods and fur- 
e niture, (except what is herein after excepted) and all m7 plate, 
a 


te linen, watches, jewels and clothes whatſoever, and I declare the 
« ſaid Ann Watſon ſole executrix. 


N. B. The exception was of two pictures to the Dutcheſs of Moun- 
tague, and another to ſomebody elſe. | 


Lord CHANCELLOR. 


This cauſe comes before the court on a bill brought by the 
plaintiff to have an account of ſome part of the perſonal eſtate of 
General Pulteney undiſpoſed of by his will, and to have it diſtri- 


buted according to the ſtatute made for that purpoſe of inteſtates 
eſtates. | 


The principal annuity is given to Mrs. Walſon of four hundred 


pounds per annum, the firſt payment to be made on the firſt quarter 
day after General Pulteney's death. 


Then follows the clauſe upon which the queſtion principally 
ariſes. 


Item, After the deceaſe of the ſeveral annuitants aforeſaid, I give 
and bequeath to my nephew William Pulteney, Eſq; his executors and 
adminiſtrators, all my principal ſtocks and ſecurities whatſaever, &c. 


The moſt eſſential part to the preſent cauſe is what follows : 
Item, I give to Mrs. Ann Watſon all my houſhold goods and furni- 
ture, (except what is herein after excepted), &c. and all my plate, &c. 


The teſtator died about three days after making his will on the 
roth of June 1741. 


The queſtions will fall materzally under the following diviſions: 


Firſt, Whether in a court of equity any part of the pcrional eſtate 
may be ſaid to be undiſpoſed of by his will? 


3 | This 
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Making a This is merely a conſideration of equity; for at common law 


EO 5g making a will and an executor is held to be a diſpoſition of the 


held at Jaw to Whole perſonal eſtate, 
be a diſpoſi- 
tion of the whole perſonal eſtate, 


The role of Ever ſince the caſe of Foſter verſus unt, 1 Vern. 473. before 


this court has 1 . . "WB $2: , 
ha. "a Lord Chancellor Jefferies, which underwent various fates, the doc- 


ſince the caſe trine eſtabliſhed in this court has been, that where a man makes a 


- 0.2 "rey will and an executor, and gives him a legacy, he is to be conſidered 
unt, tha 


Where a man ds à truſtee merely for the next of kin, upon an equity founded on 
gives his exe- the ſtatute of diſtributions, 

cutor a legacy, 

de is w be —- 2 ö 85 : : 

conſidered as a It is true this doctrine has prevailed by different ſteps and degrees. 


truſtee for the 
next of kin. 


Wide. In Foſter and Munt the legacy was given to executors for care and 
legacy be gi- Pans, and held to be a bar of the reſidue; afterwards determined 


ven to an ex. ſo where it was a legacy given generally; for there is nothing more 


9 his jn one caſe than in the other, becauſe it could not be imagined, if a 


pains, or ge- teſtator gave his executor a particular legacy, that he could intend 


rerally, it him the whole. | | 
equally ex- | 

cludes him | 9 . | . 

from the Some caſes indeed ſince have not ſo ſtrictly adhered to this rule. 
whole. | 


Mr. Vernon But in the caſe of Farrington verſus Knightly, 1 P. Nins. 544, 


3 Pr, 551, Lord Macclesfield ſaid, he had conſulted with Mr. Vernon upon 


who conſulted this ſubject, who ſaid there had been ſo many decrees upon the 
him on this point where a legacy was given to an executor, and no diſpoſition of 


ſabject, that r 
heapprebeng. the ſur plus, that the executor was but a truſtee for ſuch ſurplus; 


ed it io be a and this point had been thereby ſo fully eſtabliſhed, that he did not 


principle as think it worth while to take notice of any latter decrees of this na- 
much fixed, as 


thatfee fimple ture, apprehending it to be a principle as much fixed, as flat fee- 


land ſhould {irple land could deſcend to the heir. 
deſcend to the 


heir, 


The plaintiff, and fome of the defendants, infiſt the executrix 
was excluded from the ſurplus by ſeveral legacies being given to her, 
and that any one of them would have been ſufficient to bar her. 


Had the 1. Firſt, As to the four hundred pounds a year annuity, if it reſted 
Ion reſted on 


Nis lefg upon that, it would admit of great doubt, for the firſt payment is 
annuity only, not to begin till the firſt quarter day after the teſtator's death. 


it would have | 
admitted of great doubt, as the firſt payment was not to begin till the quarter day after teltator's death, 


So that if ſhe had proved the will, and yet died before that 
quarter day, ſhe would not have been entitled, 


in the Time of Lord Chancellor HARD WICX ES. 220 


It is charged too upon a fund which is liable to other legacies, The annuicy 
therefore the annuity ariſes by way of charge upon a legacy, or by being charged 
way of exception out of it; like the caſe of Lady Granville and ble to other 


the Dutcheſs of Beaufort, 2 Vern. 648. ys, nag jt 5 


0 F . of charge, or 
If given out of the general refidue, indeed it might have been a exception our 
bar, becauſe otherwiſe it would have been giving all, and ſome, eit! had it 


which is an abſurdity. 3 _ 


| . general reſi- 
Next as to houſhold goods and furniture, and all my plate, linen, _ 8 
watches, jewels and clothes, | bar. 
This is a bequeſt of ſpecific things, though under a general de- 
ſcription. 


But yet I am of opinion that ſhe is excluded of the reſidue. 


Several objections have been made. 


Firſt, That though a pecuniary legacy will exclude executors, yet 
a ſpecific one will not; and ſeveral caſes have been cited for this pur- 
ſe; and it has been ſaid, that the teſtator might intend that in caſe 
there ſhould be a deficiency of the ſurplus, ſhe ſhould be ſecure of 


the ſpecific legacies. 


This reaſoning would prove 'too much, it would hold almoſt as 
ſtrongly in the caſe of a pecuniary legacy, for it might be ſaid the 
teſtator intended his executor ſhould take ſomething at all events, 
and not depend merely upon the ſufficiency of the ſurplus. 


As for the -precedents which have been cited for the executrix, 
they ſeem to me to fail entirely. 


The firſt caſe mentioned was Jones verſus Veſtcomb, Prec. in 
Chanc. 316. the report in this caſe is very ſhort as to the point for 
which it is here applied, and is beſides the caſe of a wife. 


The next caſe was Griffith verſus Rogers, Prec. in Chan. 231. a A huſband de- 
huſband deviſes his library of books to 4. except ten books, ſuch as viſed bis -li- 


0 . . . = 7 . b fb k 
his wife ſhould chuſe, and made her executrix, and held ſhe was ; ee 
not excluded from the ſurplus. ten books ſuch 

as his wife 


ſhould chuſe, and made her executrix; held ſhe was not exeluded from the ſurplus. 


In this caſe the determination aroſe from the particular penning of Low m_ e 
the will; but the ſtrong reaſon which directed the court in their de- greded the 


termination was, that there was no bequeſt of the books at all to the court in the 
determination 


of that caſe was, that there was no bequeſt of the books to the wife, but the whole to another. 
Vo I. III. 3 N | wife, 
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wife, but the whole to another perſon, and uncertain what ſhe will 
take, but left to fall into the ſurplus, | 


The next caſe was Ball verſus Smith, 2 Vern. 633. there the 
whole reaſon reſts in a manner, upon its being the caſe of a wife, and 
and no ſtreſs was laid at all on its being a ſpecific legacy. 


On the other hand, that ſpecific legacies, generally ſpeaking, will 
exclude executors equally with pecuniary, are clearly and ſtrongly 
proved by the caſes cited for that purpoſe. 8 


The caſe of Lady Granville verſus Dutcheſs of Beaufort, in 2 Very, 
648. and 1 P. Vms. 116. is extremely material. 


The ground of the reverſal of the decree in the houſe of Lords 


was, that the legacy operated by way of exception.out of, or was a 
charge upon a legacy given to another, * 


If it had been before ſettled that ſpecific legacies would not have 
barred an executor of the reſidue, there would have been no oc- 
caſion to have reſort to this diſtinction; for according to the com- 
mon rule, exceptio probat regulam. | 


The caſe of Shrimpton verſus Stanbope 1736. before Lord Talbot. 


A bill was brought for a diſtribution among three children the next 
of kin; the words of the will were, 1 likewiſe appoint them heirs 


to my perſonal eſtate, conſiſting of, &c. ſpecifying what, together 
with my books. | 


Lord Talbot was of opinion the ſurplus was undiſpoſed and diſtri- 
butable. 


This is a plain authority that ſpecific legacies bar an executor, 
and though the outſet mentioned generally perſonal eſtate, yet 


Lord Talbc reſtrained it by the particular words that followed at- 
terwards. 


_—_ 


—_—__ 


— — _ 9 


* The bill here was brought for a diſtribution of the ſurplus againſt the defendant, as execu- 
trix to the late Duke of Beaufort, who had deviſed the uſe of his table plate to the Dutcheſs 
for life, and afterwards to his grandſon, and made no diſpoſition of the ſurplus. Lord Chan- 
cellor Coauper admitted proofs to be read, that the teſtator intended to give the ſurplus to his 
executrix, but not thinking the evidence ſtrong enough, decreed a diſtribution, 

This cauſe came afterwards before the Houle of Lords upon appeal on the 18th of December 
1710. The appellant's council inſiſted that it was proved in the cauſe, that it was the intent of 
the teltator that the appellant ſhould have the ſurplus of the perſonal eftate to her own uſe; 

which proof, as it agrees with the rules of law to preſerve the legal title to the executrix, that 
of common right ſhe has to the ſurplus, ſo it ſhall prevent and ought to rebut the conſtruction 
of equity, which would create a reſulting truſt, and make the executrix to be a truſtee in 
equity for the next of kin; and for theſe reaſons (among others) prayed that the decree might 
be reverſed, and it wwas reverſed accordingly without diviſion. MS. Report, Dutcheſs of Beau- 
Fort appellant, Lady Granwvill reſpondent. Yiner, title Deviſe, p. 194. ſe, 21. 


2 Lord 
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Lord Talbot's reaſoning as to the perſonal eſtate, was that this 
clauſe was not intended to give them the perſonal eſtate by implica- 
cation, but to veſt it in them as executors only. 


And that the laſt clauſe was explanatory only. 
Upon the whole he decreed a diſtribution. 


The next caſe was Neuſad verſus Johnſon, before me July 1 5, 

1740. * J had not the leaſt thought in that cafe there was any dif- 2 77-4. 45. 
ference between ſpecific legacies and pecuniary, as to barring ex- 

ecutors. 


There was a plain reaſon there, why the teſtator ſeparated the 
ſtock from the reſt of his perſonal eſtate, becauſe otherwiſe the 
huſband of the legatee would have been entitled. 


In the next place ſome arguments have been uſed from the words 
of the will; firſt, upon the introductory clauſe, that it is very ſtrong 
to ſhew he intended to diſpoſe of the whole. | 


Nothing could be ſtronger than the introduction in the caſe of 
Farringdon verſus Knightly, and yet determined to be a bar. And 
I look upon this as nothing more than words of form thrown in 
by drawers of wills. 


The next of kin take by a kind of ſucceſſion ab inteſtato, without The law 


4 ok? : "on - ; . throws the 
the aſſiſtance of this court.; and it is the law throws it upon them. — ac the 


next of kin, 


It has been ſaid that Mrs. FYatſen ſhould be accountable for no- who take it 
thing except the ſtocks, but the words will not warrant this con- th” ego 
ſtruction ſo as to excuſe her from accounting for ſo much of the ate. 


perſonal eſtate as is not diſpoſed of by the will. 


To conſider it in one plain inſtance, - ſhe muſt account for the 
dividends. 


Another objection has been ſtarted from the circumſtances attend- 
Ing the deviſe of ſpecific legacies themſelves, that where another 
reaſon appears for giving them ſhe ſhall not be excluded ; and that 
this of introduced only for the ſake of excepting the three pictures 
out of it. 


The exception of the three pictures is not out of the whole per- 
ſonal eſtate, but out of a particular ſpecies only, and therefore can- 
not be offered as a reaſon 2 his particular expreſſing another thing: 
beſides, it would have been much mote natural to have given the 
the pictures as diſtinct legacies, and not as an exception out of a 


legacy. 


All 
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All the excepted caſes will be found to be grounded upon one of 
theſe three reaſons. 


Firſt, By way of particular intereſt, or aſifructuary eſtate out of a 
legacy given to another perſon. 


Secondly, By way of exception. 


Thirdly, Where it is given for the ſake of ſome truft which the 
executor is to perform. | 


But the preſent caſe cannot fall in with any of theſe diſtinctions. 


This is not an exception for the benefit of the executrix out of a 
legacy given to another, but it is an exception for other perſons -out 
of a particular ſpecies of perſonal eſtate given to the executrix her- 


ſelf. | 


No defendant No weight is to be laid on any paſſages in anſwers, for no defen- 
by his anſwer 


o "Fe he Gant by his anſwer can affect the rights of other parties, or perſons. 
rights'of other | 


parties. The conſequence of the whole upon this point is, that the un- 


diſpoſed part of the .perſonal eſtate muſt go amongſt the next of 


kin, but muſt bear the burthen of the debts and funeral expences in 
the firſt place. 


The ſecond queſtion is, What is the undiſpoſed part of the per- 
ſonal eſtate? | 


Bank notes In the firſt place, the ready caſh in his houſe, in the next the rents 


cannot be . | | 25 
ordered as unreceived; ſecondly, the bank notes for one hundred pounds; it has 


a ſecurity for been ſaid that theſe ought to be conſidered only as a ſecurity for 


money, but money; but I am of opinion they muft be taken according to the 


according to 


ee. common uſage and notion of bank notes, which are always con- 
-uſage, which fidered as caſh, and made payable to bearer ; if ſecurities were to be 


— * extended in this manner, arrears of rent might be called ſo, for the 


850 reddendum, and covenants for payment of rent, might be plauſiblß 


called a ſecurity for money. 


The next particular which is inſiſted to be undiſpoſed of, is the 
dividend upon teſtator's bank ſtock lying in the bank, endeavoured 
to be brought within the deſcription of the will. 


In the firſt place the dividends ſo lying in the bank do not anſwer 
the deſcription, for they are not dividends to become due upon the 
ſtocks, for the company had paid them before. 


Now the teſtator having kept his caſh with the bank, the receipt 
of the bank was his receipt; and you might as well ſay that caſh 
2 in 
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in the hands of a ſteward received by rents, is not the caſh of the 
principal. EET is | 


I am. of opinion the balance of teſtator's account in the bank muſt 
be conſidered as undiſpoſed of. 


Thus far I am of opinion for the plaintiff. 


But as to the dividends unreceived, I am of opinion for the 
defendant, | 


In caſe bis perſonal eflate in the flocks is net ſufficient, &c. Verde the 


will, 
Theſe are words of reference. 
The next ſentence is plainly connected with-the former. 


Then the ſaid dividends ſhall be laid out in ſuch manner as, &c. 
There is no doubt as to this part of the will. 


The only remaining conſideration is as to certain things which are 
mentioned to be given in the will, and yet not intirely given, 


And this is founded on the words of the will, where ſtocks are 
deviſed to Lord Bath. 


The queſtion reſults to this, when the bequeſt to Lord Pulteney 
18 to commence in point of intereſt? 


It is very inaccurately penned, but the court muſt put ſuch con- 
ſtruction as will beſt anſwer the intention. 


Was Lord Pulteney to be kept out of the poſſeſſion of enjoying 
the ſurplus of the dividends of theſe ſtocks till even the annuitant of 
ten pounds a year is dead? that would be very hard. 


The commencement of the truſt is put upon ſome event of dying, 
and though I have no doubt of the intention in my own private 
opinion, yet I muſt conſider it with judicial eyes. 


Though the court can conſtrue and expound the words of a te- The court : 
3 | „ may expoun 
ſtator's will, yet they cannot ſtrike them out of it entirely. 2 
| a will, but 


It is plain the teſtator did not think of any ſurplus of the divi- cannot ftrike 
dends, for he has provided an auxiliary fund if dividends ſhould fail; em ont. 
but when any of the annuitants died, he ſaw there would be a 
ſurplus, and has provided for it; and this muſt be conſtrued like the 

Vor, III, 30 | caſe 
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caſe of Hylet verſus Chip, in Cro. Fac. 2 59. and Aylet verſus Choppin 


in Telu. 183. 


It is true an objection has been made, that croſs remainders by im. 
plication cannot be between more than three. And the caſe of 
Barnard verſus Bowden, before me the 14th ,of November 1743. has 
been cited. 


A precedent by no means applicable, for the words there were 
peremptory after the deceaſe of a particular perſon ; I was very ap- 
prehenſive the conſtruction I put upon it was not according to the 
intention; but J could not ſo conſtrue it, without ſtriking words 
out of the will: but here the court may conſtrue it according to the 
intention of the teſtator, which they are bound to do, if they can 
conſiſtently with the rules of law. 


It has been ſaid, that the death of any one of the annuitants doth 
not influence the furplus of dividends ; and I agree it doth not as 
to the dividends themſelves, but after the gift commences, it attaches 
upon the ſtocks, and will carry all the dividends, 


This is my opinion upon the ſeveral parts of the will. 


His Lordſhip declared, that ſo much of the teſtator's per ſonal 
eſtate, as is not diſpoſed of by his will, belongs to and ought to be 
diſtributed among his next of kin, ſubject to his debts and funeral 


expences. 


He alſo declared that the teſtator's caſh, ready money, bank notes, 
arrears of rent, the money due to the teſtator on his account kept 
with the bank, and alſo the ſurplus of the dividends accrued upon the 
ſaid ſtock between the teſtator's death, and the death of Mrs. Ann 
Watſon, one of the annuitants, over and above what was fufficient to 
ſatisſy the growing payments of the annuity given during that time, 


aught to be conſidered as undiſpoſed of by the ſaid will. 


But that all ſuch dividends and ſums of money as were due, and 
in arrear upon any of the ſaid teſtator's ſtocks, and accrued at the 
time of his death, and alſo the ſurplus of the ſaid dividends ac- 


crued or to accrue upon the ſaid ſtocks, between the teſtator's death 


and the deceaſe of ſuch of the annuitants as died firft, ought to be 


conſidered as diſpoſed of by the ſaid will for the benefit of Lord 


Pultency, and his younger ſons, ſubject to the contingency thereon. 


Therefore I decree that it be referred to a Maſter to take an ac- 
count of all ſuch parts of the ſaid teſtator's perſonal eſtate as are 
not diſpoſed oi by the will, as have been received by Ann Watſon in 


At 


' 


in the Time of Lord Chancellor HARD wIcERE. 23 5 


Ai the ſecond Seal after Trinity Term, 1744 Caſe 81. 


R. Solicitor General moved to diſcharge an order for coſts, 
on the following caſe. 


There had been a reference by the direction of the court, to a The Maſter, 
Maſter, to inquire into the regularity of proceedings under a com- to whom it 


F k . w ferred, 
miſſion for examination of witneſſes, and the Maſter reported them ord the 


irregular ; exceptions were taken to the Maſter's report; and the proceedings 
court, thinking the proceedings regular, allowed the exception, under a com. 


* . . ” ? miſſio f 2 
and the party that ſucceeded had his coſts of the application. — 


| witneſſes ir- 
regular, on exceptions; the court thought them regular, and allowed the exceptions, and the party who 


ſacceeded had his coſts of the application: Lord Hardwicke diſcharged the order for coſts, becauſe the plain- 


tiff's was not a vexatious proceeding, but in the Maſter's opinion well founded; and the rule is, never to give 
colts but where no juſt ground appears for the proceeding. 


LoRD CHANCELLOR, 


I think this analogous to the caſe, where exceptions are taken to Exceptions to 
a defendant's anſwer for inſufficiency, and the Maſter reports it in- an anſwer for 


ſufficient, and, upon exceptions, the court is of opinion, it is r 
cient, the party ſucceeding in this application, ſhall not have the ported; upen 


coſts of it, but it ſhall wait the event of the cauſe; and for this exceptions. 


: ooh ns. va 
reaſon, becauſe the plaintiff's did not appear to be a proceeding 1 5 


merely vexatious, but, in the opinion of the Maſter, well founded ; ficient ; the 
and the rule of the court is never to give coſts, but where there ap- Par) ſucceed- 


: . ing in the ap- 
pears to have been no juſt grounds for the proceeding. „ — 


intitled to 
coſts, but it ſhall wait the event of this cauſe. 


But, though I am of opinion to diſcharge the preſent order, yet, I On a ſpecial 
think, on a ſpecial motion, and ſtating particular circumſtances in motion, and 


. 0 ſt 1. 
the caſe, the court might give coſts, though the Maſter had report- galar eifcun 


k "IP cular circum- 
ed it in favour of the other party. ances, the 


court may 


give coſts, though the Maſter repor :s it in favour of the other party. 


His Lordſhip diſcharged the order here for coſts. 


Mead verſus Lord Orrery and others, July 19, 174 5. Cale 82. 


HE plaintiffs, two of the children of John Mad, the elder, As the att 
of London, banker, charge, by their bill, that he had a mort- Which wa“ 


done in this 


gage of three thouſand five hundred pounds on the eſtate of Milliam cafe appears 


to be the 
| tranſattion of all the executors, and two not interefled, and no colour of fraud, but a purchaſe for a 


valuable conſideration, there are not ſufficient grounds to {et aſide their aſſignment of a mortgage belonging 
to J. M. their teſtator. | | 


x4 Kirby 
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Kirkby, and that, being ſo intitled, about the 25th of April 1712, 


died, leaving Jane his widow, and five children; that, by his will, 
he appointed his wife, his eldeſt ſon John Mead, and another perſon, 
executors, and thereby deviſed to his executors and their heirs, 
Sc. © all his real and perſonal eſtate, not by his will otherwiſe dif. 
* poſed of, in truſt that they ſhould, by charging, leafing, or ſel. 
ling his eſtates, or any of them, raiſe money for the payment of 


all his debts, and what ſhould remain, he directs to be divided 


cc 


into equal propertions, ſhare and ſhare alike, between his five 
children, and leſt it to his executors, to make proper allowances 


for their maintenance-until there ſhould be a diſtribution -made of 
his eſtates,” 


That Jane Mead the widow, and Jebn Mead the younger, 


proved the will, and after the teſtator's debts and legacies were paid, 


a large ſurplus remained to be divided amongſt the five children. 


In a cauſe between the executor of Fowle, who was partner with 
old Mead, and his executors, the mortgage deed relating to Wil. 


liam Kirkby's eſtate, was directed to be left in the hands of Mr. Ben- 


net, the Maſter in Chancery, till the partnerſhip account ſhould be 
finally adjuſted, 


That the defendants, the executors of the Dutcheſs of Bucking- 
ham, pretend, they have got an aſſignment of the legal eſtate of the 
mortgaged premiſſes from John Mead the younger, in his life-time, 
and refuſe to account to the plaintiffs for what they have received 
ont of the ſaid premiſſes, or to deliver up the deeds and writings, 


and therefore the bill was brought for an account, and for the 
: deeds. 


What is principally inſiſted on by the defendants, the executors 
of the Dutcheſs of Buckingham, is, that on the 18th of May 1726, 
Jobn Mead, the younger, was appointed receiver of the rents and 


profits of all the real and perſonal eſtate of Edmund Duke of Buck- 
inghamſhire, and that Jobn Mead propoſed to aſſign this mortgage 


on Kirkby's eſtate to Maſter Bennet, as a ſecurity for his receiverſhip; 


and accordingiy, by deed dated the 21ſt of December 1720, (to 


which Jane Mead, and the other executor of old Mead were parties) 
reciting that there was due on the mortgage ooo. and upwards, 
and that the ſame was the proper money of John Mead the younger, 
they conveyed to Thomas Bennet, his heirs and aſſigns, the ſaid | 
mortgage, and all money due thereon, to hold to him, his heirs 
and aſſigus for ever, ſubject to a proviſo, that if the ſaid John Mead 


ſhould, and did, once in a year, during the time be continued receiver 


of the rents, profits, &c. of Duke Edmund's real and perſonal eſtates, 


Juſtly account with Thomas Bennet, and well and truly pay the ba- 


lance of ſuch account, then Thomas Bennet was to reconvey the 


mortgaged 
2 
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mortgaged premiſſes to John Mead, his heirs, executors or admini- 
firators. 


That Mead the younger died inteſtate, without having account- 
ed for what he had received by virtue of his receiverſhip, and greatly 
indebted to Duke Edmund's eſtate, and that they, as executors of 
the Dutcheſs, who was the executrix of Duke Edmund, claim the 
benefit of the mortgage and ſecurity to Maſter Bennet, and inſiſt 
the plaintiffs have no right to any of the money due on the mort- 
gage, till ſatisfaction is made for what is due from Jobn Mead the 
younger, on account of ſuch receiverſhip; and though they believe 
they may have ſeen a copy of the will of Joh» Mead the elder, 
yet inſiſt, notwithſtanding any thing in that will, John Mead the 
younger, and the other executors, had full power to aſſign the 
mortgage as aforeſaid, as it was not ſpecifically deviſed by the will 


to any particular perſons, or to any particular uſe, and conſequently 
did abſolutely veſt in the executors, 


Lokp CHANCELLOR, 


With regard to what Maſter Bennet has done, I entirely diſap- The courſe of 


prove of going out of the courſe of the court, which requires à ſe- the court re. 


. 3 1 uires a ſecu - 
curity by the receiver, and two ſureties in a recognizance, and taking 8 by the re- 


an aſſignment of a mortgage belonging to the receiver inſtead of it, ceiver, and 
is very improper two ſureties, 
ha he ga 10 a recogni- 
zance, and ta- 
There are two queſtions in this cauſe. king the aſ- 
| ſignment of 
a mortgage 


Firſt, Whether the plaintiffs, as reſiduary legatees of old John belonging to 
Mead, are intitled to be relieved againſt the aſſignment of the mort- n 
gage, and to have ſuch account, &c. as is prayed by their bill ? 8 

| not to have 


| Secondly, Or whether the executors of Edmund Duke of Buck- dern d 
ingbamſbire are intitled to retain this aſſignment, and if intitled, 
how far they ſhall have the benefit ? 


The firſt queſtion depends upon this point, whether this was 
a good alienation of the aſſets of old Jobn Mead the teſtator. 


It muſt be admitted to be good in point of law, for, unleſs exe- An alienation 


cutors do it colluſively, it is good there, and neither creditors or of after by 


: 4 an executor, 
legatees can call it back again. good at law, 


unleſs done 


The legal eftate is veſted in Bennet, the Maſter in Chancery ; colluſively. 
but it has been inſiſted by the plaintiffs, if good in law, yet not 
in equity. 


Vol. III. 3 | Thus 
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ſonu il LE 3 | 
| — an "> Now, to be ſure, notice in a court of equity is extremely material; 


ad it vail of notice to an aſſignee of an executor, it would extend to any 
the doctrine _ 466 | , \ 
"was to prevail caſe of a will, and no body would dare to purchaſe or take an al- 


it would bold Therefore the bare points of notice of the will is not ſufficient. 
in every will, 


purchaſe or tee, to overturn an aſſignment by an executor of the aſſets of his 


ment from an 
. ExecCutor. 


ſpecine part, who has no demand upon any particular part. 
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Thus much muſt be admitted, that as the defendants have gained 
the legal eſtate, and likewiſe for a valuable conſideration, it muſt 
be a very powerful equity to take it from them. 


It has been contended by the plaintiffs, that this mortgage was 
part of the perſonal aſſets of old John Mead, and a truſt for the reſi- 
duary legatees, and that the parties had notice at the time the aſ- 
ſignment was made to Bennet of the plaintiffs right, and therefore 
cannot avail themſelves of it under ſuch circumſtances. 


notice of ano- for if a perſon will purchaſe with notice of another's right, his gi- 


ther's right, ving a conſideration wi vail hi ay hi 
chain © com: 7 ion will not avail him, for he throws away his mo- 


Pleration will Mey voluntarily, and of his own free will, 
not avail him, 


Whoever The caſes of notice cited by the plaintiffs council are very material 


takes from ag to the general rule, but not ſo material as to the particular caſe 
an executor, 


muß do it Of an exccutor; for whoever takes any thing from an executor, muſt 


with notice of do it always with notice of a will, and if this doctrine was to pre- 
a will, and if 


of notice to ſignment from an executor, | 
an aſſignee of 


"an executor, 


and none , This is the firſt attempt that has been made by a reſiduary lega- 


take an aflign- te ſtator. | 


The precedents of following aſſets into the hands of purchaſers 
as aſſignees, have been chiefly in the caſe of creditors, - 


Now, creditors have a demand againſt an executor for the whole 


aſſets of the teſtator, after the account is made up, but not by way 
of ſpecific lien on the aſſets, | 


A ſpecific le There have been ſome inſtances too of ſpecific legatees following 
gatee, as A 


pate "he aſſets, for he has a ſpecific lien upon the aſſets for that ſpecific part, 
aſſets for that after the executor has aſſented, and differs from a reſiduary legatee, 


after the exe - 
cutor has aſ- 


ſented, other= But the claim of the plaintiffs depends upon an account to be 

. 5 taken, and a liquidation of the whole, which of conſequence ſup- 

gate. poſes an alienation or variation of aſſets by an executor, in order 
= make a ſatisfaction for thoſe demands, which muſt precede the 
egacies. 


So much in general; next as to the particular points. 1 
t 


in the Time of Lord Chancellor Hiwi 


It has been inſiſted for the plaintiffs, that executors are to be 
conſidered as truſtees, and the aſſgnment made by them in this 
light; or if it was made by them as executors only, was not a right 
diſpoſition of aſſets, and had not a fendency at all (as Mr. Wilbraham 
expreſſed it) to a due adminiſtration of aſſets. 


This mortgage is admitted to be part of the perſonal eſtate of old 
bn Mead, and came to him from the partnerthip in his ſhop, as 
1 banker; theſe are clear facts. | 


Conſider then how far he has deviſed his eſtate; there are three 
executors to the will, and deviſes to them and their heirs, Cc. all his 
real and perſonal eſtate, not by bis will otherwiſe diſpoſed of, in truſt, 
&c. for payment of debts, and what ſhall remain, to be divided 
equally among bis five children. 


; From hence it has been infiſted on by the plaintiff's council, that 
the whole of the perſonal eſtate of old John Mead, in the hands 
of the executors, was affected by this truſt, 


I am of a different opinion, and that the manner -of devifing 
here does not alter or reſtrain the power of executors over the 
perſonal eſtate, | | 


What does this amount to more than appointing them executors, 


and giving the ſurplus of this eſtate to be divided equally between 


his children? 


The teſtator, as to a particular part of his perſonal eſtate, may 
affect it with a truſt; but as to the whole perſonal eſtate, when he 
makes them executors, he gives them the legal right, and though 
he does after give the reſidue to be divided among his children, it 
does not take away their power as executors. 


It would be moſt miſchievous if it did. 


It has been argued, that as all the executors joined in the aſſign- 
ment, notwithſtanding one had renounced, they were conſidered as 
-truſtees ; but there is nothing in this obſervation, for though one re- 
nounced he never releaſed to the other two, and might have come 
in afterwards and proved the will, for the whole veſts in him, and 
before probate the executor may diſpoſe of the eſtate. 


The plaintiffs council have gone further, and inſiſt, that taking 


it abſtractedly from a truſt, ſuppoſing they acted as executors, yet 
they could not aſſign this mortgage. |: 


A point that deſerves well to be conkdeaved. | 
| EE It 
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The executor It is undoubtedly a good diſpoſition in law, and has veſted the le. 
bad not a bare gal intereſt in Bennet, the Maſter, as a ſecurity for the receiver; 
uthoriy, in and the executors who aſſigned had not bare authority, but the in. 
the thing aſ· tereſt in the thing aſſigned, for neither reſiduary or ſpecific legatees 


ſigned, o have any intereſt without the aſſent of executors, 
neither reſi- 


duary or ſpe- : : 
cific legatees Tf good at law, the queſtion is, whether there are ſufficient 


_—_ _—_ grounds to ſet it aſide in equity, ſo as to enable the reſiduary legatee 


the aſſent of to follow the aſſets into the hands of the aſſignees. 
executors. 

It has been admitted by the council for the plaintiffs, that execu- 
tors may ſell part of the aſſets, becauſe ſuppoſed to be ſold for 
payment of debts, and admitted for the ſame reaſon they may 
mortgage; but then it has been inſiſted, this was a ſecurity for mo- 
ney, that was to come into the hands of one of the executors only, 


The diſtinction is extremely nice, for if he may do as he thinks 


fit, by ſelling or mortgaging of aſſets, how does it differ from the 


preſent caſe, which is an aſſignment by John Mead, in order to 
bring a great ſum of money into his hands, and enable him to better 


the eſtate, and alſo to carry on with more advantage his office of 
executor. 


Conſider the caſes. 


Unleſs fad I do not know any inſtance where an aſſignment has been made 
appears be by an executor for a valuable conſideration, that this court have ſet 
tween the ex- jt aſide, unleſs ſome fraud appears between the executor and the 


ecutor and the 
aſſignee, no aſſignee. 


inſtance of an 


aſſignment | In Crane verſus Drake, 2 Vern. 616. the queſtion was, whether 
made by him ; 


for a valuable the ſale of a leaſehold eſtate to the defendant by an executor, was 
conſideration good to bind an unſatisfied creditor, and a decree for the plaintiff 


being ſet aſide | | 
by. hs anne. the Rolls, and affirmed upon appeal. 


Upon ſearching the regiſter's bock for that caſe, it appears, that it 
was admitted by the anſwer, that he had notice of the plaintiffs 
debt, and upon that, and the evidence in the cauſe, Lord Cœuper 


decreed for the plaintiff, ſaying the defendant was a party, and con- 
ſenting to, and contriving @ devaſtaut. 


The next was the caſe of Paget verſus Hoſkins, Prec. in Canc. 


431. 1 ſee no grounds for Mr. Vernon's diſſatisfaction at the de- 
cree there, * 


The 


—Byvᷣv 


— 


A freeman of London, having iſſuc two daughters, deviſes 600 J. apiece to them, and 


makes his wife executrix; by an eſtimate it appeared that his perſonal eſiate was at his- death 
18, 000 J. to 6000 J. of which the widow being intitled, 4. her ſecond huſband, in conſide- 


ration 


* 


5 


r 


in the Time of Lord Chancellor Hazpwicks. 


The caſe of Humble verſus Bill et al, 2 Vern. 444. A. having 
a term in the printing-office, by will directs 2000/7. ſhall be raiſed 
out of the profits for his daughter and her children, and made B. 
executor; B. mortgages the term: Decreed the daughter and her 
children ſhould redeem, or be fore-cloſed ; but reverſed by the Houſe 


of Lords. 


This differs extremely from the preſent caſe, becauſe there was a 
charge upon a particular part. of the eſtate for ſecuring the ſum of 
2000/. and therefore it would have been going a great way, to ſay, 


that making a ſubſequent mortgage ſhould prevail againſt a prior mort- 


gagee, and, as being a charge upon the profits of a printing-office, 
it might, beſides, produce enough in time to pay both. 


A caſe was cited of the defendants fide, that came before me, 
which was Nugent verſus Giffard, in 1738. 1 T. Atk. 463. upon 
conſideration of the danger of breaking in upon the power of exe- 
cutors; I was of opinion, that a purchaſer there, under an aſſign- 
ment from an executor, ought to have the benefit of it: Now, I do 
not ſee that this differs from the preſent caſe, only I think that was 


rather ſtronger. * 


But there is ſomething here very particular, that diſtinguiſhes it 
from all the caſes that have or can be cited, for it is not a ſole exe- 
cutor diſpoſing of the aſſets for his own benefit, but here are three 
executors aſſigning, two of them are not intereſted in it, and the 
other is one of the reſiduary legatees under the will: Here is an aſ- 
ſignment dated the 2 1ſt of December 1726, made upon John Mead 
the younger's being appointed one of the receivers of the Duke of 
Buckinghamfhire's eſtate, appears to be fairly tranſacted, and no co- 
lour of fraud; Mr. Pigot the conveyancer was the perſon adviſed 
with as to the manner of doing it; three executors were all of them 
treated with, and all of them joined in it. Tas, | 


It is recited, that whereas it is the proper money of Jabn Mead, 
the younger; and alſo recited that John Mead, &c. are the exe- 
cutors. | 


* 


f — F 9 


— — 


ration thereof, ſettled a jointure of 600 J. per ann. afterwards a loſs of 12000 J. befell the 
' freeman's eſtate ; and though the wife was dead, and it was urged that the ſecond huſband 
Was a purchaſer of her fortune, yet decreed that the daughters ſhould have a proportionable 
recompence out of the 6000 J. Pagott verſus Hoſkins. | 

An executor aſſigns over a mortgage term of his teſtator to 4. as a ſatisfaction of a 
debt due to 4. from the executor ; this is a good alienation, and A. ſhall have the benefit of 
it againſt the daughters of the teſtator, who were creditors under a marriage ſettlement. 

At law, an executor may alien the aſſets of a teſtator, and when aliened, no creditor can 
follow them; and where the alienation is for a valuable conſideration, this court ſuffers it 
as well as at law. Nugent verſus Giford, 1 Tr. Ait. 463. 


What 
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What do theſe recitals import? Why, that the mortgage is the 


proper money of Jobn Mead, the younger. 


It may be aſked, which way could he acquire the ſole pro. 
perty? Fo 


As he was one of the executors, and in whoſe ſhop the m 
affairs were tranſacted, he might be a creditor for this ſum by mo. 
ney advanced by him on account of the reſidue. | 


Or the other two executors might have releaſed and aſſigned this 


mortgage to John Mead, the younger, as his ſhare of the reſſ 


eſtate of old John Mead; and ſuppoſe he alone had aſſigned this to 
Bennet, as a ſecurity for his receiverſhip, would the other reſiduary 
legatees have been at liberty to follow it into the hands of the al- 


ſignee? 


I am of opinion they could not. 


For otherwiſe it would be faying, that no man could have an 
aſſignment from executors without coming into the court of chan- 
cery, to have an account from him how he has diſtributed the aſ- 
ſets of his teſtator; for notice to the aſſignee, of the will, would 
have been equally the ſame in this caſe of an aſſignment of one 
executor, as now in the aſſignment of three. 


To ſay, that the aſſignee ought to have looked into the account 
of the executorſhip, and given notice of it to the reſiduary legatees, 
is going too far; for how could the aſſignees look into the account, 
for they could not poſſibly do it without looking into the whole 
ſhop account of Mead, as it was mingled and confounded together, 


Therefore, as this appears to be the tranſaction of all the execu- 
tors, and two of them were not intereſted, and there is no colour of 
fraud, I am of opinion there is not ſufficient grounds to ſet aſide 


this affignment, 


Some other circumſtances have been inſiſted on by the plaintiffs 
council, that there was a ſuit at the time of the aſſignment about 


the mortgage, who was entitled to it. 


I do not ſee how that lis pendens could affect this aſſignment, 
unleſs it had been determined this was the mortgage of Fyule, 
the partner of old John Mead, and belonged to his creditors, the 
plaintiffs in that cauſe. | 
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But, as it was determined to be part of old John Mead's eſtate, 
there is an end of this objection. | | of 


A ks pendens, is only a general notice of an equity to all the A l ecken 
world, but cannot affect any particular perſon with a fraud, unleſs _ affect 


there was a ſpecial notice of the title in diſpute there, to that perſon with a 


perſon. * * | 
| cial notice of 
There are ſeveral other circumſtances that do deſerve to be con- —_— 
ſidered on the part of the defendants, tote 


It appears that this tranſaction was for the benefit of the ſhop, 
that had for ſeveral years received the rents of the eſtate, which 


was a very great advantage, and therefore, for the intereſt of the 
ſhop, the eſtate ſhould be continued there. 


Conſider then the refleQions that naturally ariſe from a matter 
of this kind. | 


Old John Mead died in 1712, his ſucceſſors carried on the buſineſs, 
accounts were kept in the ſhop, and managed as before, down to 
the time of making the aſſignment, and down to the bankruptcy of 
William Mead, the uncle of the plaintiff. 


The teſtator's eſtate appears to me to be indebted to the ſhop ; 
the preſent plaintiff came of age in 1721; the bankruptcy of Mil- 
liam Mead was after the death of John Mead in 1727. 


There is no pretence that the plaintiff claimed to be creditor 
under the commiſſion for any debt due to the eſtate of old John 
Mead, as reſiduary legatee of him, but the executors of the Duke of 
Buckingham, are admitted creditors for the ſurplus, over and above 
what was ſecured to them by the affignment of the mortgage, and 
no objection taken; and plaintiffs inſtead of claiming it there, come 
here in order to follow the aſſets into the hands of a purchaſer for a 
valuable conſideration. | 


The bill was not filed till the year 1739, a great many years 
fince the death of old John Mead; at the filing of the bill, twenty- 
ſeyen years, and now thirty-two after it. 


Thus much muſt be admitted by the plaintiffs, that the defen- 
dants, as executors of the Duke of Buckinghamſhire, are intitled 
to what ever was the ſhare of John Mead the younger, as one of 
the reſiduary legatees of old Mead; ſo that there muſt be an account 
to be taken of his ſhare, and likewiſe of all old John Mead's debts, 
which is almoſt impoſſible to be done. 


Upon 
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Upon the whole, I am of opinion, there is no pretence to 
ſet aſide this aſſignment, as the executors had the legal right, as 
there is no colour of fraud, and as two of the executors, who 
had no intereſt in the aſſignment, joined, which they might do; 

and as here is a purchaſer too for a valuable conſideration, it 
ought not to be affected by an account to be taken of aſſets in fa- 
vour of reſiduary legatees. | 


When a receiver has been appointed by this court, and he paſſes 
His accounts regularly before the Maſter, according to the courſe of 
the court, the ſureties are bound by it, 


A mortgagor As to the mortgagor, I do not know any inſtance where he 
— —_— keeps in poſſeſſion, that he is liable to account for the rents and 
9 _ to the mortgagee, for the mortgagee ought to take the 
the rents and legal remedies to get into the Fogel but as to that part of 
—— — 8 the eſtate which Nirtby diſpoſſeſſed the mortgagee of, by colluding 
for be Sake with the tenants, and prevailing upon them to attorn to him, there 


to take the he ought to account, provided the eſtate is redeemed by him. 
legal remedy | 


to get into the 


poſſeſſion. His Lordſhip declared firſt, the Maſter ought not to have taken 
a ſecurity of John Mead the younger, as receiver of the rents and 
profits of the eſtate of the late Duke of Buckinghamſhire, by al- 
ſignment of the mortgage, but by recognizance with ſureties, ac- 
cording to the courſe of the court; and that he mentioned this 
in order to diſcourage it for the future ; but was of opinion, the 
defendants, the executors of Edmund Duke of Buckinghamſhire, 
are intitled to the benefit thereof, as to what is due on account of 
the receiverſhip of Joha Mead, | 


Directed the Maſter to examine and aſcertain what was due 
from John Mead the younger, at the time of his death, which 
came into, and .remained in his hands, as receiver by virtue of 
the decree, and report in the former cauſe, 
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Hardcaſil: verſus Smithſon and Slater, July 1745. Caſe 83. 


Fe a, . 2 . F< - # & 6 4 
1 cy — e ee, Hs perry rice fe af Ange. 
Bill was rought by the plaintiff as impropriator of 41 rea6ry 25 Fa 
of Coverham in Yorkſhire, for the tithe of hay-herbage, and obgbt it 


Id be go- 
agiſtment of cattle. would be go 


ing too far to 
over rule the 


The defendants inſiſt, that there are and for time immemorial have , after 

. 8 . the admiſſion 

been ſeveral ancient uſages and cuſtoms within the ſeveral villages, that tithes had 
that all and every the occupiers of lands and tenements therein, have not been paid 


uſed to pay yearly on St. James's Day to the impropriator of Coverham, ume imme 


certain annual ſums of thirty ſhillings, twenty ſhillings, &c. in lieu — 2 
of all titbhe hay yearly happening within the lands, &c. |  cordirg to the 


rule of the 
court of Ex. 


I be defendants inſiſt, as to the agiſtment tithes, that there are pay- chequer in 
able, by ancient and immemorial cuſtom and uſage within the ſaid theſe caſes di- 


pariſh, one penny halfpenny for each milk cow having a calf, and 9 
one penny for a cow not having a calf at Eaſter every year. moduſſes. 


A croſs bill was brought to eſtabliſh rhe moduſſes, and Mr. Hard- 
caſtle in his anſwer admitted, that there have been time immemorial 


ſuch uſages and cuſtoms, as are inſiſted on by the defendants to the 
original bill. 


Lokpd CHANCELLOR, 


Though it is true 7:thes in kind are the right of the parſon, yet Though 57h, 


. . . od ba — in ind Are the 
where there are cuſtomary payments in lieu of them time immemorial, arten right, 
it muſt have weight. | yer immemo- 

rial cultomary 


payments 


The anſwer to tbe croſs bill admits, that theſe payments have been ought to have 
accepted time beyond the memory of man. | weight, 


Every purchaſer who comes into the pariſh pays according to the Unlels there 
rate of theſe payments, and buys upon the faith of them, and unleſs us 0 8 
there are ſome ſtrong unſurmountable reaſons to overturn theſe cu- overturn cuſ- 
ſtomary payments, the court will not eaſily be brought quieta movere, 9 


and yet rules of law ought to be adhered to with regard to moduſſes. court will not 
f 9 eaſily be 


„ The queſtion is, whether theſe moduſſes can be ſupported? And 1 
if they are eſtabliſhed, it muſt be on the croſs bill. i 


They are laid in this manner, fhat all and every the occupiers of 
lands and tene ments therein, &c. (Vide the words before.) 


As to theſe moduſſes a great many exceptions have been taken. 


iſt; That they are unreaſonable, becauſe the modus is laid for the 
occupiers of the lands and tenements within the pariſh, which may 
Vor, III. 3 R take 
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take in houſes, wood, arable, Cc. which do not pay 7:the hay, and 
therefore, there is a preſumption no agreement of this kind could 
be entred into between the parſon and pariſhioners, and that it is 
in the mouth of the parſon to ſay no ſuch agreement could be made; 
and I aliow, if there was a violent preſumption. of this kind, it would 
have weight. | 


But I think no ſuch preſumption is created here, for the lands 
might be preſumed to be in the hands of one perſon at the time 
when the agreement was made, and if they were in the hands of 
ſeveral owners, they might all probably pay titbe bay, and therefore 
might agree, that they would pay ſo much for the tithe of bay whe. 
ther they ſhould have tithe hay or not, for as they pay it at all ad- 
ventures, they have the benefit of the modus when they have hay, 
and they may therefore have hay if they pleaſe; and ſo are the 
caſes, 1 Ventr. 3, &c. © 


2 of, The ſecond objection was, that the modus ought to be certain in 
modus ought point of quantity, and in point of remedy: And in general the rule 
to be equally of law is, that a modus ought to be equally certain, as the tithes in 
Oo Ws lieu of which it comes; and is fo laid down in a caſe in the court 


lieu of which Of King's Bench of Startupp verſus Dedderidge, Salk. 657. that a 
it comes; the modus ought to be as certain as the duty which is deſtroyed by it. 


meaning of _ 
which is, it n . | 3 
of be fo To ſay it muſt be equally certain, does not mean that it is to be 


taken to a weighed by grains and ſcruples. 
common rea- 


ſonable i 3 | | | im 
but not o be In a caſe in Hob. 39. there was a modus for a park of two ſhillings 


weighed by a year and a ſhoulder of every third deer killed in the park, which 
. is now diſparked. 
Conſider how uncertain this was, for the owner might kill none: 


and yet Lord Hobart was of opinion, after it was diſparked the modus 
remained of two ſhillings a year. 


I mention this to ſhew, that when books ſay that the modus muſt 
be as certain, they mean it muſt be ſo taken to a common reaſonable 
intent. Coty 


As to the ſums in the preſent caſe they are certain, but the main 
objection is as to the remedy ; for it is ſaid that the perſon, whether 
he ſues in the eccleſiaſtical court, or brings his bill in equity, he 


muſt make all the occupiers parties, becauſe they are jointly liable, 
and not ſeverally. - | 


This deſerves to be conſidered. 


The laying of this modus, does import that all the occupiers are 
liable, and it muſt be underſtood of all the occupiers of the ſeveral 
vills and hamlets mentioned in the defendants anſwer. : 

i It 


in the Time of Lord Chancellor HARDwWICkE. 


It has been truly faid that all theſe lands might originally belong 
to one perſon, and that branching it out afterwards to different oc- 
cupiers /hall not alter the modus. 


See the caſe of Sheldon againſt Montague, in Hob. 118. and Cooper 
againſt Andrews, in Hob, 39. as to the laying it in occupiers. 


If this doctrine was to be allowed, that if a parſon is under a ne- 
ceſſity of making all the occupiers parties, it will deſtroy a modus, it 
would be of very extenſive conſequence, and overturn great number 
of moduſſes in the kingdom. - 


The majus, or minus, the greater or leſſer quantity of land does 
not alter the caſe. | 858 : 


So in the caſe of Stopp verſus Peacock, 3 Lev. 386. the modus was 
for all the tenants and occupiers, and the court of Common Pleas 
in conſideration of the caſes aforementioned in Lord Hobart's Reports 
granted a prohibition. ' 255 


Imention this to ſhew, that theſe moduſſes have been allowed not- 
withſtanding the preſcription has been laid in the occuprers, and not- 
withſtanding it has been uncertain. | 


I admit that every part of the land is liable to the modus, ſo that 
no occupier can be diſcharged till the whole modus is paid, the ec- 
cleſiaſtical court would then be juſtified in determining that every 
occupier is liable in toto, and in ſolido. 


247 


None of the occupiers can be diſcharged unleſs the wwhole modus is Though a 


paid; and it is a very reaſonable ground for the court to go upon, 


modus be laid 
in all the oc- 


that every occupier is liable for the whole, and for each other, and cupiers, yer 
therefore ſuing a part of the occupiers is ſufficient. If it reſted only c is liable 


for the whole, 


upon the caſe of the biſhop of Hereford verſus the Duke of Bridge- ſo chat ſuing a 
water, in the court of Exchequer, I ſhould not determine againſt part of the 
this modus, without directing an iſſue to try it: for the caſes of tithes Sees 15 


are more frequently in that court, as they have the proper juriſ- 
diction, 


It came twice before the Exchequer ; firſt, upon demurrer before 
Lord Chief Baron Pengelly, &c. and upon the hearing before 
Lord Chief Baron Reynolds, &c. and the court did not ſay that the 
modus was bad, but ſtrongly inclined it was good, and were of 


opinion that it ought to be tried; for, ſaid Lord Chief Baron Rey- 


molds, if it was good in point of fact, he did not fee why it might 
not be ſo in law. | | 


There never was any appeal from this decree though the tithes 
were of great value, 
3 | It 


ſufficient. 


— —2 
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It is admitted by the anſwer to the croſs bill, that the tithes hers 


have not been paid in the memory of man, and therefore it is too 
much for the court to over-rule the moduſſes. 


For all the objections are equally proper to be inſiſted on at the 
trial, and to be laid before a jury, as to be inſiſted on here. 


It is not ne- It is not neceſſary that the deſcription of the lands, which are ex- 
ceſſary lands 


. cepted out of the modus, ſhould have the ſame deſcription as when 


of a modus the modus was firſt ſettled ; for if they agree in point of fact, it will 


ſhould have be ſufficient. 
the ſame de- 


ſcription as when the modus was firſt ſettled, for if they agree in point of fact, ſufficient. 


I am of opinion to follow the ſame method and rule as the court 
of Exchequer, and to direct a trial. 


Which was directed accordingly. 


Caſe 84. Green ſide and others verſus Benſon and others, June 28, 
1745 


The plaintiffs TE plaintiffs were two ſureties with the defendant Mrs. Hud- 
2 ſon in an adminiſtration bond given to the commiſſary of York, 


Mrs. Hud: according to the ſtatute of diſtributions, for her bringing in a true 
in an admini- 


pu My nr and perfect inventory of the inteſtate's effects, the defendant Mrs. 


to the com. Hudſon did afterwards exhibit an inventory in the ſpiritual court of 


miſſary of York. 
York, who 


exhibited an inventory there of the inteſtate's effects; the defendant Benſon being a creditor by bond of the 
inteſtate in the penalty of 600 J. brought his action againſt the adminiſtratrix, who pleaded ſhe had no aſſets 
ultra 54.1. Benſon not ſatisfied with the inventory, procured the commiſſaty to aſſign to him the adminiſtra- 
tion bond, and brought three actions on it, one againſt her, and one againſt each of the ſureties, and aſſigned 
for breach of the bond, that Mrs. Hudſon had not exhibited a true inventory; no defence, and judgment by de- 
fault. The adminifiratrix and the ſureties are bound by the werdif, and no excuſe, it was without defence, for 
that ſpeaks a conſciouſneſs ſhe had none; and the court ordered the werdiet ſhould fland as a ſecurity for ſo much 


as the account to be taken on the inventory ſhould fall ſhort to ſatisfy Mr. Benſon's principal and intereſt on 
bis bond. 


The defendant Benſon being a creditor of the inteſtate ' by bond 
in the penalty of 600 /. brought an action againſt the defendant Mrs. 


Hudſon upon that bond, and ſhe pleaded that ſhe had not aſſets ultra 
fifty- four pounds, which ſhe paid into court. 


The defendant Benſon not being ſatisfied with the inventory 
brought in by her, procured the commiſſary of Nr (by indemni- 
ſying him to aſſign the adminiſtration bond to him, and he put it 

in ſuit by bringing three ſeveral actions, one againſt her, and one 
againſt each of the ſureties; and aſſigned for breach of the bond, 
that ſhe had not exhibited a true and perfect inventory. 


Theſe 
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Theſe cauſes came on to be tried, and no defence was made by 


the two ſureties, and there was judgment for the plaintiff by de- 
fault. 5 | 


The bill is brought againſt the defendant Benſon, inſiſting that he 


as a creditor had no right to put the bond in ſuit againſt the ſure- 
ties, according to the ſtatute, and prayed junction to ſtay the 
proceedings at law, 


| Mr. Solicitor General, for the plaintiffs in equity, cited the caſe of 
the Archbiſhop of Canterbury verſus Wills, Salk, 315. 


The queſtion (he ſaid was,) whether the bond taken by the or- 
dinary under the ſtatute of 22 & 23 Ch. 2. relating to inteſtates 


eſtates, is to be confined only to the exhibiting an inventory for the 


benefit-of the next of kin, or whether it extends to creditors. 


The 31 Ed. 3. fat. 1. c. 11. the 21 Hen. 8. c. 5. and Ch. 2. do 


not extend to refiduary legatees, but is expreſſly tied down te an 
inteſlacy, ſo even that caſe is out of that ſtatute, 


As there have been caſes determined already upon this point, it 
would be directly encountring them to ſay, a bond within this 
ſtatute may be aſſigned to a creditor, and that he may aſſign a 
breach. N 5 


The bond was taken in che penalty of fix hundred pounds by 


the creditor of the inteſtate, when the inteſtate was declining in his 
circumſtances, and before any account was ſettled, ſo that it was 


not certain how much was due, and this court will not allow him 


to recover fix hundred pounds at law, unleſs he can make out ſo 
much was due to him, Ot 


The adminiſtratrix has exhibited an inventory, but there is ſome 
trifling miftake in it, and ſhe. has in effect adminiſtered entirely: 
for ſhe applied the aſſets in paying the rent her huſband owed the 
landlord, which is at leaſt of as high a nature as a bond, and ex- 
pended no more than five pounds in the funeral, which is only three 
pounds more than the law allows where the deceaſed dies inſolvent. 


Mer. Clerk of the fame fide. 


The act of parliament did not intend to give the ordinary juriſ- 


diction either in reſpe& of funds, or perſons, larger than what he 


had before. 


The fund, over which he exerciſed a jutiſdiction, was that which 


could not be appropriated to the debts. 
Vor. III. 38 The 
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ſo that the defendant Benſon has no pretence to come upon this fund. 


dred pounds on the 26th of March 1741. he left a widow the 


miniſter. 


to pay the debts. 
valued at two hundred and eighty pounds and upwards. 


been in poſſeſſion: She gave the common ſecurity, and the plain- 
tiffs were her ſureties. . : 


CASE 8 Argued and Determined 


The account was not to be litigated by any body, but was to be 
implicitly relied on by the ordinary. | 


Before the act of parliament he was to deliver in an inventory when 
called for; but by the act of parliament he is to account by a par- 
_ ticular time. 


The third clauſe directs to whom the ordinary ſhall compel a 
diſtribution, the widow and children, and not amongſt creditors, 


A creditor is not within the view and intention of this act of par- 
liament, and his proper and ordinary remedy was at law, and not 
in an eccleſiaſtical juriſdiction, 


He cited the caſe of Brown verſus the Archbiſhop of Canterbury, 
I Lutw. 882, b. 


Mr. Owen of the fame fide. 


Upon the creditors application to the eccleſiaſtical court, they 
ean only compel the adminiſtrator to exhibit an inventory, and 
when once exhibited, the ecclefiaſtical court can do no more for 
creditors, but they muſt take their remedy at law. 


But in the caſe of the next of kin, after the inventory is brought 
in, they can proceed in that court, and compel the adminiſtrator 
to diſtribute according to the ſtatute. 

Mr. Attorney General council for the defendant Benſon. 


Mr. Benſon is a creditor of the late Mr. Hudſon for three hundred 
-pounds, who gave him a bond to ſecure it in the penalty of fix hun- 


defendant Mrs. Hudſon, who in point of law was entitled to ad- 


There was an application by the defendant to let him take out 
adminiſtration; Mrs. Hudſon retuſed, which it is probable ſhe would 
not have done, but upon an apprehenſion there were aſſets ſufficient 


He ſent appraiſers to appraiſe the inteſtate's goods, which they 


This appraiſement was taken ſome time after the widow had 


The 


* 
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The adminiſtratrix pleaded to the defendant's action ſhe had aſſets 
only amounting to 55 l. ultra what ſhe had already paid. 


The jury find two hundred and twenty-fix pounds beyond the 
fifty-five pounds, and io he became entitled to both ſums. 


Doctor Ward the ordinary aſſigns the bond to the creditor, who 
brings an action againſt the ſureties, and who joined iſſue, but made 
no defence, and ſo there was judgment for the plaintiff, 


The relief praved by the bill is, that the defendant Hudſon may 
indemnify the plaintiffs for being ſureties in the bond, and for an 
injunction againſt Mr. Benſon till an account is taken between them 
and Mrs. Hudſon, and till ſhe ſhall have ſatisfied Mr. Benſon as far 
as the aſſets will go. 


He inſiſted that the point made by the other ſide, cannot ariſe out 
of this prayer of the bill. 


Lord Chancellor inclined to think the general relief was incon- 


ſiſtent with the particular relief, but directed Mr. Attorney General 
to go on. | | 


Mr. Attorney General: This is a queſtion of great conſequence, and 
if determined for the plaintiffs, would take away one great ſecurity 
the ſtatute intended for creditors, 


' + The firſt queſtion is a mere queſtion at law, what is the con- 
ſtruction of the ſtatute in regard to this bond. 


They muſt ſhew ſome equitable principles diſtin from the prin- 
ciples of law, for the ſtatute has given a legal remedy, and leaves 
equitable remedies upon the foundation of equitable principles. 


He obſerved firſt upon the words of the ſtatute, which are very 


clear, and ſaid there ought to be an extreme plain intent to over- 
turn the words. 5 


The condition of the bond is, that the admimſtrator do make or 
Cauſe to be made a true and perfect inventory of all and fingular the 
goods, chattels, and credits of the ſaid deceaſed, which have or ſhall 
come to the hands of the adminiſtrator. 


If the ſtatute had intended that a creditor ſhould not have the 
benefit of the inventory, why did not the ftatute ſay it ? 


When words are ſo explicit and plain, they muſt make the in- 
tention of the ſtatute as clear as the ſun, before a court of equity 
would interfere. 


The 
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The ordinary at common law might have diſpoſed of the whole 
to charitable uſes, and could not be compelled to grant admini- 
ſtration, or was even ſo much as obliged to pay debts ; therefore the 
ſtatute of Ed. 3. and Hen. 8. gave him a power to grant admini- 
ſtration, and bound him to pay debts, and for that reaſon it became 


extremely material for him to ſee the perſon who was to adminiſter 
pay the debts. 


The ordinary therefore -obliged the adminiſtrator to bring in an 
inventory, and to ſee that it was diſtributed in payment of debts; 
and this was the occaſion of a number of caſes: in prohibition to 


prevent the ordinary from applying inteſtate's effects otherwiſe than 
in the payment of debts. 


This gave riſe to the ſtatute of 22 Ch, 2. relating to inteſtate's 


eſtates, in order to ſettle the diſpute between the eccleſiaſtical and 
common law courts. 


, 


Who are the perſons that are firſt and principally intereſted in the 
eſtate at law? certainly the creditors |! 


The law ſays the adminiſtrator ſhall bring in a true and juſt ac- 
count. | 
Is not this a reaſonable uſe for the legiſlature's compelling admi- 
niſtrator to bring in a true inventory? | 


He infiſted it was more reaſonable to do it for a creditor than for 
the next of kin. 


To ſhew this has been always the practice, what Mr. Owen men- 
tions is ſtrong for the creditor, if the meaning of the act is, that a 
creditor ſhall not make uſe of any inventory, or be entitled to any be- 
nefit from it, they might as well in the firſt inſtance apply to a court 


of law for a prohibition, to prevent the creditors compelling the ad- 
miniſtrator even to bring in an inventory. 


To ſay a creditor is to have a benefit from the condition of the 
bond, and not from the ſecurity the penalty, is an abſurdity. 


The inventory is merely an account of the eſtate of the inteſtate, 
but an account before the ordinary is an account of money expended 
by the adminiſtrator, and how he has done it. 


Loxp CHANCELLOR. 


The commiſ- There is no doubt but the archbiſhop's commiſſary the obligee may 
ſary who is aſſign a breach in not delivering a true and perfect inventory, and 


the obligee of 


the bond may aſſign a breach in not delivering a perfect inventory, and even without citation, and there muſt 
have been judgment for the ordinary. 
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even without citation, and nothing elſe appears at law, and there 
muſt have been a judgment for the ordinary, becauſe no doubt there 
was a breach in not exhibiting ſuch an inventory, 


What the council for the plaintiffs and for Mrs. Hudſon aim at 
would have been right, ſuppoſing the ordinary Do&or Ward had 
aſſigned for breach the non-payment of the creditors debts. 


The eccleſiaſtical court underſtand no more by an account than 
ſome account in nature of an inventory, and depends only upon the 
particular wording of inventories by adminiſtrators, 


The caſe principally relied on is the Archbiſhop of Canterbury ver- 
ſus Wills. | 


The ordinary, after an adminiſtrator has exhibited an inventory, The ordinary 
cannot compel the adminiſtrator to account, but it muſt be ad in- — 
flantiam partis, and therefore the inventory and account ate as to 1 


niſtrator 
the ordinary the ſame thing. Vide Wheeler verſus Wheatly, Decem- — bet 
ber 7, 1723. before Lord Macclesfield. —.— ad 
| partis. 


What the defendant Mr. Benſon aſks is, that this bond, upon 
which the penalty is recovered, may ſtand only as a ſecurity for 
what is juſtly due to the creditor, | 


The adminiſtratrix to be ſure cannot now diſpute the verdict, 
which finds ſhe did not adminiſter the whole aſſets, and ſhe is 
bound by a verdict which has unravelled a matter, and it is no ex- 
cuſe to ſay that the verdi&t was without defence of the adminiſtra- 
trix, for that is rather a conſciouſneſs that ſhe had no defence. 


Therefore the court will not think it proper to have the whole 


account taken over again, or to alter what has been found by the 
verdict, | 


The caſe of the ſureties is not at all better, for, as the verdict was 
obtained againſt the adminiſtratrix, who was the proper perſon to 
try it, it would be hard to have this tried over again, in as many 
actions as the plaintiffs pleaſe. 


His Lordſhip ordered an account to be taken only of what was 
exhibited upon the inventory, and the verdict to ſtand as a ſecurity 
for ſo much as that ſhould fall ſhort to ſatisfy the defendant's prin- 
Cipal and intereſt on his bond. 


Vor, III. © 2>F Guidet 
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Caſe 85. Guidot verſus Guidot, between the ſeals, after Trinity 


| term 1745. 
By articles HE bill was brought that the defendant Mr. Guidot may ac- 
3 count for four thouſand pounds and intereſt from Auguſt 


of 4. G. with 1735+ and that the defendant Mr. Child may account for eighteen 


the plaintiff, hundred pounds and intereſt, 

reciting her 

portion to be 2800 J. and that the defendant as an advancement of his brother, We. had agreed to pay 40001. 
it was agreed to be laid out in the purchaſe of lands, or in ſome church, college, or other renewable leaſe, 
to be ſettled to the ſame uſes as the freehold and leaſehold eſtates, which 4. G. was ſeiſed and poſſeſſed of, are 
appointed to be ſettled ; the laſt limitation to A. G. and his heirs. . 

The 2800 / and 4009 J. have never been laid out in land, but remained in money to 4. G.'s death; he 
by will deviſed all his freehold, leaſehold and copy hold lands, lying in //ington, and in Elsfield in Hampſhire, 
or elſewhere, to the plaintiff for life, and after her death to the defendant and his heirs; - and his perſonal 
eltate, after paying his debts and legacies, he gave to the plaintiff, and made her and the defendant executors. 

The 2800 J. and 4000 1. muſt be laid out in the purchaſe of lands of inheritance, or in church or leaſibold, 


for the court was of opinion, if there had been only a general deviſe of his lands, this money æuould certain 
have paſſed. 


By articles made previous to the marriage of Anthony Guidot (the 
defendant's brother) with the plaintiff, reciting © her portion to be 
* two thouſand eight hundred pounds, and that the defendant, as an 
* advancement of his brother, and for a better proviſion for the 
plaintiff and the iſſue of the marriage, had agreed to pay four 
thouſand pounds, it was thereby declared and agreed, that the 
2500 l. and the 4000/7, ſhould be laid out in the purchaſe of 
lands in Great Britain, or in ſome church, college or other re- 
* newable leaſe, to be ſettled to the ſame uſes and truſts as the 
* freehold and Jeafehold eſtates (which Anthony was ſeiſed and 
<* poſlefſed of) are appointed to be ſettled, the laſt limitation to 
Anthony and his heirs, and until a purchaſe could be had, in truſt 
tor the truſtees to put out the ſaid money upon mortgages, or on 


government -or other ſecurities, and to apply the produce as if 
lands had been purchaſed.” 


cc 
cc 
cc 


cc 


cc 
cc 
cc 


The 2800 J. and the 4000 J. have not been inveſted in the pur- 
chaſe of any freehold or leaſehold lands, but the ſame remained in 


money to the death of Anthony Gutdor. 


Anthony Guidet by his will © deviſed all his freehold, leaſehold 
* and copyhold lands lying in T/rngton, and in Elsfield in Hamp- 
ire, or elſewhere, to the plaintiff during her life, and after her 
* death to the defendant Guidot and his heirs ; and as to his per- 
e ſonal eſtate of what nature and kind ſoever, he gave the fame to 
the plaintiff, paying his debts and legacies, and made her and the 
defendant Guidot his executors.” 


cc 
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The plaintiff infiſted that the 2800 J. and 4000 J. ought to be 
taken to be part of the teſtator's perſonal eſtate, and that ſhe is en- 
titled thereto as part of the re/iduum of ſuch perſonal eſtate bequeath- 
ed to her by the teſtator's will, and that the defendant Guidot had 
no power to make any purchaſe with theſe two ſums, it not being 
the intent of the articles. 


The defendant Guidot ſubmitted to the court, whether the 2800]. 
and 4000 /, being a marriage portion articled to be laid out on land, 
is not in this court conſidered as land, and conſequently does not be- 
long to the pos nor is included in the bequeſt of perſonal 
eſtate ; and likewiſe leaves it to the judgment of the court, whether 
theſe ſums ought not to be laid out in the purchaſe of lands, and 
ſettled to the uſes of the marriage articles and will, 


The council for the plaintiff cited Soreſby verſus Hollings, Auguſt 
6, 1740. and 1 P. Ms. 172. and Mallabar verſus Mallabar, Caſes 
in Ch. in the time of Lord Talbot 78. and 1 Rolls 725. and Curling 
verſus May, M. term 8 Geo. 2. before Lord Talbot; the laſt caſe 
with an intent to ſhew, that when it is doubtful, whether it ought to 
be conſidered as money or land, this court will not interfere ;- and 


they ſtated it thus : 


« A. gives five hundred pounds to B. in truſt that B. ſhould lay out & gives . 
* the ſame upon a purchaſe of lands, or put the ſame out on good 10 * mo 
ſecurities for the ſeparate uſe of his daughter H. (the plaintiff's the purchaſe 


then wife) her heirs, executors and adminiſtrators, and died „ or om 
% 1729. In 1731. H. the daughter died without iſſue before the Fend f une 


A ties, for the 
money was veſted in a purchaſe ; the huſband as adminiſtrator ſeparate uſe of 


brought a bill for the money againſt the heir of H. and the money n —_—_— 
© was decreed to the adminiſtrator, for the wife, not having ſigni- cutors and ad- 


« fied any intention of a preference, the court would take it as it is miniſtrators; 
found; if the wife had ſignified any intention, it ſhould have 8 N 
* been obſerved, but it is not reaſonable now to give either her fore the mo- 
* heir or adminiſtrator, or the truſtee, liberty to eleft ; for Lord ney was velt- 
« Talbet ſaid, it was originally perſonal eſtate, and yet remained ſo, cage, „Par: 


7; | ſe; on a 
* and nothing could be colledted from the will, as to what was the bill brought 


* teſtator's principal intention. for the money 
againſt the 
: | . heir of the 
Mr. Attorney General cited for the defendant the caſe of Linguen _ by the 
| | * ulband, it 
verſus Souray, Prec. in Ch. 400. and 1 P. Ins. 172. ES, 


to him, as it 
was originally 
perſonal e- 


| ++ ſtate, and the 
The queſtion is, whether theſe two ſams are to be conſidered as teſtator's prin- 


money or land; I ſee but very little doubt in this caſe (and ſtopped ©P* intention 


LoRD CHANCELLOR. 


; with regard to 
Mr, Attorney General from going on for the defendant), hs bs 
. collected from 
The the will. 
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The articles ſay, it ſhall be laid out in the purchaſe of lands of 
Mheritance, or in church, and leaſehold. 


256 


Then the court muſt take it to be the one or the other ; and dy. 
ring the life of the huſband and the wife, if laid out, it muſt have 


been in one or the other, 


No ſort of election was made by the huſband; then at the time of 
the will, and his death, it ſtood in equity as it did in the articles, 
either to be laid out in freehold or leaſehold ; and therefore this 
court will call it one or the other, according to the rule in equity, 
that what is agreed to be done, muſt be conſidered as done. 


If it had not been for the locality, eſtates in Middleſex and Hamp. 
ſhire, no doubt could have ariſen ; but then follows, or elſewhere, 
which is the moſt comprehenſive word he could have uſed, 


It is ſaid the lands do not lie any where, for they are not yet 
purchaſed. FCC 


Such a deviſe When people make ſuch deſcriptions as the teſtator had done 

us the teſtator here, they intend to paſs every thing they have in the world; now 
as made here . | . 

will paſs every the money is ſomewhere, and that by the tranſmutation of this court 


thing be has, is changed into land. 
and money by 


b dun Money is in England, like bona motabilia in the eccleſiaſtical 


court s Court, which muſt be either in the dioceſe of the biſhop where the 
und per ſon dies, or in the dioceſe of the metropolitan, if he was poſ- 
ſeſſed of money in different places; ſo here it is either in money, 
or a mortgage, and therefore the word e/ſewbere certainly takes it in, 


Then I muſt conſider it as laid out in one or the other: Linguen 
verſus Souray is a Caſe in point, for there was as much an objection 


upon the locality as in the preſent. * 


I declare that the 2800 J. and 4000/7. under the articles ought 
to be laid out in the purchaſe of lands of inheritance, or in church 
and leaſehold ; for if there had been only 4 general deviſe of his 
lands, this money would certainly have paſſed. 


ä 


* By marriage articles 700 J. being the wife's portion, together with 700 /. to be added to it 
by the huſband, was agreed to be laid out io the purchaſe of lands, to be ſettled in ſtrict ſet- 
tlement, with remainder in the uſual form to the heirs of the huſhand ; before any purchaſe 
made, the huſband dies without iſſue, having firſt deviſed his perſonal eſtate, which was of 
greater value than the 1400 /. but without taking notice of it, to his wife, and his real eſtate 
to his two nephews, one of whom was his heir at law: this money ſhall in a court of equity 
be looked upon as land, and the deviſe to the wife, which was of greater value, as a ſatiſ- 


faction thereof. Prec. in Ch. 400. 
I Caſtlkam 
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Caſtledon verſus Turner, July 27, 1745. Caſe 86. 


IJILLIAM Wetherby by his will ſays, I bequeath my lands to . bequeaths 
my wife Alicia during her life, and after her deceaſe I give = _ on 
the lands to Margaret Dinton, niece to my ſaid wife; Item, I give life, henry 1 
the uſe of five hundred pounds ſtock for and during ber natural life, her deceaſe 
but after her deceaſe, I give the five hundred pounds among the 2 . O, 


brothers and fiſters of my ſaid wife. — — 


ſays, item, I 

2 . 2 a * + . : A : 
Mr. Solicitor General for the plaintiff the niece, who claimed five 7 * 
hundred pounds, ſaid, that parol evidence cannot be admitted here for her natural 
to explain the teſtator's intention, according to Lord Cheyney's caſe _ but after 


a er deceaſe, [ 
ng Co. 68, give the 5000. 


among my 


The words in this will are equally applicable to one perſon as — 4 | 
another, and not ſufficiently certain that it belongs to the wife or - nor 


niece. wife, and not 
the niece, is 


| - | . «x intitled to the 
It has been determined where there are introductory clauſes with 5% flock 


the word item, they are conſidered as abſolute clauſes. Fer life. 


Niece to the wife, is only deſcriptive of the perſon, and therefore 
in grammatical conſtruction the wife is not the laſt antecedent ; and 
as it can be conjectural only that he meant the wife, the court can- 
not determine wills upon conjecture only, but muſt be void for the 
uncertainty. 


In Cheyney's caſe, a deviſe to the ſon of a perſon, and he had 
two ſons, held to be void for the uncertainty. 


Mr. Attorney General council for the wife, argued, that from 
the beginning to the end of the will, there is not one word bu 
what is applicable to niece, or wife, 


Her is a relative word, .and muſt refer to ſome perſon who was 
mentioned before. | 


It has been ſaid it cannot mean the wife, becauſe ſhe is not the 
laſt antecedent ; and I am ſure as to the niece it may be as well to a 
ſtranger. 


But I apprehend her throughont is applicable to the wife ; he cited 
the caſe of Tomkins verſus Tomkins, lately before Lord Hardwicke ; 
there was a deviſe of 501. apiece to three children of A. and A. had 
four, and his Lordſhip decreed 50 J. to each of the four children of 
A. notwithſtanding, 


Vor lII. 3 U Mr. 
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Mr, Weldon of the ſame ſide cited Hodgeſon verſus Hodgeſon, 2 Very. 
593+ 


Lord CHANCELLOR, 


If there is an abſolute want, or omiſſion of a deviſee in a will, 
there no parol proof can be admitted. 


Mr. Solicitor General's reply. 


Mr. Attorney ſays, that the court muſt determine whether it is 
one or the other by a probable conjecture. 


I differ with him as to the rule of evidence; and upon ſtandard 
rules laid down in Cheyney' s caſe, he ſhall have it whom the teſtator 
intended ſhould have it, and not being certain whom he intended, 
it was held to be void. 


There has been no authority cited to impeach this rule. 
The caſe of Tomkins verſus Tomkins is not parallel. 


For it did not fix which of the three children ſhould take, but 
that the word three, was ſurpluſage; and the court determined the 
teſtator miſtook the number, and that the bequeſt was fifty pounds 
apiece to the children. 


That Jem is introductory of a new clauſe, and divides, ſo far 
from connecting it with the precedent. 


Suppoſe it had been for natural life only, who could it be con- 
ſtrued to mean then? The addition of her only ſhews he meant a 
woman inſtead of a man. 


LoRD CHANCELLOR. 


Where there I am of opinion this is fuch an omiſſion as is not proper to be 
ws no deviſee ſupplied by parol evidence; for notwithſtanding, where a perſon 
named, this is 


an abſolute has two ſons of the name of Jobn, it may be ſupplied, yet not 


omiſſion, and where there is an abſolute omiſſion. 
cannot be ſup- 


n Then it muſt be determined by the conſtruction of the will, and 


there is no rule of law that prevents it from being ſhewn by the con- 
ſtruction of the will itſelf. 


Firſt, Cooler | it upon the clauſe, Item, I give the uſe of 500 J. 
ſtock for and during her natural life, &c, 


It 
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It has been rightly admitted on the part of the plaintiff, that the 
words for her natural life do import he meant ſome woman or other. 


Then conſider the word her, it muſt be a word of reference, and 
but two perſons are named in the will; if right in my firſt reaſoning, 
it muſt mean either wife or niece ; to be ſure her does not name 
the perſon, then ſhall it refer to the wife or niece ? 


Though the teſtator has ſaid no more than ber, J am clearly of 
opinion tor the wife ; for the wite is the laſt mentioned and the laſt 
antecedent, | 


The intention of the teſtator is plain, he had no relations of his 
own for whom he had any regard, and therefore conſidered her re- 
lations as his own. 


Would it be natural to make him prefer the wife's niece before 
the wife herſelf? 


It is true the words fo her uſe are left out in the beginning of the It is not pe- 
firſt clauſe; but I am not ſatisfied the word Item mult be conſtrued cellgry ths 


word ite in 


as independent of the preceding clauſe. a will Fools 


Put it into Latin do uxori mee the lands and houſes, and then af- A 3" 


terwards dv & lego the five hundred pounds ſtock, the latter words preceding 
would have been clearly in that language carried back to the former Clauſe. 
words my wife. 

The manner of the diſpoſition under this will muſt be taken no- 1 
tice of; who is the teſtator principally taking care of for her life? teſtator was 


why, the wife. principally 
taking care 


| of, and there- 
He muſt naturally mean her for whom he had before been ſecu- fore ho Hin: 


a i tutally meant 
ring the lands for life. by the word 


| | her. 
The word her in every part of the will beſides means the wife, 


conſidered her as the woman that he was taking the moſt care of, 
and had her in his view, æ r e£ox12. 


Therefore, I am of opinion the wife is entitled, and decreed ac- 


Lucas 
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Caſe 87. Lucas verſus Evans, Auguſt 6, 1745. 


4, give bly A By his will gives-to the defendant his wife the whole fo rplus, 
{arplus of dis but if ſhe ſhould marry again, then that ſhe ſhould quit and 
peronaleſtate, deliver up half of the ſurplus of his perſonal eſtate to the plaintiff, 
but if ſhe mar- the teſtator's brother and his heirs, and that he ſhall call her to an 


ries again, 
then * is to account for the ſame. 
deliver up half 
to his brother, 
and his heirs: 


The bill was brought in the preſent caſe for an account of the 


A dill brought Moiety, and for a diſcovery whether the defendant was married again, 


1 The defendant demurred to the diſcovery, as not being obliged to 


is married; diſcover what would ſubject her to a forfeiture. 
ſhe demurred 


he diſco- ieee ; 5 
— — ee The defendant's council cited Monins verſus Monins, 2 Ch. Rep. 36. 


would ſubject and Chancy verſus Tabourdin, before Lord Hardwicke. (2 Tr. Atk. 392.) 
her to a for- 

feiture. T7 his 

* condi= LORD CHANCELLOR. 

tional limita- 

tion over of an The caſe of Chancy verſus Tabourdin was expreſſly a forfeiture of 
> ne; 7 the whole portion, and there the teſtator was a father, who is bound 


performed the by nature to provide for a child. 
condition ; and 
the demurrer 


was over-ru- But, conſider this caſe, where the teſtator gives a wife the 

4. whole ſurplus of his perſonal eſtate, if ſhe does not marry again, 

but if ſhe does, he limits over one moiety to his own brother, and 
directs that ſhe ſhall account for it to him. 


Then conſider the proviſion that he was making fer every 
branch of his family; it is within the rules and diſtinctions in for- 
mer caſes; where it is a conditional limitation over of an eſtate, 
there the perſon muſt ſhew that they have performed the con- 


dition, and cannot demur to a bill for a diſcovery of it; the de- 
murrer was cwer-ruled. 


Caſe 88. Pearly verſus Smith, October 22, 1745. among the cauſe 


petitions. 
A. had an in- A Purchaſer from an huſband of an intereſt in new South Sea an- 
WRT nuities during his life, remainder to other perſons, - (which 


3 during had been originally ſecured upon a mortgage, but by order of this 


his life, and Court had been transferred to government ſecurities), inſiſted, that 
dies before 


the Chiles notwithſtanding the huſband died before the Clri/tmas half year be- 
half year be Came due, yet that he was intitled to be paid proportionably, at the 


comes due ; 
ebe purchaſer of A.'s intereſt i: his | fe time in theſe annuities, is nat intitled to the Cbriſlmas dividend. 
2.2. Xr. 672. I rate 
* ; u — e 3 . eo IF ee eee, I Fo 4 a Lego. 
| ene ..... .= 2 , 2 2 4 e. ”) . gy 2 2 . | 
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rate of four per cent. for the time the huſband lived, from Mid- 
ſummer to the day of his death. 


LoRD CHANCELLOR, 


If it had continued a mortgage, the purchaſer would have been Had it cor. t 
intitled to the demand he now makes, becauſe there intereſt accrues ned a mort. 


every day for forbearance of the principal ; though notwithſtanding it — rag | 


is uſual in mortgages to make it payable half-yearly. would have 
| be been intitled 
to his demand, for there intereſt accrues every day for forbearance of the principal. 


But South Sea annuities are by act of parliament conſidered merely South Sta an- 


222 N 4 3 nuities are by 
as annuities, and therefore the purchaſer here is no more intitled to et 


receive the half- year's dividend which did not become due till after mentconfider- | 


the huſband's death; than he would in the caſe of a common annuity ed merely as 


payable half-yearly, where the annuitant (in whoſe place he ſtands) — — 


dies before the half-year is completed. | caſe of a com- 


. mon one, pay - 
able half-yearly, where the annuitant dies before the half. year is compleated . 


Toomes verſus Conſet, October 25, 1745, Caſe 89. 
. | H E end of the plaintiff's bill was, to be let into poſſeſſion A leaſe of 60 


of the premiſſes in queſtion; a leaſe of a term which had been 4a egg 
granted for 60 years, as a collateral ſecurity being expired; and that granted as a 


he may have a reconveyance of the ſaid premiſſes, and that the re- collateral ſe- 
cognizance the ſecurity for the 3 500 J. the money borrowed, may ce 


: cognizance, 
be vacated, or ſatisfaction thereof acknowledged upon record. for 3500 J. 


being expired; 


the plaintiff, by his bill, prayed to be let into poſſeſſion, and that the ſecurity might be vacated, or ſatisfac- 
tion entered on record. The account directed to be taken of the rents which baue accrued ſince the expiration 
of the leaſe, and received by the defendant, and to be deducted out of the principal, intereſt, and cofts, and the 


plaintiff decreed to be intitled to a conveyance of the inheritance of the eflate in queſtion, and poſſeſſion on pay- 
ment of what ſhall be found due. | | 


Lo RD CHANCELLOR. 


This court will not ſuffer, in a deed of mortgage, any agreement 
in it to prevail, that the eſtate become an abſolute purchaſe in the 
mortgagee upon any event whatſoever; and the reaſon is, becauſe 
it puts the borrower too much in the power of the lender, who 
being diſtreſſed at the time, is too inclinable to ſubmit to any terms 


propoſed on the part of the lender. 


This, it is inſiſted, is become irredeemable by the length of 
time, and other conſiderations. 


The court makes a diſtinction in the caſe of @ collateral ſecurity, 
to indemnify a perſon in the purchaſe of a term. 
Vor. III. 3 X Theſe 
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Theſe collateral ſecurities lic ont a preat length of time, and there 


is not the ſame inconvenience as where a perſon has been for a lon 
time in poſſeſſion of the mortgaged premiſſes, and a difficulty 
ariſes in taking the account; here there is no difficulty, for the ac- 


count to be taken is only fince 1739, after the term of ſixty years 


Caſe go. 


Bill for a ſa- 
tisfation for 
waſte in cut- 
ting down 


was expired, and alfo another term of twenty-one years, and as the 
poſſeſſion of the premiſſes could not be come at till the effluction 
of theſe terms; they might conclude that the collateral ſecurity 
extended to the term of 5 years, till 2 had conſulted with 
council. 


No bill has been _— to "__ them to redeem, or fore. 
cloſe. 


Lord Hardwicke declared, that the plaintiff was intitled to a con- 
veyance of the inheritance of the eſtate in queſtion, and to the 
poſſeſſion thereof, upon payment of what ſhall be found due; and 
directed the Maſter to take an account of the rents of the premiſſes 
in queſtion, which have accrued fince the expiration of the leaſe 
of the 6th of November 1658, and been received by the defendant, 
and that what ſhall be coming on account of the rents, be de- 
ducted out of what ſhall be found due for principal, intereſt, and 
coſts, 


Tefus Callege verſus B loome, M ichaelmas * 2 


od raw er,, 2 SP FLEA 
H E bill Was brought <5 bare an account po ſatisfaction 


for waſte, in cutting down trees, againſt the defendant, an 
aſſignee of the leſſee of the college, after an aſſignment of re, 


trees, againſt and for the waſte done before aſſignment, 


an aſſignee of 


the leflee of the college, after the aſſignment, and for waſte done before the aſſignment after the eſtate of the 
tenant, that cut down the timber, is determined by aflignment ; a bill cannot be entertained marely for fatif- 
faction, without praying an injunction. 


LoRD CHANCELLOR, 


Upon the opening of the caſe, the bill ſeems improper, and an 
action of trover is the remedy. 


Where the bill is for an injunction, and waſte has been already 
committed, the court, to prevent a double ſuit, will decree an ac- 
count, and ſatisfaction for what is paſt, 


So, upon bills for diſcovery of aſſets, the court will decree an 


account, which the party is intitled to here, and is incident to the 


other relief, 
3 Let 
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Let precedents be ſearched, for if there are any, I will follow 
them, but if none, I will not make one; his Lordſhip adjourned 
it to the firſt day of cauſes after term; and upon that day, Mr. Hof- 
tins cited for the plaintiffs, 1 P. Wms. 406. Biſhop of Wincheſter 
verſus Knight, and 2 P. Wms. 240. Whitfield verſus Bewit. 


Lorp CHANCELLOR, 


The firſt queſtion is, whether bills ought to be entertained merely 
for ſatisfaction for timber cut down, after the eſtate of the tenant 
that cut it down is determined, by aſſignment, or otherwiſe, with- 
out praying an injunction. | | | 


I am of opinion they ought not. 
Waſte is @ fort, and the remedy lies at law. 


In an action of waſte, the place waſted is recovered ; in an ac- In waſte, the 


. place waſted is 
tion of trover, damages. — 


trover, dama- 
get. 
The ground of coming into this court is, to ſtay the waſte, and To fy the 


not by way of ſatisfaction for the damages, but by way of preven- waſte, n ge 


: . | ; b f la- 
tion of the wrong, which courts of law cannot do in thoſe inſtances, baden of 
where a prohibition of waſte will not ſtrictly lie. _— 


? | : | coming into. 
But in all theſe caſes, this court has gone further, merely upon this court. 


the maxim of preventing multiplicity of fuits, which is the reaſon 
that determines this court in many caſes. 


As in bills for account of aſſets, &c. that originally was only a Tue court 
bill for diſcovery, which cannot be had without an account, and now make a 


therefore the court will make a complete decree, and give the party complet de- 
his debt likewiſe, t cree in bill 


for an account 


of aſſets, by giving the party his debt likewiſe. 


So, in bills for ?2junF#:ons, the court will make a complete de- On bills to 


cree, and give the party a ſatisfaction, and not oblige him to bring wy _—_ 


an action at law, as well as a bill here. make a com- 
| plete decree, 
But nothing would tend to greater vexation, than to admit of ſuch * 


bills as the preſent, after the term is at an end; and I am glad to à fatisfacion, 
find there is no precedent. | 


It does not appear in the caſe cited out of 2 P. Vins. that no 


injunction was. prayed, I believe there was, and if fo, it is the 
common caſe. 


It 


* warms ꝓõö1„%ü„%„7U ERAS EW , - ——— — II 7 mo er — — Dy . 
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It is, beſides, different ſrom the preſent, becauſe the plaintif 
there was only intitled to a moiety of the mines, and of the timber, 
which was the principal matter, and therefore. an account was ne. 


ceſſary. 


{any inſtan- The other caſe was the caſe of a mine, which is a ſort of trade, 
ces where the 


court have And an account was therefore neceſſary and there are many caſes, 
decreed an where this court have made decrees in the caſes of mines, which 


account in the they could not have done in caſcs of timber. 
caſe of mines, 


which they 
wok not Therefore the preſent caſe is ; reduced to this, that it is a bill 
the wiſe of brought by the college, to have an account (after the determination 


timber, of the tenant's eſtate, he having aſſigned) of a little timber cut down, 
Fr M1 COPE” --2/5- without praying an 6.4 IN and I think it is ſuch a 1 as ms 
Fer? ., „ ou . not 1 entertal 


Eve 
S JIA LE e Bo ä is, as to 3 od I am of opinion, as the 
4c . 547 zd plaintiff is not barred of his remedy at law, he ought to pay 


. l, e coſts: Beſides, what the bill is brought for, is of ſo ſmall value, 
ee, e, as to be beneath the dignity of the court. 


— 


— — — 9 —˙*˙ A > Soo hy a 2 nb) K OT” r 


3 Another reaſon is, that this ſuit migbt have been brought in the 
Sr court of grand ſeſſions in Wales, which has been often held, and 
have been this is a ſtrong reaſon for diſcouraging bills here, therefore, let the 


brought in bill be diſmiſſed with coſts, but without prejudice to any remedy 
the grand 


ſefions of the plaintiff may have at law. 
Hales, it has 
often been the reaſon. for n bills here. 


1 


\ 
*s , 


3 Caſe 91. Loyd verſus Griffith, January 17, 1745. 
| Zu vers 1» | 
ee Mater R. Loyd, who died in 1738, bad conveyed his eſtate in 
e. eu, being of opi- Shropſhire to Mr. Hill, for ſecuring twenty-three · thouſand 
FX ani 


vos. that co. oh the ſame year, he charged his eſtate in Shropſhtre, and 
CA”; e —Venants in a 
Heer” e, conveyance his Eſtate in Angleſea, with two thouſand pounds more, and the 


I-AA by counſel eſtates to ſtand as a ſecurity for twenty-five thouſand pounds. 
1 2 2 . u, for a purcha- | 
[ PX ade 8 Hat ſer, were e «as ought to be ſtruck out ; and baving inſerted a covenant only againſt the ſeller's 
WG care” ec own acts, and reported, he approved of the draught as it now ſtands The court, on exceptions to the 
Hare 42 44% Hop report, 182 the Maſter to alter his draught, by inſerting proper covenants from W. againſt her own 


2 EL het 23th [ow 0 acts of 6. her deviſor, as to ſo much as ſhe will be benefited by the eſtate deviſed. 2 


af . 14 te ＋, 5 CA FLO 4. 5 
e 2, By two ſeveral ſettlements, 3 by Mr. Loyd, a conſiderable 
Exeofiin n. * 


2 , 0 - ume before his death, in conſideration of fourteen thouſand pounds, 
P33; SA, .. 


fer hs 0+ Fel, 5 4 _ A he conveyed his Shropſhire eſtate to Mrs. Heſter Webb, in fee. 
Ant ©; f 42 

ieee, BR * .. 
4. . . . _ 4 5 PE By deed poll, he releaſed her from the payment of fourteen 
* Fs i 22 885 pounds. | 


Afterwards 


in the Time of Lord Chancellor HARD WICE E. 


Afterwards, by his will, reciting the two ſettlements on Mrs. 
Heſter Webb, and the deed poll, he ratifies and confirms the ſaid 
ſettlements and releaſe to ber; and then deviſes to two truſtees, and 
their heirs, all his manors, lands, Sc. in the ifle of Azgleſea, and 
county of Carnarvon, to the intent that they, or the ſurvivor, &c. 
ſhall, with all convenient ſpeed, after his deceaſe, out of the rents 
of his ſaid eſtate, or by ſelling and mortgaging the ſame, or by all 
or any the ways or means aforeſaid, raiſe ſuch ſum as ſhall be ſuffi- 
cient to diſcharge the mortgage of the lands already ſettled on Mrs. 
Mebb, as well as all other my juſt debts, and after the ſame ſhall 
be ſo paid, he gives the ſame manors, &c. to his natural ſon, and 
his heirs; one of the truſtees is dead, and the other has renounced, 
and adminiſtration, with the will annexed, is fince granted to 
Frances Newton. 


The plaintiff, the natural ſon, has brought his bill to carry the 
truſts of the will into execution, which were decreed accordingly, 
and referred to Maſter Bennet to take an account of the perſonal 
eſtate, and of the teſtator's debts, and the perſonal eſtate to be ap- 
plied in payment of the debts, in a courſe of adminiſtration ; and if 
the perſonal eſtate ſhould not be ſufficient, the deficiency directed to 
be made good out of the real eſtate deviſed to the truſtees, and if 
the rents and profits of the real eſtates were not ſufficient, then the 
aid eſtates ſo deviſed to the truſtees, or a ſufficient part, ſhould be 
ſold to the beſt purchaſer to be approved of by the Maſter, in 
which ſale all proper parties were to join, and the money ariſing 
by ſuch ſale to be applied to ſatisfy ſuch of the teſtator's debts as the 
perſonal eſtate and rents would not ſatisfy. 


Purſuant to ſeveral advertiſements for ſale, Mr. Andrews was al- 
lowed by the Maſter to be the beſt purchaſer of the Angieſea and 
Carnarvon eſtates deviſed to the truſtees, at the ſum of twenty-ſeven 
thouſand pounds ; the report was confirmed, and the purchaſe money 
paid into the bank, and he has approved of the title, and Mr. Au- 
drews has been let into poſſeſſion of the eſtates purchaſed, and a 
draught of the conveyance has been prepared by the purchaſers coun- 
cil, with covenants againſt their own acts reſpectively, from Hill 
the mortgagee, Sir Edward Leighton, ſurviving truſtee in the will, 
the two truſtees appointed by the decree in the room of Sir Edward 
Leighton, from Mr. Loyd the plaintiff, and from Frances Newton, 
adminiſtratrix, with the will annexed, and with covenants from 
Mrs. Heſter Webb, as follow, © that Mr. Hill, and the ſeveral per- 
* ſons abovementioned, have, or ſome of them have, at the ſeal- 
ing and delivery of theſe preſents, full power and authority to 
grant to the purchaſer and his heirs, the eſtates in Angleſea and 
** Carnarvon, and that the ſaid Sir Edward Leighton, &c. have a 
right to fell the fame to the purchaſer and his heirs. ; 


Vor. III. IF She 
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Was of opinion, that Mrs. Heſter Webb need not be a party granting, 


CASES Argued and Determined 


She is made to covenant likewiſe, for quiet enjoyment, without any 
interruption by Hill, Sc. and by herſelf, or by any of them, or by any 
other perſon or perſons lawfully claiming, or to claim by, from, or un- 
Her them, or any of them, or by, from, or under the ſaid Thomas 
Loyd deceaſed, Pierce Loyd, father of the ſard Thomas Loyd, de- 
ceaſed, Pierce Loyd, 3 of the ſaid Thomas Loyd, Pierce 
Loyd, great grandfather, Pierce Loyd great gredt grandfather, or 
any of them, and that freely and clearly exonerated, &c, or by the 
aid Heſter Webb, ber heirs, &c, and from time to time to be well 
and ſuffictenty ſaved harmleſs from all manner of former and other 
gifts, &c. and from all other eflates, title, incunibrances, &c. made, 
&c, by Mr. Samuel Hill, &c, parties bereto, or by the ſaid Thomas 
Loyd, Pierce Loyd his father, &c. or any of them, or by any 
other perſon or perſons lawfully claiming any eſtate, right, &c. in, 
to, or out of the premiſſes, by, from, or under, or in truſt for them, 
or any of them, and likewiſe covenants, that the parties hereto, 
viz. Hill, &c. and all perſons clainving from them any eſtate in 
the premiſſes, or from Thomas Loyd, and ſo on, to his great great 
grandfather, ſhall do any further act for aſſuring, &c. 


Mr. Veldon peruſed the draught on the part of the grantors, and 


or that Mr. Hill ſhould be ſaid to convey at her requeſt, but, at 
moſt, only with her privity and conſent, nor that ſhe ſhould cove- 
nant for the title, or for quiet enjoyment, or for further aſſurance, 
and ſtruck thoſe covenants out of the draught, 


Mr. Booth differed in opinion with Mr, Weldon, and declared the 
draught ſhould be reſtored as it ſtood before. 


The Maſter being attended on the draught of the conveyance, re- 
ferred the ſame for the opinion of Mr. Lane, who was of the ſame 
-opinion with Mr, Weldon. 


The Maſter being again attended, was of opinion, that the cove- 
nants from Mrs. Webb were unreaſonable, and ought to be ſtruck 
out, and therein inſerted a covenant againſt her own acts only; and 
on the 17th of Auguſt 1745, made his report, that he approved of 
the draught of a conveyance between the parties of the eſtate in 
queſtion, as it now ſtands altered. 


But the purchaſer not being content with the Maſter's opinion, 
a caſe was prepared by his orders, and laid before Fazakerley, who 
was of opinion, that a court of equity would not compel Mrs. H 
ter Webb to enter into theſe covenants, as ſhe is not intitled to the 
deeds and writings relating to theſe eſtates, 


The purchaſer took the following exception to the draught of 


the convevance as ſettled by the Maſter. - 
«c or 
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« For that the covenants contained in the ſaid draught of the con- 
« veyance, mentioned in the report, from Mrs. Heer Webb, for the 
« title, for quiet enjoyment, and for further aſſurance on her part, 
te are ſtruck out of the draught of the faid conveyance; whereas 
« the purchaſer inſiſts, that the Maſter ought to have let the ſaid 
« covenants from Mrs. Webb have ſtood in the draught, or at leaſt, 
« the purchaſer ought to have had ſuch covenants inſerted therein, as 
« would have indemnified him againſt any latent incumbrances made 
« by Thomas Loyd, or his anceſtors, to the amount of ſo much 
* money as the ſaid Heſter Webb ſhould receive a beneficial intereſt 
« from, in the eſtate in queſtion.” 2 71 


Mrs Heſter Webb did not appear by council, as not being a party 
to the ſuit, | 


The exception came on to be heard this day. 


Lokd CHANCELLOR, 


A great number of ales are directed by a decree of this court 
where there are no covenants at all. 


It has been ſaid by the purchaſer's council, that Mrs. Heſter Mebbò Where the 
muſt covenant againſt all the anceſtors of Thomas Lloyd, becauſe it vendor claims 


5 | : immediately 
is a rule among conveyancers, where an eſtate has been long in a under the 


family, that the vendor's covenant muſt go as far back as the firſt perſon who 


: | ut th 
purchaſer of the eſtate ; but where the vendor claims immediately 3 * 


under a perſon who bought the eſtate, there he need not covenant he need not 


any farther back, than from that perſon, becauſe whoever buys this cneaant any 
a furcher back 


eſtate has the benefit of the covenants in the conveyance to the ven- than from that 


dor's purchaſer, perſon, for 
| the buyer has 


the benefit of the covenants in the conveyance to that perſon at the time he purchaſed. 


A Sin ho 8d Ft MERE 
108 " - = . 7 2 
en 


Where conveyances are to be made by a decree of this court, the Conveyances 


ſettling them to be ſure, is to be by the like kind of rule as men of made under 2 
decree of this 


Judgment among the conveyancers would direct. court, are to 


be ſettled by 


I cannot make an order upon Mrs. Heſter Webb to execute any 3 4990 


Conveyance becauſe ſhe is no party in the cauſe, and therefore if it judgment a- 
cannot be finally ſettled to the ſatisfaction of all parties, the purchaſe N 
muſt be diſcharged, but then the purchaſer by way of compenſation d. 


muſt have all his coſts. 


I never heard, nor do I know of any ſuch rule.” 
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4 will conſider the covenant itſelf. 
That 


— 
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Of opioion That Mrs. Heſter Webb ſhould covenant, all the anceſtors of her 
coat Steben deviſor, &c.. {ſee the words in the conveyance ſettled by the purchaſers 
no further council,) would be carrying it too far, for it would be unreaſonable 
N 1 to to extend ĩt to the firſt purchaſer, where a family have been for ſeveral 
unde! u hom generations in poſſeſſion of the eſtate, for they may have had the be- 
I. claims is, nefit of the ſtatute of limitations and other bars in their favour, and 
duſteient. therefore carrying it no farther back than to the perſon under whom 


2 Mrs. Webb claims is ſufficient, and the council for the purchaſer now 
| ſay they are contented with it. | 


It is not a deviſe to her, but to truſtees for the payment of debts, 
the material part of which is an incumbrance by mortgage on the 
eſtate given to her after his debts are paid. | 


| But it has been inſiſted by the purchaſer's council, that it enures 
| to the benefit of Mrs. Webb, becauſe the truſtees have no beneficial 
i intereſt nor the mortgagee, and conſequently Mrs. Vebb the ceftur 
que truſt has, and therefore the Maſter has gone ſo far as to be of 
opinion, that ſhe ought to join in the conveyance by making her a 
grantor. 


As ſhe is to join, the queſtion will be, how far ſhe is to cove- 
nant ? | | | 


Where zu There are undoubtedly a great many caſes in this court, where 
Nate is de- a perſon covenants no farther than their own acts; as where an 
creed to be eſtate is decreed to be ſold for payment of debts, and no ſurplus re- . 


ſold f - X . 
aan of debrs, mains, the court will not require the heit to covenant any farther 


and no ſur- than his own acts; the ſame rule as to a deviſee. 
| plus remains, 
| the heir need not covenant any further than his own acts; ſame rule as to a deviſee. 


c 


But where the But ſuppoſe ſuch a ſale was decreed, and after ſale a conſiderable 


ſurplus 1 x | ; , |: 
oderable ">. ſurplus comes to the heir at law or deviſee, I believe there are ſe- 


| heir mutt co- veral inſtances where they have been directed to covenant in the caſe 


py, _ oe of the heir, that neither he, nor the immediate anceſtor under whom 
_ his immegj- he claims; and in the caſe of the deviſee, that neither he nor his 


ate anceſtor, deviſor have done any act to incumber. 
, and i the caſe 


f the devi- 3 
| 2 that nei- A good deal depends upon the quantum; for if the purchaſe money 


* "q Lo ariſing from the ſale of the Angleſea and Carnarvan eſtates is twenty- 
have done ſeven thouſand pounds, and Mrs. Webb draws out twenty-five 
any act to in- thouſand pounds for the exoneration of the mortgage upon the eſtate 


uaber. deviſed to her, ſhe may be ſaid to be a deviſee of that eſtate. 


But if there are other debts beſides the mortgage to be paid, that 
are a charge upon that eſtate, then ſhe cannot properly be faid 
to be the deviſce of the whole of that eſtate, but of ſo much as 18 
left after the debts are paid. Lord 

or 
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Lord Chancellor propoſed to refer it to ſome eminent conveyancer, 
to conſider whether the covenant required of Mrs. Webb is an uſual 
covenant, but her council refuſing, made the following order. 


Let the exception be allowed, and let the Maſter alter the draught 
of the conveyance prepared and certified by him, by inſerting therein 
proper covenants from Mrs. Heſter Webb againſt ber own acts, and 
the acts of Mr. Thomas Lloyd her deviſor, as to ſo much as ſhe will 
be benefited by the eſtate. | 


Gyles verſus Wilcocks, Barrow and Nutt, Caſe 92. 


N March the 13th 1740. this cauſe by order of Lord Hard- 
| wicke, ſtood at the head of the paper of that day, when he 
directed the bill againſt the defendant Nutt to be diſmiſſed without 
coſts, and as between the plaintiffs and the defendants FY/:lcocks and 
Barlow, by conſent of the plaintiff Gyles preſent in court, on behalf 
of himſelf and the other plaintiffs, and by conſent of the defendant See 2 Tr. 4. 
Wilcocks preſent in court, and of Mr. Hodgſon of council with the 141. Caſet 30. 
defendant Barlow, all matters in difference between the ſaid par- 
ties in this cauſe, were by. his Lordſhip referred to the award and 
determination of Mr. Cay and Mr. Thomas Stephens, and they were 
to make their award therein on or before the firſt day of Trinity 
term next; and in caſe they could not agree therein, they were to 
name an umpire, who was to make his umpirage on or before the 
firſt day of Michaelmas term next; and ſuch award or umpirage was 
directed by his Lordſhip to be performed by the ſaid parties, and 
to be made an order of this court; and no bill in any court of equity 
was to be brought againſt the (aid arbitrators, or umpire, and the 
injunction was ordered to be continued in the mean time. 


Pack and others verſus Bathurſt, July 1745. Caſe 93. 
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FR bill was brought for an account of the perſonal eſtate of 
the teſtator Edward Barthurſ/t, and that it might be applied in 
a Courſe of adminiſtration towards payment of the plaintiffs credi- 
tors, and in caſe the ſame ſhould be inſufficient for that purpoſe, that 
an account might be taken of the rents of the real eſtate of the te- 


ſtator, and ſo much ſold as might be applied in ſatisfaction of the 
debts of the plaintiffs. ; 
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1 
_ 
IO — * 


One point in this cauſe was, whether a power to charge a ſum of 4 bad SER? 


money, viz. 5000 /. on land either by deed or will, and which had A 

um of money 
on land, by deed or will, and executes it by a voluntary deed ; the court in favour of the creditors of 4. will 
conſider it as perſonal aſſets, and lay hold of it for their benefit. 


Vo I. III. | 32 | been 
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been executed by a voluntary deed of the 16th of Auguſt 1738. 
ſhould be conſidered as perſonal aſſets; and a caſe was cited, where 
it was ſaid Lord Talbot was of opinion that it ſhould. 


Mr. Brown the King's council faid, that it was a very extra- 
ordinary determination; but Lord Hardwicke declared he would lay 
hold of it for the benefit of creditors, and ordered it to be referred 
to the Maſter to take the accounts of the creditors of Edward Ba- 
thurſt, and alſo of his perſonal eſtate, and that the ſame be applied 
in payment ot the debts in a courſe of adminiſtration ; and his Lord. 
ſhip declared, that the defendants Lutmen and Wyat and their wives, 
who claim the benefit of 40001. for the wives by the fettlement of 
the father made betore marriage, which has been eftabliſhed by a 
verdict, are not intitled to the benefit of the ſum of 50001. under the 
truſt of the term created by the deed of the 16th of Anga 1738. 
but being made ſubject to the teſtator's appointmept, ought now 
to be conſidered as part of his perſonal eſtate. | 


Caſe 94. January 25, 1744. Rebearings. 


LoxDp CHANCELLOR, 
Where a HERE the plaintiff charges a fa& by his bill, which is 
plainuft - denied by the defendant's anſwer, and the plaintiff examines 
Ce witneſs ro Only one Witneſs to eſtabliſh it, though the rule of the court is, 


eſtabliſh a where there is oath againſt oath, that the plaintiff ſhall not have a 
fact, yet the 


2 decree for relief upon this fact, yet this court, as well as courts of 
far lay ftrefs la w, will ſo far lay ſtreſs upon the evidence of a ſingle witneſs, as it 


2 this 8 ſerves to explain any collateral circumſtance. 
dence, as i | 


ferves to explain any collateral circumſtances, 


Cale 95 Afbenhurſt verſus James, February 3, 1745. 


The defen- 


HE bill was brought by the plaintiff a mortgagee againſt the 
dant, the af- . 
fignee of two defendant to redeem, who had one puny judgment and two 


judgments prior, which he had taken an aſſignment of on the ſame eſtate, and 


which were a 1 tion 
prior in point for an account of the rents and profits of the premiſſes in queſtion, 


of time to the and for an aſſignment of the two judgments. 
plaintiff's 
mortgage, is 


ED It appeared in the cauſe that the defendant had taken in the two 


hzve intereſt Prior judgments, by the deſire of the plaintiff, who was not able to 


on the whole do it himſelf, 
money, the 


accumulated 

ſum which he 
paid for thoſe 
two judge 
ments. 3 | LoRP | 
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Lord CHANCELLOR. 


The firſt queſtion is, whether the defendant is entitled to have 
intereſt upon the whole money, the accumulated ſum which he 
paid for the two judgments aſſigned to him prior to the plaintiff's 
mortgage, 


The ſecond queſtion is, whether the profits the defendant had 
received upon all the three judgments ſhould be applied by him, or 


only ſuch profits as he had received by virtue of the two prior judg- 
ments aſſigned to him by Thomas Price. 


As to the firſt, I am of opinion the defendant is entitled to have 
intereſt upon the whole ſum, principal and intereſt, though not 


upon the general rule, but on the particalar circumſtances of this 
caſe, 


The general rule is where a man makes a ſecurity on mortgage, Where a 
and there is an arrear of intereſt thereon, if the incumbrancer aſ- mortgage ot 
ſigns the ſame, with the concurrence of the mortgagor, the intereſt =o» 2 
paid to the mortgagee by the aſſignee ſhall be taken as principal, and reace of the 


carry intereſt ; but where it is aſſigned without the conſent of the 28% 

: the intereſt 
mortgagor, the aſſignee muſt take it only upon the ſame terms with paid to the 
the aſſignor. | 8 mortgagee by 

the aſſignee 
: REN 5 $ : ſhall be taken 
This general rule admits of diſtinctions upon particular circum- as principal, 
ſtances | and carry in- 
x tereſt ; other- 
: i g wiſe if aſſign- 
Here is an eſtate to be ſold by virtue of a decree of this court, ed without the 


and the defendant is reported the beſt bidder, From that time he — 
had as much reaſon to conſider himſelf the owner of the equity of 
redemption, as if he had been a purchaſer of it upon articles. 
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It is the ſame as if being confirmed the beſt bidder by authority 
of this court, where all the incumbrancers agree the defendant ſhall 
be purchaſer, and he takes an aſſignment of all incumbrances by the 
conſent of parties entitled to the eſtate, and therefore he is a creditor 
for the whole principal ſum : their conſent is the ſame thing as if 
they had been made parties to the aſſignment; this is ſtrengthened 
too by what is ſworn in his anſwer, that he defired the plaintiff to 
take them in, but he not being able to do it, requeſted the defen- 
dant to take them in. 


— 
= 


If the purchaſe had gone off on the default of the defendant, 1 
ſhould then have thought he would not have been entitled. 


I am of opinion for the plaintiff on the ſecond queſtion. 
Three 


— — Y P re 
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Three judgments upon this eſtate, though defendant was a puny 
incumbrancer upon one of the judgments, being ſubſequent to the 
plaintiff's mortgage upon the ſame eſtate. | 


A judgment Tf a prior judgment creditor had continued in poſſeſſion of this 
— @f eſtate, he would have been entitled before the mortgagee, but he 
the eſtate, and does not continue in poſſeſſion, for he aſſigns his judgment to the 
— defendant, and gives him poſſeſſion, then the defendant may be ſaid 
afigns his to receive the poſſeſſion from the dates of the aſſignment of that 


judgment, the ; | 
j dee. 2 judgment only. | 
1 Indeed if he had extended his own judgment, he would have 
the afſigament had a right to have retained the profits received upon his own judg- 
_ 4 ment; but as the caſe now ſtands, the defendant muſt make an 
received ſhall allowance for the profits, therefore let the Maſter ſee what is due to 
3 the defendant for the ſum of 260 J. 135.9 d. paid by him to 
ſhall be re. Thomas Price on his aſſigning the two judgments to him, and for 
orted due to the intereſt of that ſum, and to compute intereſt for 150 J. part 
G a thereof being the original principal ſum, after the rate of 5; J. per 
and colts, cent. per ann. and for the remaining 110/. 13s. 99. after the rate 
of 4 /. her cent. per ann. and take an account of the rents and pro- 
fits of the premiſſes in queſtion, which have been received by the 
_ detendant, and what ſhall appear to have been received, to be de- 
ducted out of what ſhall be reported due to him for principal, in- 
tereſt and coſts; and on the plaintiff's paying unto the defendant 
What ſhall be remaining due to him for ſuch principal, intereſt and 
coſts, he is to aſſign the two judgments, and deliver the poſſeſſion 
of the ſaid eſtate to the plaintiff. 


c Pollexfen verſus Moore, February 5, 1745. 


M agreed to M R. Thomas Moore in bis life-time agreed to purchaſe of the 


purchaſe an plaintiff an eſtate called Orchard in Somerſetſhire for twelve 
eſtate of the 


plainif® for hundred pounds, but died before he had paid the whole purchaſe 
12007. but money. Moore, by will, after giving a legacy of eight hundred 


ad bifore be pounds to the defendant his fiſter, deviſes the eſtate purchaſed, 
had paid the 


«be pur. and all his perſonal eſtate to John Kemp, and makes him his exe- 
Li mm'y; cutor. 
J. by will, 


ater giving Sco “ legacy to his ſiſter, deviſes the eſtate purchaſed, and all his perſonal eſtate, to 7. K. and 
mates him executor: J. K commits a d-vaftawit of the perſonal, and dies, and the purchaſed eſtate deſcends 
on . K his ſoa. The court to give the legatee a chance of being paid her legacy out of the perſonal aſſets, 
directs the plaintiff to take his ſalisfaction upon the purchaſed eltate for the remainder of the purchaſe money. 


.þ 


Mr. John Kemp commits a devaſtavit of the perſonal eſtate, and 
dies, and the purchaſed eſtate deſcends upon Boyle Kemp his ſon and 


heir at law. 


Mr. 
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Mr. Pollexfen brings his bill againſt the repreſentative of the real 
and perſonal eſtate of Moore and Kemp, to be paid the remainder of 
the purchaſe money. | 


Mrs. Moore the ſiſter and legatee of Thomas Moore brings her croſs 
bill, and prays that if the remainder of the purchaſe money ſhould 
be paid to Mr. Pollexfen out of the perſonal eſtate of Moore and 
Kemp, that ſhe may ſtand in his place, and be conſidered as having 
| a Lien upon the purchaſed eſtate for her legacy of eight hundred 


pounds. 


LoRD CHANCELLOR. 


The vendor of this eſtate has to be ſure a lien upon the eſtate he prom the 
ſold for the remainder of the purchaſe money, for from the time of time of 2 
the agreement, Thomas Moore was a truſtee as to the money for the A purchaſe of 


vendor. | an eſtate, the 
vendee is a truſtee as to the money for the vendor. 


But this equity will not extend to a third perſon, but is only con- But = =_ 
fined to the vendor and vendee, and if the vendor ſhould exhauſt * who 
the perſonal aſſets of Moore and Kemp, the defendant will hot be vendor and 


entitled to ſtand in his place, and to come upon the purchaſed eſtate — -egced \ 

in the poſſeſſion of Kemp's heir. tend to a third | 
pn E924. 
But then the heir of Kemp ſhall not avail himſelf of the injuſtice 4 m—_— 


of his father, who has wafted the aſſets of Moore, which ſhould 
have been applied in paying the defendant's legacy. 


Therefore the eſtate which has deſcended from John Kemp, the 
executor of Moore, upon Boyle Kemp, comes to him liable to the 
ſame equity as it would have been againſt the father who has miſ- 
applied the perſonal eſtate; and in order to relieve Mrs. Moore, I 
will direct Pollexfen to take his ſatisfaction upon the purchaſed eſtate, 
becauſe he has an-equitable lien both upon real and perſonal eſtate, 
and will leave this laſt fund open, that Mrs. Moore, who can at 
moſt be conſidered only as a fimple contract creditor, may have a 
chance of being paid out of the perſonal aſſets, 
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Caſe 97. Hicks verſus Hicks, November 22, 1744. 


A receiver, IT was moved that Mr. Jobn Applegath, the receiver of the rents 


Prana, — and profits of the eſtates in queſtion, may be charged with, and 
— who pay to the plaintiff intereſt for zhe ſurplus rents and profits, during 


had no guar-the time the ſame remained in his hands, and which were not placed 


——.— out by him at intereſt. 


out the ſur- 


plus of the Mr. Applegath was appointed receiver in 1729. upon the 11th of 


—＋ Body February 1733. it was ordered by the decree in the-cauſes, that the 


ſhould amount receiver, during the infancy of the plaintiff, who had no teſtamen. 
to = compe” tary or other guardian, ſhould place out the ſurplus of ſuch rents and 


tent ſum, on f 
government profits, when the ſame ſhould amount to a competent ſum, with the 


or alter to approbation of the Maſter, on government, or other good ſecurities, 
viog never in the names of truſtees, to be approved of by the Maſter, and that 
placed it out the ſame ſhould be paid to the plaintiff when of age. 

at intereſt, ac- a 

cording to the 


decree, the  Logn CHANCELLOR, 

court direct- | | 
— I am of opinion, that the receiver muſt pay intereſt at four per 
tereſt at 4/7. cent. for the ſurplus, rents and profits from the time of the decree 


per cent. from ; 5 . . | 
e- eg February 1733. till the infant came of age 


the decree, till : e 
the infant Becauſe where there is no teſtamentary guardian, or any other 


came of age. appointed, it is the only care the court can take in fuch a caſe, that 
the moſt may be made of an infant's eſtate during his minority. 


There have been ſeveral excuſes made for the receiver. 


Firſt, That the expreſs direction of the decree, is, that the re- 
cejver ſhall lay out the ſurplus rents, &c. with the approbation 
of the Maſter in truſtees names to be approved of by bim; and there- 

| _ as the Maſter gave no directions, he could not do it of 
imſelf. | 


It is vo ex- But there is no force in this argument, becauſe theſe words in 


cuſe for th | 
| be Ran 3 the decree are merely of courſe, and the neceſſary buſineſs of Maſters 


the Maſter did May be ſuppoſed to prevent them from attending to every minute 


2 ay particular in a decree, and it was the duty of the receiver to remind 
bout it, for itthe Maſter, to lay out the ſurplus rents, as often as it amounted to 


was his duty a competent ſum, 
to remind the 


Maſter to lay out the ſurplus rents when it amounted to a competent ſum, 


Another 
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Another excuſe was; that there were large buildings and farms That build. 
upon the eſtate, which were in a ruinous condition, and very often ings and farms 
tenants breaking, and that it was neceſſary for the receiver to keep the de - 


. oy 4 : ous condition 
balance in his hands for rebuilding and repairs, or for the accident of and tenants | 


empty farms, which muſt coſt a good deal in flocking. often * 
| I, | ing, will n 


If I ſhould allow this to be an excuſe, it would be attended with — 


very ill conſequences, for then every receiver of the rents and pro- ies the ba. 


fits of real eſtate would pretend repairs were neceſſary; but it is ar Fol 


impoſſible to ſuppoſe, though tenants are very fond of buildings, and not to be ſup- 
repairs, that the receiver could in this caſe exhauſt the money re- ———— 


ed - exhauſt the 
CELVEQ, whole re- 


ceived from the rents of the eſtate, 


A third excuſe, made for the receiver, or rather a defence for him The receiver's 


was, that on the 23d of Auguft 1743. (the infant coming of age 8 


but two days before) the receiver ſettled accounts with the plaintiff, delivering the 
delivered up his vouchers, gave him copies of all the accounts paſſed vouchers to 


before the Maſter, Cc. that the plaintiff looked them over carefully, the palintiff 


; : E when he came 
admitted the balance to be right, and received the ſame without any of age, and 


ESPE his admitting 
objection. the balance, 


| and receiving 

This does not weigh with me at all, for moſt young gentlemen it without ob- 
are apt to paſs accounts when they come of age, without looking — wn Fog ad 
into them, and are tempted to do it in order to get the balance from this tranſac- 


the receiver into their own hands. tion was two 
days only af- 


| : | ter he came 
Upon the whole it is very neceſſary for the ſake of the practice of of age. 


the court, with regard to infants, that the receiver in this caſe from 
the time of the decree in 1733. ſhould, for his negligence in not 


putting out the ſurplus rents, pay intereſt to the time the plaintiff 
came of age, 


His Lordſhip directed the Maſter to inquire what ſums of money 
the receiver ought, or might reaſonably have laid out at intereſt, 
for the benefit of the eſtate, and that for ſuch ſums, the receiver 
ſhould be charged at the rate of four per cent. 


Stribley verſus Hawkie, November 28, 1744. Cale 98. 


R. Newnham moved for a writ of aſſiſtance to the ſheriff of After a writ 
Cornwall ; there had been a writ of execution of the decree t **<<vtion 


| of a decree, 
{erved on the defendant, and there had been an attachment. and an at- 


tachment 
ſerved on the defendant, the plaintiff may have an injunction to the defendant to deliver poſſeſſion, and next 


4 writ of affiftance to the ſheriff, commanding him to be aiding in putting the plaintiff in poſſeſſion. 


LokD 
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Lord CHANCELLOR, 


There muſt be an injunction to the defendant to deliver poſſeſſion, 
the decree being for poſſeſſion, and then a writ of aſſiſtance directed 
to the ſheriff commanding him to be aiding and aſſiſting to put the 
plaintiff in poſſeſſion. | 


Caſe 99. 2 1 | ” 
e 99 Fan v 2 Necember 1744. 
HIS cauſe came before the court upon exceptions to the Maſ- 


S. gave a 

bond to pay ter's report. 

800 J. a year 

to H. during S.'s enjoying the office of or whilſt any body held it in truſt for him; H. put the bond 


in ſuit; S. brings a bill for an injunction, and a croſs bill is brought by H. to diſcover whether Z. held the 
office in truſt for S. S. inſiſted in his anſwer. he was not obliged to diſcover what would ſubje& him to the 

- Incapacities of the ſeveral acts to vacate a ſeat in parliament on a member's accepting a place. He is not 
obliged to make the diſcovery. | 


The exception was, for that the defendants have not ſet forth-whe- 
ther one Ever/hall did not hold the office of in truſt for the 
defendant Seluin. 


Mr. Selwin had given bond to pay 800 J. a year during his enjoy- 
ing the office of or whilſt any body held it in truſt for him. 


The bond was put in ſuit by Honeywood. 


. The bill was brought by Selwin for an injunction, and the croſs bill 
| by H. to diſcover whether Everſall held the office in truſt for Sei- 


WIN, 


Mr. Selwin inſiſted in his anſwer, that he was not obliged to diſ- 
cover that which would make him liable to the incapacities of the 
12 & 13 V. z. and other acts that vacate a ſeat in parliament upon 

a member's accepting a place. | 


LoRD -CHANCELLOR, 


Thedefendant The defendant has done right in inſiſting upon this matter in his 


[4 a - anſwer, he could not demur to it, becauſe that would have been ad- 
{ be could nor Mitting the facts to be true. 
C if have demur- | 
1 red to this 

i matter, be- 

| cauſe that : 
| w_ 2 It has been objected, that the plaintiff in the original bill coming 
| ting the fas for equity, ought to do equity, and diſcover the office is held in 
to have been (ruſt, | 
true, 


I think he is not obliged to make the diſcovery, 


But 
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But I am of opinion it has no weight. 
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It has been ſaid that Sekoin might diſcover whether Everſall did S. ham not be 


not hold in traſt for him during all the laſt parliament, and that N 5 


this could not affect his ſeat in parliament now. | cover whether 

| E. did not 
hold in traſt for him during all the laſt parliament, as it would affect his ſeat now; for as E. is ſtill in poſſeſ- 
ſion of the place, the Houſe of Commons would believe E. a truſtee for S. and declare his ſeat void. 


His Lordſhip declared he ought not to diſcover even this, becauſe 
if he did, upon an application to the houſe of Commons, they would 
certainly believe Ever ſall, who is ſtill in poſſeſſion of the place, is a 
truſtee for Seluin, and declare his ſeat to be void. 


Anon. July 20, 1744 | Caſe 100. 


A Bill brought by ſome of the members of a voluntary ſociety 
| againſt others of the ſame ſociety, to ſettle and adjuſt ſome diſ- 
putes between them as to the place where it is to be holden, and 
other matters. 


They entered firſt into this ſociety in 1709. and have printed or- A voluntary 
ders and rules for the government of the ſociety; among the reſt it 9 ener; 
is to be held weekly at one particular victualling houſe ; upon the an intention 


death, of the maſter of the houſe, the ſtewards of the year went away to provide by 


to another. houſe, and took the box, &c. . 
_ . for ſuch of 
The intention was to provide by a weekly ſubſcription of three e membem 
2 | | as ſhould be- 
pence a-piece for thoſe who ſhould become neceſſitous amongſt come receſi- 
them, the lame, blind, &c. and the widows, GWS. tous, and their 


widows, is in 
| * 0 - the nature on- 
Mr. Attorney General objected for want of his being a party, as barons 


looking upon it to be in the nature of a charity. charity, and 
S pt n ach * not neceſſary 
the Attorney 

General 
Lord CHANCELLOR, . 


This is not ſuch a ſociety as makes it neceſſary for the Attorney . 


General in behalf of the crown, to be a party, in order to ſee 
the right application of the money, but is in the nature only of a 
private charity, and therefore the objection muſt be over-ruled, 
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Caſe 4101. Lawley verſus Hooper, WVovember 19, 1745. 
Tube court of 2 E plaintiff being a younger ſon of Sir Thomas Lawley de- 


Choy (20. ceaſed, and intitled to an annuity of two hundred pounds a 
Fins eaſe in. yeat for life, out of the eſtate of Sir Robert Lawley his elder brother, 
tiled to a re-. (for further ſecuring of which, Sir Robert being only tenant for life, 
a0 l e had likewiſe entered into a bond in the penalty of 2000/,) having 
annuity be by his indiſcretion, and when about twenty-one years of age, in- 


28 ought volved himſelf in debt, and being a priſoner in the Fleet, and (as 
— he ſtated by the bill) having no means of delivering himſelf from 
Payment of a gaol, and the difficulties he laboured under, than by diſpoſing of 
— the whole, or ſome part of the ſaid annuity, he, by indenture dated 

3 compa- the 1ſt of June 1727, ſold to Rowland Davenant one hundred and 
ted from the fifty pounds a year, part of the ſaid annuity of two hundred pounds, 
_ Ju in conſideration of one thouſand and fifty pounds: In the deed there 
date of the was @ proviſo, that if at any time the plaintiff ſhould dere to purchaſe 
deed, but za back the ſaid three-fourth parts of the ſaid yearly rent of two hun- 
Pee, © pounds, and ſhould give ſix months notice in writing to the 


22 for ſaid Rowland Davenant, his executors, &c. and ſhould, at the ex- 
e inſlurance 


of the plain. Piration of ſuch notice, pay to the ſaid Rowland Davenant, his ex- 
tiff's lite they ecutors, one thouſand and fifty pounds, then (all arrears of the ſaid 
2 5 __ annuity being paid) the ſaid Rowland Davenant, his executors, &c, 


— would re- aſſign to the plaintiff, or his aſſigns, free from incum- 


carry 5 per brances. 
cent. intereſt | | 


—— ines After this deed was ingroſſed,. and when all parties were met for 


of paying the the execution of it, Rowland Davenant inſiſted upon an Indorſement 
_ being made on the back of the deed, and ſigned by the plaintiff; 
that in caſe the plaintiff ſhould repurchaſe or redeem the ſaid three- 
fourth parts of the ſaid annuity of two hundred pounds, the ſame 
ſhould be upon payment of one thouſand and fifty pounds, and ſe- 
venty-five pounds, and all arrears, which indorſement the plaintiff 


charged, he conſented to, by reaſon of the diſtreſſed circumſtances he 
was in at that time. 


When the plaintiff executed the aſſignment he was in perfect 
health, and under the age of twenty-two years. 


Mr. Rowland Davenant received the three- ſourths of this annuity, 
being one hundred and fifty pounds per ann. to the time of his death, 


which happened in Ofeber 1737, and the defendants, who are his 
executors, have received it ever ſince. | 


The plaintiff has now brought this bill for an account of what 
WAS due to the defendants as repreſentatives of Mr. Davenant, for 
principal and intereſt of the thouſand and fifty pounds, ng of _ 

efendan 
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defendant had paid for the inſurance of the plaintiff's life, which, 
by his bill, the plaintiff ſubmitted to allow; and that upon pay- 
ment of what ſhould be due, the defendants might re- aſſign the ſaid 
annuity to the plaintiff, or as he ſhould direct, free from incum- 
brances, with all the ſecurities given by Sir Robert Lawley, for the 
due payment thereof. 


The defendants, who were the executors of Mr. Rowland Dave- 
nant, inſiſted, this was a fair tranſaction, that it was a purchaſe, 
and not a mortgage, and the plaintiff was not intitled to re- 
purchaſe, but on the terms of the deed and indorſement: They 
inſiſted Mr. Rowland Davenant knew nothing of the plaintiff's 
being in gaol, till after the purchaſe was agreed for, and faid, 
the reaſon of his inſiſting on the indorſement was, becauſe no time 
was limited in the deed for the plaintiff to re-purchaſe the ſame, 
which was contrary to the uſual forms of ſuch proviſoes, and that 
it was not worth his while to lay out one thouſand guineas upon the 
terms of being paid off ſoon ; and they alſo inſiſted, that one thou- 
ſand and fifty pounds was the full market price for the annuity, 
eſpecially as it was only ſecured by a perſonal ſecurity, in caſe of 
the death of Sir Robert Lawley. © 


LoRD CHANCELLOR, 


There has been a long ſtruggle between the equity of this court, The court 
and perſons who have made it their endeavour to find out ſchemes park tal d rh 
to get exorbitant intereſt, and to evade the ſtatutes of uſury : The laying down 
court very wiſely hath never laid down any general rule beyond ws —_ 
which it will not go, leſt other means of avoiding the equity of the f chi kind, 
court ſhould be found out: Therefore they always determine up- beyond which 


on the particular circumſtances of each caſe; and wherever they they will not 


have found the leaſt tincture of fraud in any of theſe oppreſſive * 3 | 
bargains, relief hath always been given. 1 
intereſt, ſhou 


. ; find out other 
In this caſe there are two queſtions to be conſidered, firſt, whe- —— 


ther this aſſignment of the iſt of June 1737, is to be conſidered as = equity of 
an abſolute ſale, or as a ſecurity, or loan, | — 


Secondly, whether there be any ground to relieve againſt it, ad- 
mitting it to be a ſale. | | 


As to the firſt, I think (though there is no occaſion to determine 4 g,,,, ſoun- 
it) there is a ſtrong foundation to conſider it as a loan of money, dation to con- 
and I really believe in my conſcience, that ninety-nine in a hundred fder this as a 


. = . bd * | 9, fo oft 
of theſe bargains are nothing but loans turned into this ſhape to avoid - theſe = 
the ſlatutes of uſury. gone. aro 

merely loans, 


but turned into this ſhape to avoid the ſtatute of uſury. 


Here 
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"There is little Here was an extravagant young man, who had been twice in 
N be. priſon, was committed to the Fleet the 2d of June 1736, and Gif. 
e charged the iſt of November 1736; was again a priſoner the 5th 
.the word te- of March 1736, and this produced the bargain: the deed bears 
1 8 date the iſt of June 1737, and he is diſcharged out of the Fleet 
; * in the the, third: The proviſo in the deed uſes the word refpurehoſe, but 


e there is very little difference in reality between the meaning of the 
are uſed pro- 


miſcuoully, word redemption and repurchaſe ; one of the witneſſes (Sparreu, 
which ſhews the defendants ſolicitor) uſes the word redemption; and I take the 
- _ word purchaſe, uſed in all the other depoſitions, to be only a cant 
confdered it word, meaning a ſale or mortgage; and the indorſement on the 
as a power to back of the deed uſes the words re- purchaſe and redemption pro- 
-redeem- miſcuouſly, which plainly ſhews that it was conſidered by all par- 

ties as a power to redeem, 


There beicg hut it is objected, that this is not to be conſidered as a mortgage, 
no covenant becauſe there is no covenant in the deed to repay the money; but 
8 that objection is not well founded, for it is not neceſſary; all Melch 


not make it Mortgages are without this covenant, and ſo are moſt copyhold 


leſs a mort- mortgages. 
gage; for the Sag 


el, and F | a 
e Another objection which has been made, was, that a man muſt 
I. be out of his ſenſes to lend his money upon annuities for a life, which 
covenant. may drop the next day, and ſpeaking abſtractedly, and merely on 
125 the nature of annuities for life, there ſeems to be weight in this ob- 
no jeaion : But every body knows that this caſualty of loſing the 


principal, is ſecured, by inſuring the life upon which the annuity 
depends. | 


1 But it is ſaid that every life cannot be inſured; indeed, the inſu- 
* rance offices will require different terms, according to the life, but 
ſtill they may be inſured, and it is admitted that this life was a 


good one. | 


But there are two circumſtances more, which ſhews that this 
-was intended and underſtood as a ſecurity: When the parties met 
to have the deed executcd, it was objected by the lender, to the 
terms of the condition to purchaſe back, that it was made to be at 


ne and he ſaid it was uſual to reſtrain it to a certain period 
of time. | : 


What does this import? It is plainly the language of a lender 
of a ſum of money: Another circumſtance is, that he inſiſt- 
e upon the payment of ſeventy-five pounds more, and would 
4 have ix months notice; the conſequence of this was, that he would 

| Have this time to find out another hand to. take his money, and 

. would have intereſt for his money during thoſe ſix months, but 

upon payment of 75. more he might redeem, which was the 
| | | ſame 
* 


g "8 1 | | 
| iſ | + 
14 
* * 
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ſame, as ſaying, you ſhall give me ſix months notice, or pay me 
fix months of the annuity. | 


Therefore, upon all the circumſtances, I think this was, and is Lord Hard- 

+ to be taken as a loan of money, turned into this ſhape only to avoid e 
the ſtatute of uſury; but I do not think I am under any abſolute ne- difference in 
ceſſity to determine this point, for I am of opinion, that this is ſuch the value - 

an agreement as this court ought not to ſuffer to ſtand, taking it as eee 


one's own 
an abſolute ſale. | life, and that 


of another, 
has been intirely cauſed by the dealers in theſe annuities, 


An objection was made, that great inconvenience would follow The variation 
Ss "A . . . of the terms, 
from ſuch a determination as this, becauſe it would oblige all annui- ns taking 
tants of this kind to ſell abſolutely; but I think no inconvenience advantage of 
of this ſort will inſue, it will rather hinder ſuch annuitants from dhe plaintiffs 

1 a f ; diſtreſs, and 
ſelling at all; and I believe in my conſcience, that the difference ſo infeds the 
which is now made between the value of annuities for one's own whole caſe ; 


life, and that of another, has been entirely cauſed by the dealers in ** he agree: 


theſe annuities, be totally ſet 


aſide. 


But conſider the circumſtances of this caſe, ſuppoſing it a ſale, 
there was no pretence for the addition of 75/7. this was not an in- 
tereſt which was growing better, on the contrary, every year the 
plaintiff lived it was growing worſe; and yet he is made to agree 
to pay 75. more for the repurchaſe, as if the annuity was worth 
more after three years of his life was ſpent, than it was at the time 
of the purchaſe: The plaintiff was then a priſoner in the Fleet, and 
in diſtreſs, and was forced to ſubmit to theſe terms, he could not 
thea oppoſe them, and therefore I confider the variation of the 
terms of the agreement as taking advantage of his diftreſs, a variation 
for which there was no pretence, and a moſt. unreaſonable thing : 
If, then, this was unreaſonable, it infects the whole caſe, and the 
relief muſt be by ſetting aſide the whole agreement. 


Therefore, I declare, that under the circumſtances of this caſe, 
the plaintiff is intitled to a redemption of the ſum of one hundred 
and fifty pounds a year, part of the annuity of two hundred pounds, 
aſſigned to the defendant's teſtator the firſt of June 1737, and that 
it ought to be reconveyed to him upon the payment of the ſum of 
1050 J. with legal intereſt for the fame; and let it be referred to the 
Maſter to compute intereſt upon the ſaid ſum, at the rate of 5 per 
cent. from the firſt of June 1737, and let him inquire whether 
any thing hath been paid by the teſtator in his life-time, or by 
the defendants, ſince his deceaſe, for the inſurance of the plaintiff's 
life; and let what ſhall appear to have been, or that ſhall be rea- 
ſonably ſo paid, be added to the principal ſum of one thouſand and 
fifty pounds, and carry intereſt at the ſame rate from the reſpective 
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times of paying and advancing the ſame ; let him alſo take an ac- 
count of all ſums of money received by the defendants teſtator in his 
life-time, and the defendants fince his deceaſe, upon account of the 
ſaid annual ſums of one hundred and fifty pounds ; and let what 
ſhall be ſo found to have been received be applied, in the firſt place, 
in payment of the intereſt of the ſaid ſum of one thouſand and 
fifty pounds, and afterwards in ſinking the principal; and if it ſhall 
appear that the defendants are over paid, then they are to repay and 
refund, and the defendants are to reconvey the ſaid annual ſum, 
or annuity of one hundred and fifty pounds, free from all incum- 
brances, by the defendants or their teſtator, in fix months after the 
Maſter ſhall have made his report, and at ſuch time as the Maſter 
ſhall appoint, and deliver up all deeds, &c. and in default of pay- 
ment by the plaintiff, his bill to be diſmiſſed with coſts. 


The court N. B. It was urged for the defendants, that they ought to be 


ill not allow . . 
ow —＋ on allowed for the inſurance of the plaintiff's life, though it was not 


account of actually inſured; but Lord Chancellor would not allow it; and note 


inſurance, un- alſo, he decreed this redemption as above, without coſts, 
leſs the life be 


actually inſu- | 5 

red. ; 

Caſe 102. Sheffield verſus Lord Orrery and others, December 4, 
1745 


'Lokd CHANCELLOR, 


"4 8 N this caſe, the end of the bill is, to have benefit of a truſt 


ſays, that if created by the will of Jahn Duke of Buckinghamſhire, relating 


no legitimate to Buckingham- Houſe, the pictures of his 
ſon nor daugh- g ſc , P , ſtatues, and other parts 


ter of mine Per ſonal eſtate; and alſo for the rents and profits of certain eſtates 


ſhall live to called Pimlico, received ſince the death of Duke Edmund. 
leave at any 


time the bleſſing of any child behind them, in ſuch caſe of their dying thus, without leaving any iſſue be- 
hind them, I will and dire that Charles Herbert, and his iſſue, ſhall have all my eſtate. The limitation 
over to Charles Herbert, now Sheffield, is not loo remote, but warranted by rules of law. 


The whole depends upon the conſtruQion of the will of Duke 


Jobn, and two general queſtions ariſe thereon, 


Firſt, Whether the whole of Buckingham- Houſe, or any part 
thereof, is freehold ? For, if ſo, it is admitted it belongs to the 


The ſecond general queſtion is, ſuppoſing the whole, or any part 
thereof, to be leaſchold, whether by virtue of the limitation in the 


will of Duke John, it did, on the death of Duke Edmund, go over 
to Mr. Sheffield. | 


I put 


— 
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I put the council upon arguing this point firſt; to prevent ex- 
nce and vexation ; for, if this houſe is wel! limited to Mr, Shef- 
field, whether it is freehold or leaſehold, thea all queſtions, whe- 
ther in reſpect to its being freehold or leaſehold are unneceſſary. 


The clauſes in the will on which this queſtion immediately 
depends, are the clauſes marked N. 2, 4 and 9, as to the clauſes 
No. 8 and 14, theſe are only made uſe of for argument and expla- 
nation, or taken up by way of objection: The clauſes are as follows: 


Second clauſe. In the firſt place my will and meaning is, that 
* my dear wife ſhall have during her life my new built houſe in 
e St. James's Park, with the two wings adjoining, and all the 
e ſtables, garden, courts and greenhouſes thereunto belonging, with 
* all my oil and water-coloured pictures and ſtatues therein, except 
* what I ſhall particularly mention and give away otherwiſe, either 
* now or hereafter; but I give all theſe things and this houſe alſo 
“before mentioned for her life, upon this expreſs condition only, that 
« if my ſaid wife ſhall marry again, then my will and meaning is, 
* that my ſaid houſe with the ſaid two wings before mentioned, pic- 
e tures and ſtatues, ſhall go forthwith to my eldeſt ſon and his iſſue, 
* and if all his iflue male ſhall die, then to my eldeſt daughter and 
te her iſſue; and if I leave no lawful iſſue, then to a certain youth 
called Charles Herbert, now under the tuition of Monſieur Brezy 
* at Utrecht, and if he ſhould die without iſſue, then to my two 
natural daughters Shia and Charlotte, now at ſchool in Chel/ea. 


The fourth clauſe. © In the next place my will is, that my 


d eldeſt fon and his iſſue, and if he leave none, my eldeſt daughter 


* and her iſſue ſhall after my death have all my whole eſtate real 
* and perſonal, except ſtill what I have given thus to my dear wife, 
and ſhall give by other diſpoſitions to her, or to any other uſes, 
or to my natural children. 


ec 


cc 


The ninth clauſe. * If I ſhould be fo unhappy as that no legiti- 


* mate ſon nor daughter of mine ſhall live, to leave at any time 


* the bleſſing of any child behind them, in ſuch caſe of their dying 
* thus without leaving any iſſue behind them, I will and direct 
* that the before-mentioned Charles Herbert and his ifſue ſhall have 
** all my eſtate both real and perſonal, juſt in the ſame manner and 
with the ſame rectrictions and exceptions as to my wife. 


cc 


The principal queſtions which ariſe under this general head are 
theſe three. 


Firſt, Whether by the ſecond clauſe the houſe, pictures, and 
ſtatues, are abſolutely deviſed in all events to Duke Edmund, ſo as 
= receive no reſtriction or alteration from the ſeveral other clauſes in 
2 | Secondly, 
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284 CASES Argued and Determined 


Secondly, Whether the houſe, pictures and ſtatues, mentioned in 
the ſecond clauſe, are compriſed in the 4th or gth clauſes, or not. 


Thirdly, Suppoſing they are compriſed in the 4th and gth clauſes, 
whether the limitation therein contained to Mr. Sheffield is warranted 


by the rules of law, or is too remote ? 


B. deviſes that As to the firſt, It was inſiſted for the defendants, that this is a 


bis wife ſhall qeviſe to the Dutcheſs during her widowhood, and the limitation to 


— of ry Duke Edmund was to take place either on the marriage, or death of 


bailt houſe in the Dutcheſs ; and if it be allowed this is an eſtate given to the 
9 _—_ Dutcheſs during widowhood, it is a veſted remainder in Duke Ed- 
&c. thereunto und, and the limitation to Charles Herbert is too remote: On the 
belonging, other fide it was inſiſted, that this clauſe muſt be conſtrued accord- 


en _ ing to the words, and that no eſtate is veſted in Duke Edmund but 


dition, that if on the contingency of the Dutcheſs's marriage. 
ſhe ſhall mar- 


. F h : 5 f 0 5 . ® 
lum of opinion that upon the whole will the limitation to Duke 


houſe, Ce. Edmund was but a contingent remainder, and to take effect only on 
_ 22 the Dutcheſs's marrying again; the words are upon this expreſs con- 
eldeſt ſon and dition only, that if my ſaid wife ſhould at any time marry again, 


his iſſue, and then my will and meaning is, that my ſaid houſe, Cc. ſhall go 


* Wee forthwith to my eldeſt ſon and his iſſue. 


then to his 


3 I admit the authorities cited for the defendants to be as they are 
he end ſtated, but I do not ſee that any concluſive argument can be drawn 


__ lays, if from thence to influence the preſent queſtion. 
eave no 


lawful iſſue, to 


Charles Her- The firſt caſe was Jones verſus Weſtcombe, Eg. Caſ. Abr. 245. that 
bert, and if he cafe was thus; A. poſſeſſed of a long term for years deviſed it to 
ive, then to, his wife for life, and after her death to the child that ſhe was enſient 
&c. This is with, and if ſuch child died before it was 21. then he deviſed one 
= Fr Na third of the term to the wife, her executors, &c. the wife was not 
the eldeſt ſon, enſient, and the queſtion in the cauſe, ſo far as it relates to the pre- 
but 4 contin- ſent point, was, as the contingency upon which the deviſe to her 
2 "2x was to take place never happened, whether the deviſe to the wife of 
on the wife the third part was good. Lord Harcourt delivered his opinion, that 
9 the: teftater the deviſe was good; the ground of his opinion was, that the words 
n. ſhould be conſtrued, as if they had been, if ſuch child fail before 


again. F 
It Was 21. 


Fonereau verſus Fonereau, before Lord Hardwicke, Eaſter term 
174.5. (vide poſtea.) This caſe was determined nearly upon the ſame 
reaſon, but the penning of that will was ſo very particular, that no 
precedent can be drawn from thence, 


Brown verſus Cutler, Raymond 427. and in Shower, and in 3 Eur. 
125. under the name of Luxford verſus Check ; the caſe was this: 


Jobn 
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John Church being ſeiſed in fee, having four ſons, Humphry, Ro- 
bert, Anthony and Jobn, made his will, and thereby deviſed his 
eſtate to his wife for life, if ſhe do not marry again, but if ſhe do, 
then that his ſon Humphry ſhould preſently after his mother's mar- 
riage enter and enjoy the premiſſes to him and the heirs male of 
his body, remainder to teſtator's other ſons in like manner with 
remainders over; the teſtator died, the wife enters, and dies with- 
out being married, the plaintiff claimed as the right heir of the te- 
ſtator, being his grandaughter ; the defendant claimed as heir male 
of the body of the teſtator: The queſtion was, whether as the wife 
never married, a good eſtate-tail was created by the will; the court 
held it was a good intail, for that by the whole ſcope of the will it 
appeared that the teſtator intended an intail, and rather than the 
intent of the teſtator ſhould be defeated, the court conſtrued the 
words in ſuch a manner as to make it an intail. 'Thus it is reported 
in Levinz; and Raymond ſeems to have reported his own argument, 
rather than that of the court : This is the ſtrongeſt caſe cited, but 
differs materially from the preſent. The penning is different ; there 
after the deviſe are added theſe words, if ſbe do not marry again, 
which reſtrain the original limitation, and are the ſame, as if they 
had been to the wife for life, if ſhe ſo long continue a widow. 
There are no ſuch words in the caſe at bar in the original limitation ; 
but I do not lay much weight on this. The caſes appear to me to 
differ in ſubſtance; there were no words in that will which could 
ſubſtantiate the teſtator's intent without conſtruing it an eſtate-tail, 
otherwiſe the teſtator's intent would have been manifeſtly defeated : 
The court therefore was conſtrained by neceſſity to make ſuch a 
conſtruction as would ſatisfy the teſtator's intent; for this is the 
very ceaſon given by Mr. Juſtice Levinz : In the preſent caſe there 
is no ſuch neceſſity for ſuch a conſtruction, for the ſubſequent words 
are ſufficient to expreſs his meaning; that after Duke Edmund's 
death without leaving children, it ſhould go to Mr. Sheffield; and 
the intent of the Duke is more effectually anſwered by this conſtruc- 
tion than any other, | 


A general rule was laid down by the council for the defendants, 
that where a teſtator gives a particular eſtate to a perſon, and after 
gives the remainder over upon a contingency, which contingency is 
to determine that eſtate ſooner than the eſtate would otherwiſe be 
determined, though the contingency does not happen, yet the li- 
mitation over ſhall be good after the determination of the firſt eſtate. 


. | A. deviſed his 
I know of no ſuch rule, for the caſes which can be put, depend 2 ep * 


upon particular words and the intent of the party: But there is an ſon in tail, re- 


Expreſs authority that there is no ſuch rule, Amburſt verſus Litton; thismainder to B. 
: a or lite, on 
condition he changed his name to Srroud, and if he did not, gave it over to D. The ſon died without 
aue, B performed the condition, and died; the Judges of the King's Bench were of opinion, and confirmed by 
#he Houſe of Lords, that on the death of J. the remainder-men took no eftate, but it wwent to the heir at law of A. 


Vor. III. 4 D was 
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was heard on the 11th of March 1729. in the houſe of Lords. The 
caſe was this: The teſtator deviſed an eſtate to his fon in tail, re- 
mainder to Beningfield for life, upon condition that he ſhould change 
his name to Stroud, and if he did not, he declared the deviſe to be 
void; and gave it over to George Darnelly, with divers remainders 
over; the ſon died without iſſue, Bening field performed the con- 
dition, and took the name of Stroud, and died; the queſtion was, 
whether the eſtate upon the death of Stroud Bening field went over 
to the remainder-man, or belonged to the heir at law. This cauſe 
was firſt heard in 1727, when this court directed a caſe to be made 
for the opinion of the judges, whether the remainder-man was en- 
titled, which turned on this queſtion, if upon the determination of 
the eſtate in Stroud Bening field, by his death, and not by his non- 
performance of the condition, the remainder- man ſhould take any 
eſtate; after ſeveral arguments all the judges of the court of King's 
Bench were of opinion that the remainder-man ſhould take no 
eſtate, and their opinion was confirmed by the houſe of Lords, fo 
that this ſeems an expreſs authority there is no ſuch general rule of 
law as was laid down by the council. 


The next queſtion is, whether the particulars deviſed by the ſe- 
cond clauſe are compriſed in the fourth and ninth clauſes. 


I am of opinion that the general remainder after the Dutcheſs's 
life does fall within the fourth and ninth clauſes. 


B. by the th But it has been firſt objected that rhe fourth clauſe is reſiduary, 


clauſe of his . i 
will Gen, thee and expreſſly excepts and takes out the particular things deviſed by 


my eldeſt ſon the ſecond clauſe, and not the eſtate, and intereſt only in thoſe things. 
and his iſſue, 

RE I think this is contrary to the words, for the will in this clauſe 
have all my Mentions all his whole real and perſonal eftate, and I think the ex- 


whole eſtate ception takes out of it only the intereſt given to the Dutcheſs, and 
real and per- 


ſonal, except not the things themſelves ; and this is ſupported by Wheeler's caſe, 


fill what I and many others, 
have given to 
my wife, and 


ſhall give by Next it was objected, there is a different diſpoſition in zhe fourth 


2 og wad clauſe from that in the ſecond, the eſtates in the ſecond, being 
10ns to ner, 


&. The limited to Duke Edmund and his ifſue male, and by the fourth to 
ception takes Duke Edmund and his iſſue generally: I admit there is a difference, 
ET but that ſeems a miſtake in the ſecond clayſe, and is ſet right by 
only the in, the fourth clauſe, by making the eſtate and houſe go together. 

tereſi given to 


wick Ana If theſe particulars are compriſed in the fourth clauſe, they are 


themſelves, ſtill more clearly compriſed in the ninth; the words in this clauſe 
are not only very general, all my eſtates real and perſonal, but in the 

ninth clauſe the ſubſequent words are more particularly adapted to 

ſhew, that the eſtate and intereſt only were ſaved to the wife, 2 

26% no 
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not the ſubjects or things themſelves; the words are with the ſame 
exceptions as to my wife, and the word reftri&1ons points out ex- 
preſſly a limited intereſt; but there are ſome objections which have 
been taken. | 


Firſt, It has been objected, that the eighth clauſe is co-extenſive 
with the ninth, and conſequently if the houſe is compriſed in the 
ninth, it muſt be in the eighth, for it is that all things compriſed in 
the eighth clauſe are directed to be ſold, and conſequently the houſe, 
pictures and ſtatues muſt be ſold contrary to the Duke's manifeſt in- 
tent. 


This is clearly otherwiſe, for by the eighth clauſe the truſtees are The direing 
not directed to ſell, but to diſpoſe of all his real and perſonal eſtate, — Le — 
and therefore the word diſpoſe does not import to ſell, but to manage his real and 
to the beſt advantage for the family; and the ſubſequent words 2 0 
which dire to buy land are confined to money, and cannot extend Ty Gl, 
to the houſe, ſtatues. or pictures: And the general direction to ſell is but to manage 


a k it to the beſt 
conſtrained in the fourteenth clauſe, advantage for 


| the family. 
The third queſtion is, That ſuppoſing the particulars deviſed by | 


the ſecond clauſe are compriſed in the fourth and ninth clauſes, whe- 
ther the limitations over are warranted by the rules of law concern- 
ing the limitation of terms, or whether they are not too remote. 


This ſeems the plaineſt point of all, and falls within the diſtinc- 
tions of the caſes on this head; the words are theſe, If I ſhould be 
Jo unhappy as that no legitimate ſon, &c. (vide the words.) 


It is clear and certain, that no limitation over of a perſonal thing If the limita- 
can be admitted after a dying without iſſue generally; but if this uy M 
is confined within a life or lives in being, or within ten months, or pets wor 
the birth of a child, or in cafe of the death of ſuch child before the within a life 
age of twenty-one, or if limited on a contingency to a perſon who —— 
never takes, the limitation is good. This has been determined in ten months, 
many caſes, particularly Higgins verſus Dowler, 2 Vern. 600. Stanley or the bith of 


verſus Lee, 2 P. Mis. 618. Sabberton and Sabberton, Caſes in Lord "_ 3 
Talbot's time 55, &c. In this preſent caſe it is very clear that the words death before 
are reſtrained to legitimate children of Duke 7ebn's dying without 16-0 20-8 = 
iſſue living at their deaths: The words are, If no legitimate ſon, Gc. conmgency 
ſhall live to leave any child behind them, in ſuch caſe of their dying thus to a perſon 
without leaving any iſſue behind them, I doi and direct, &c. in ſhort de, TE 
few caſes are fo teſtrictive; the firſt words ſpoke of his immediate good. 

iſſue, the ſubſequent are extended to more remote iſſue, but till are 
[reſtrained to the cafe of dying thus, &c. ſo that no words can be more 
reſtrictive. In the caſe of Pinbury verſus Elkin, 2 Vern, 758. a li- 


beral conſtruction was made. to comply .with the teſtator's inten- 
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In Sabberton verſus Sabberton it was determined on theſe words, 
in caſe they ſhould not leave any lawful ifſue. 


Forth verſus Chapman, 1 P. Vm. 663. ſeems an authority in two 
reſpects; the caſe was this; Walter Gore by will deviſes all the re- 
ſidue of his eſtate real and perſonal to John Chapman, in truſt for the 
uſe of his nephews William Gore and Walter Gore during the term of 
a leaſe, and as to the remainder of the eſtate, as well as his freehold 
houſe, with all the reſt of his goods and chattels whatſoever, he gave 
to his nephew William Gore, and if either of his nephews William 
Gore or Walter Gore ſhould die, and leave no iſſue of their reſpeQive 
bodies, then he gave the leaſchold premiſſes to the daughter of his 
brother William Gore, and the children of his ſiſter Sidney Price: 
The queſtion was, whether the limitation over was good, or too re- 
mote. Sir Jeſeph Jekyll was of opinion it was too remote; but Lord 
Macclesfield decreed this limitation good, upon the words /cave 1ſſue. 


In looking in- Mr. Williams ſeems miſtaken in the ſecond note on this caſe, 


to the caſe of ; . 3 s 
3 where he ſays, by the will the limitation over was expreſsly reſtrained 


Chapman, 2 P. 70 the leaſehold ; for upon looking into the caſe, it appears that both 


Hi. 663. freebold and leaſehold were deviſed by the ſame words; but pro- 
2 bably the limitation of the real was overlooked, and ſo omitted by 


ken in hi: /e- the regiſter. 


cond note, for | 


though he ſays the limitation over was reſtrained to the leaſehold, it appears the freehold too was deviſed, 
and probably the limitation of the real was overlooked by the regiſter, 


Some diſtinctions or objections have been made by the defendant's 
council. 


Firſt, That in the preſent caſe there is a limitation in tail, pre- 
cedent to the limitation by tbe ninth clauſe. 


A general li- Tf this is admitted, yet a general limitation may be reſtrained or 
be ned into turned into a particular contingent limitation by ſubſequent words, 
a particular ſuppoſing there are ſubſequent words ſuthcient for that purpoſe, as 
penn” 5 * was determined in the caſe of Lamb verius Archer, 2 Salk. 225. 
ſubſequent 


Words. Another objection was, that in the preſent caſe a real eſtate is 


joined with a perſonal, and therefore the ſame conſtruction ought to 
be made of the words. 


Though real 1 do not ſee any reaſon Why different conſtructions may not be 


and perſocal put on the ſame words; to ſay they cannot, is contrary to the caſe of 
Joined are Forth verſus Chapman, for there the freehold.and leaſehold were gi- 


deviſe, yet ven by the ſame words; and yet Lord Macclesfield made a different 


the ſame conſtruction, that the intent of the teſtator might prevail; and I think 
words may be 


taken in a different ſenſe, with regard to the different eſtates, to ſupport the intention. of the party. 


2 
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it very reaſonable to take words in a different ſenſe with regard to the 
different eſtates to ſupport the intention of the party, ut res magis va- 


lat quam pereat. 


A third objection was, that the teſtator did not intend to create 


a particular contingent limitation of the leaſehold eſtate to Mr. SH. 


feld, diſtinet from the freehold. 


This is begging the queſtion ; poſſibly the teſtator intended a 
ſtrict ſettlement, and though it cannot have its full effect with regard 
to one eſtate, if there are words ſufficient for that purpoſe it may have 
effect with regard to another; the teſtator manifeſtly intended a full 
diſpoſition of his eſtate, and it ought to be carried into execution as 


far as may be according to his intention: many caſes have been cited, 
but I think there are none that come up to the preſent. Lord George 


Beauclerk and Miſs Dormer, (before me June 17, 1742,—ſee before, 
caſe 212.) was after a general dying without iſſue, and therefore the 
limitation over could not be good, Green verſus Rod, Trin. T. 2 & 
3 Geo. 2. Fitzgibbons 68. was much the ſame; that was, if a ſiſter 
ſhould die without iflue generally ; the eſtate was limited over ; the 
council would indeed have brought this caſe to have been like Pin- 
berry verſus Elkin, by obſerving on the words after her deceaſe ; but 
Lord King obſerved that to the words after her death were added 
the words in manner aforeſaid, which manifeſtly made it a general 


dying without iſſue, and upon that ground determined the limitation 
to be void. | 


Therefore, upon the whole, I am of opinion that the limitation 
over in the ninth clauſe is warranted by the rules of law. 


Another queſtion has been ſtarted whether the houſe, pictures and 
ſtatues do not fall within the fourteenth clauſe, and therefore muſt be 
ſold, which it is inſiſted defeats the intent of the teſtator as much as 
the other conſtruction would have done. 


Tam of opinion that the houſe, pictures and flatues are not directed 
to be ſold, the words in this clauſe are, al my money, and all other 
my per ſonal eftate not otherwiſe given or diſpoſed r; I underſtand theſe 
words to mean that ſuch as he had given away, were not to be ſold ; 
particular eſtates and intereſts in any part of his perſonal eſtate could 


not be ſold, but the remaining intereſt might be ſold, unleſs fo ſet- 
tled as not to be ſold, 


I conceive that the houſe, pictures and ſtatues were ſo fettered, as 
that the remainder after the intereſt of his wife could not be in- 
tended to be ſold; the Duke direQs the things to be ſold as ſoon as 
conveniently might be; but they are fo clogged by the limitations 


that no ſale could take place in any reaſonable time; therefore I rely 
Vor, III. 4 E on 
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on the ſecond clauſe, as a ſufficient declaration of the teſtator's in. 
tention, that this part of the perſonal eſtate ſhould not be ſold, 


All I have ſaid is ſtrengthened by ſome general conſiderations: This 
is an entire manſion-houſe, deſigned for the ſeat of the family; could 
the teſtator deſign it ſnould be mangled, and cut to pieces, that it 
ſhould be ſevered from the bulk of the eſtate ? Upon failure of his 
legitimate iſſue, he has directed his natural children to take his name 
and arms, and therefore nothing can be more oppoſite to the Duke's 
intentions, than the conſtruction contended for by the defendants, 


The plate is given to the Dutcheſs during her widowhood, and is 
not influenced by any of the clauſes, but falls into the bulk of the 
eſtate, therefore the reſiduary intereſt might be ſold during the life of 
the Dutcheſs. 


« Lord Hardwicke decreed that the defendants, the executors of 
ce the late Dutcheſs of Buckinghamſhire, do deliver the poſſeſſion of 
c Buckingham-Houſe, with the two wings adjoining, and all the 
* outhouſes, gardens, &c, thereunto belonging, to Mr. Sheffield, 
“ and alſo all the ſtatues, and all the oil and water-coloured pic- 
* tures upon oath, which belonged to John the late Duke of 
* Buckinghamſhire, and were in the houſe at the time of his death, 
and to deliver alſo, upon oath, all the deeds and writings to Mr. 
« Sheffield; and as to the plate which belonged to the teſtator at 
e the time of his death, that ſuch part thereof as is remaining in 
* ſpecie, and in the cuſtody of the defendants, be delivered upon 
* oath to ſuch perſon as the Maſter ſhall appoint ; and that the 
fame be ſold, and the money ariſing by ſuch ſale be applied in 
like manner as the teſtator's perſonal eſtate, not ſpecifically be- 
* gqucathed, is by the former decree directed to be applied; and as 
< to ſuch of the plate as is not now remaining in ſpecie, the Maſter 
„ was to inquire what part thereof hath been converted by the late 
« Dutcheſs of Buckinghamſhire, or the defendants, and take an ac- 
count of the value of ſuch part of the plate as hath been ſo con- 
<« verted, and what ſhall be coming on the account for the plate ſo 
converted be anſwered by the executors of the Dutcheſs out of her 
*« perſonal eftate in a courſe of adminiſtration, and that the amount 
e of the plate ſo converted be applied in like manner as is directed 
© by the former decree concerning the teſtator's perſonal eſtate not 
* ſpecifically bequeathed ; and as to all the lands in Pimlico, admit- 
ted to have been part of the freehold eſtate of Joby Duke of 
* Buckinghamſhire, he ordered that the tenants pay the arrears and 
growing rents to the plaintiff, and that an account be taken of the 
rents accrued ſince the death of Edmund late Duke of Buch- 
« ngbamſkire, which were received by the Dutcheſs in her life- 
time, and what ſhall be coming on that account be paid to the 


plaintiff by her executors out of her perſonal eſtate in a courſe of 
n admin 
1 


| 


.C 


* 
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« adminiſtration ; his Lordſhip would not allow any coſts to the 
« Dutcheſs's executors, but directed if they gave Mr. Sheffield any 
« unneceſſary trouble in reſpect to his obtaining the poſſeſſion of the 
« houſe, ſtatues and pictures, that Mr. Sheffield ſhould be at liberty 


* to apply to the court for the coſts of this ſuit to this time againſt 
« theſe defendants. | | | 


Warrick verſus Warrick and Kniveton, February 11, Caſe 103. 
1745- 


Bill was brought by the plaintiff againſt the defendants, for an Lerd Hers: 


account of the rents and profits of his father's eſtate, and for huge gr 


poſſeſſion, and that he may have the full benefit of the marriage ar- the limitation 


rri 1 | : in a ſettle 
ticks made on the marriage of his father and mother. 3 2 2 
ife, and to 


Thomas Warrick the plaintiff's father, by articles before marriage 4 uſe o * 
dated the 28th of December 1714. had the eſtate in queſtion limited 11 "ig 


- is body, had 
to him for life, and after his death to Honor his intended wife for — an 


life, and after her death 20 the uſe of the heir male of Thomas Warrick fue u in 


to be begotten on the body of Honor. a lain 


has not the 


By leaſe and releaſe dated the 28th and 29th of December 17 14. _ 
and declared to be in part performance of the ſaid articles, the ſaid and if he bad, 
premiſſes were conveyed to Thomas for life, and to Honor for life, not entitled to 


and after her death zo the uſe of the beir male of Thomas, begotten on coe Into & 


te bay of Har -14 
; writings, til 
The marriage afterwards took effect, and Thomas Warrick died niht fc fr. 


; EO FO : ; bliſhed it firſt 
in 1739. leaving the plaintiff his eldeſt ſon, who inſiſts, that Tho- at law; and 


mas Warrick was intended to be tenant for life only, with remainder therefore dil- 


a | 3 q ; miſſed the bill 
to his firſt and every other ſon ſucceſſively as tenants in tail, and that ſo far as it 


he is a purchaſer under the marriage articles, and that they ought to prays to ſet 


be conſidered in the fame light as if they had been ſtrictly carried 2 


a mortgage, but 
into execution. left him at li- 


TE berty to re- 
The defendant Kniveton inſiſted, that Thomas Warrick did in his __ * 

life-time borrow of Deborab Weſtlake three hundred pounds, and on mortgage. 

the 21ſt of Augyft 1736. conveyed the eſtate in queſtion to her and 

her heirs, ſubject to a redemption on payment of principal and in- 

tereſt, and that the repreſentatives of Deborah, in conſideration of 

three hundred and fourteen pounds paid to them by this defendant, 

and Thomas Warrick, in conſideration of thirty-ſix pounds paid to 

him likewiſe, did convey his intereſt and the equity of redemption 

do this defendant on the 25th of October 1737. and that neither he 

nor any concerned for him had any notice of the marriage articles 

or ſettlement till after the death of Thomas Warrick; and inſiſts on 

s being a purchaſer for a valuable conſideration, . 

The 
Fo 
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The plaintiff's evidence of notice was, that Hawkins was in his 
life-time concerned as attorney for Deborab Weſtlake in ingrofling the 
mortgage deeds from Thomas Warrick to her, and that in the 
1735. he ſaid to one of the witneſſes, that if Thomas Warrick could 
not cut off the entail of his eſtate to raiſe money, he muſt be 
thrown into gaol, and that he had ſeen the ſettlement, and believed 
it might be done ; and that he drew with his own hand a caſe for 
the opinion of council, and that he was likewiſe employed as at- 
torney for Deborah Weſtlake in ingroſſing the mortgage deed of 
1736. and for Nui veton, in drawing the aſſignment of the mortgage 
from Deborah Weſtlake's repreſentatives to Kniveton. 


The value of the eftate mortgaged was 25 J. per ann. 


On the point of conſtructive notice were cited the caſes of Tovey 
verſus Tovey, Biſco verſus Earl of Banbury, 1 Ch. Caf. 287, 291, 
and Whitchcock verſus Sedgewick, 2 Vern, 156, 


The articles and ſettlement were both before marriage. 


Lord CHANCELLOR. 


this eſtate. 


The firſt queſtion is, whether the plaintiff has the legal title to 


The ſecond queſtion is, whether there was ſufficient proof of 
Notice in this caſe to the defendant Kuiveton. 


* 


As to the firſt, it is not abſolutely neceſſary to determine it, but 
in the preſent caſe I rather think he has not. 


Becauſe by the releaſe the limitation is to the plaintiff's father for 
life, and to the uſe of the heir male of his body in the ſingular num- 
ber; ſuch a ſettlement as this would rather create an eſtate-tail in 
the father, on the words in Co. Litt. 22. a. where lands were given 
to a man and to his wife and to one heir of their bodies, and to one 
heir of the body of that heir; it was adjudged to be an eſtate-tail in 
the father. I remember in the argument in the caſe of Trollop verl, 
Trollap, Lord Chief Juſtice Eyre cited it, and ſaid it was a limita- 
tion in tail by gift, that my Lord Coke ſpoke of; but I am of opi- 
nion in the preſent caſe that if the plaintiff had a legal eſtate, he 1s 
not entitled to come here for deeds and writings. 


He ought firſt to eſtabliſh his title at law, unleſs he had ſhewn 
terms were ſtanding out, ſo that he could not recover at law: there 
is nothing pretended of this kind, for he has both articles and ſettle- 
ment in his cuſtody; nor does he ſuggeſt old terms are ſtanding out, 


therefore he comes too early for deeds and writings, it this was the 
whole of the caſe, | 


The 
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The more material point, ſuppoſing the legal eſtate was in the 
laintiff, is, whether there be ſufficient evidence of notice to the 
defendant Nui veton of the plaintiff's right under the articles. 


I do not think there is ſufficient ground to give relief againſt a 
purchaſer on the circumſtances of this caſe, | 


WW 


Firſt, Whether from the nature of the articles themſelves they 
will warrant me to decree the legal eſtate from the purchaſer. 


It is certainly true from the general principles of this court, that where by ar- 
if articles on marriage are to ſettle an eſtate to A. for life, to his ticles an eſtate 
wife for life, remainder to the heir male of the body of A. it is pt _ 
taken here to be in ſtrict fettlement, and an eſtate for life only in life, to his 
father and mother ; and if the ſettlement be made after marriage, it wife for life, 


ſhall be rectified by the articles before. remainder to 


the heirs of 

the body of 

ö A. this is con- 

The caſe of Ye verſus Eriſey, 2 P. Wms. 349. was both upon ga con- 
articles and a ſettlement before marriage; this was the firſt caſe, a, an eſtate 
where the court altered a ſettlement, and made it conformable to for life only 
articles, and relieved on the head of miſtake, the ſettlement re- 8 
ferring expreſſly to the articles. | a ads 
| after ſhall be reibed by the articles before marriage. 


But this was between the parties to the articles and ſettlement, and But _-_ it 
their repreſentatives, and mere volunteers, and has not been carried jun — 
into execution againſt a purchaſer. | ties to the 


articles and 


| . . « _ ſettlement, 
Secondly, As to the point of notice, whether there is ſufficient and mere vo- 


proof of notice in fact ? lanteers, yet 


not againſt a 


* . | | . ch ſe . 
There is no pretence of actual notice, and the defendant is only? 


an aſſignee of a mortgagee. 


Mr. Jobn Hawkins was agent for Mr. Warrick the father, and the 
original mortgagee, and it was inſiſted that he had notice by making 


the mortgage in 1735. and by reaſon of his preparing a caſe in which 
this ſettlement is recited. 


Conſider it firſt in the caſe of Mrs. Deborah We/tlake the original 
mortgagee: A common recovery was ſuffered in Trinity term 173 5. 
probably to enable the father of the plaintiff to borrow money, two 
months before the time Mrs. We/tlake lent her money; the court it 
is ſaid is to preſume Hawkins, ſeeing the ſettlement referred to ar- 
ticles, muft have looked into the articles likewiſe; but Mr. Haw- 
Lins had notice as agent to Mr. Warrick, for the caſe ſtated for 
council's opinion was only for Warrick, not for the mortgagee ; this 


is only conſtructive notice to Mr. Hawkrns, and that conſequently 
n 4 F muſt 
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muſt ercate a conſtructive notice to Mrs. Veſtlabe; but ſhe is not 
before the court, for the aſſignee of the mortgagee only is before the 
court, ſo that Mr. Kniveton ſtands only in the ſecond degree. 


The proof as to notice upon the aſſignee is ſtill more light; one 
witneſs ſwears that he believes John Hawkins was concerned for this 
defendant, becauſe he was at that time clerk to Hawkins, and ingroſſed 

the aſſignment, 


I take the caſe to be, that Hawkins was concerned on both ſides, 
which is very frequent in the country, 


It would be a pretty harſh thing to affect the lender of the money 
with all kind of knowledge, which the agent may have of the title 
of borrower ; but ſtill I will not lay it down as a general rule, that 
where the ſame perſon is concerned for the mortgagor and mort- 
gagee, that notice to ſuch perſon will not be good conſtructive notice 
to the mortgagee. | 


That noticeto But conſider what kind of notice the defendant Kniveton had: 
<haſer ſhouls Mr. Hawkins had not notice at the time of the aſſignment, nor re- 
be confined to lative to this buſineſs, but before; even before the original mort- 
the fame „ gage: In the caſe of Fitzgerald verſus Falconberg, it was held, the 
a rule which Notice ſhould be in the fame tranſaction: This rule ought to be 
= rigs adhered to, otherwiſe it would make purchaſers and mortgagees 

. titles depend altogether on the memory of their counſellors and 
agents, and oblige them to apply to perſons of leſs eminence as coun- 


cil, as not being ſo likely to have notice of former tranſactions. 


The notice here was clearly ariſing from that caſe ſtated by Hau- 
kins at the requeſt of Warrick, in order to do ſomething towards 
ſuffering a common recovery; and it is a year and fix months after 
that Knveton is to be affected with this notice. 


It is very probable that Hawkins might have forgotten it in this 
length of time, or which is much more likely, did not underſtand 


the rule of this court, but took the limitation for an abſolute eſtate- 
tail. | 


Thecourtwill It is true this court has given relief againſt perſons who claim 
not conſtrue 


words which Under the ſettlement and their repreſentatives, but no caſe has gone 


_ 6 gn! ſo far as to relieve againſt purchaſers ; and though it is true, igno- 
De 4: rance of the law does not excuſe, yet there is no caſe, but where 


to ſtriet ſettle· there are articles as well as a ſettlement, that the court will conſtrue 


ment, except words which make a legal eſtate-tail, to be carried into ſtrict ſet- 
in the caſe 


where there tlement, 

are articles as | 5 

well as a ſet- 

tlement. 1 
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If the ſettlement had been made after marriage, it would have 92 


been ſtronger for the plaintiff; but as Lord Cowper ſaid in a caſe des. be Wl 
in Vern. where there are two equities, he who has a ſuperior equity has a ſuperior 


"i uh . equity ſhall 
ſhall carry it ; and I am inclined to think, that as the ſettlement was ls + and 


before marriage, the defendant, as a purchaſer, has a ſuperior as the ſeute- 


uity. ment here was 
£q uy before mar- 


His Lordſhip diſmiſſed the bill fo far as it prays to be relieved > 


againſt the mortgage, but decreed that the plaintiff might be at purchaſer has 


liberty to redeem the defendant Kniveton, _— 0 
Head verſus Head, February 12, 1745. Caſe 104. 


T HE plaintiff, the Lady of Sir Francis Head, brought her bill 
againſt her huſband to eſtabliſh her ſeparate maintenance, 

rſuant to an agreement for that purpoſe, and moved to day that 
ſix hundred pounds ſhould be paid her, being a year and half's 
arrear, at one hundred pounds a quarter, to maintain her till the 
cauſe is heard, 


The foundation for the motion, is, that Sir Francis Head in 4 huſband in 
1740. wrote a letter to Sir Jabn Boys, the father of the plaintiff, and a — 2 
wife's father 


in that letter ſays, that he has a great affection for her, but from d he di 
her misfortune not her fault, and which neither of them can help, not chuſe to 


he does not chuſe to be a witneſs of her infirmities, and during the be a witneſs 


time ſhe lives with her father, will allow her one hundred pounds a 3 
quarter. | therefore du- 


ring the time 

ſhe lived with her father would allow her 100 J. a quarter; the wife having brought a bill for eſtabliſhing ber 

maintenance, moved to be paid 600 /. being a year and half's arrears, to keep her till the cauſe is 

heard; the huſband having by his anſwer ſworn, he was deſirous of cohabiting with her, the court in direct- 

ing for the time paſt a ſum of money to be paid her, would not order it as arrears, but 400 J. in groſs, and 
faid they ſhould not dire& it for the future. 


Sir Francis Head by his anſwer to the bill infiſts, that he has re- 
queſted her to come home and cohabit with him, and is extremely 
deſirous of it. | 


Before the anſwer came in, which was in fu laſt, Lady Head 
upon filing articles of the peace againſt her huſband, obtained an 
order that he ſhould enter into a recogniſance with ſureties for his 
good behaviour. 


LoRkd CHANCELLOR. 


The two principal grounds for bills of this kind, are an agreement when the 


for maintenance, or a truſt for this purpoſe ; and in either of theſe buſban f 3 
order to eva 
a ſentence in the eccleſiaſtical court for maintenance, is going oat of the kingdom, this court on a bill filed 
by the wiſe will grant a ne exear regno. | ( 
CAICS 
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caſes the court will entertain a ſuit for alimony and maintenance, 
and even after a ſentence in the eccleſiaſtical court for it, when the 
huſband in order to evade it is going out of the kingdom, will upon 
a bill filed by the wife, grant a ne exeat regno; and I remember 
a caſe of Colemore verſus Colemore, before Lord Chancellor King, 
where the huſband had after a ſentence for alimony, made over 
his whole eſtate to truſtees, and then went to the We/t-Tndies; and 
upon a bill brought by the wife againſt the truſtees, he directed them 
to pay her a conſiderable maintenance out of the truſt eſtate whilſt 
the huſband reſided abroad: As to Whorwood verſus Whorwood, 1 Ch, 
Caf. 250. it was determined during the uſurpation, and while the ju- 
riſdiction of the eccleſiaſtical court was ſuſpended, 


It has been ſaid, notwithſtanding articles of the peace have been 
exhibited, and ſurety given by the huſband, it does not follow that a 
wiſe is juſtified in living ſeparate from her huſband. 


But it is an excuſe at leaſt for keeping from him for ſome time, 
till their paſſions might be ſuppoſed to ſubſide, and they had a 
proſpect from the interpoſition of friends to live happily together; 
and this in the preſent caſe weighs with me, in directing for the 
time paſt a ſum of money to be paid her, but I will not order it as 
arrears, but in a groſs ſum; for as the huſband does by his an- 
ſwer ſwear, that he is very deſirous of cohabiting with her, and 
that he has frequently applied to her to come home, I will not 
direct it for the future, but only that four hundred pounds ſhall 
be paid her, which is a year's allowance, according to the offer in 
the letter to Lady Head's father, for I do not think her entitled to 
{ix hundred pounds, which ſhe prays by her motion, becauſe the 


anſwer has been put in above half a year, in which he offers to co- 
habit with her. 


This is not making a decree, as has been ſaid, before the hear- 
ing, but only doing what the huſband himſelf is obliged to do, 
maintain the wife till the cauſe is heard upon the merits ; and what 
I fay now is abſtracted entirely from any decree the court may think 


proper to make, if there ſhould not then appear to be a foundation 
for the agreement ſet up by the bill. 


Aker a decree There are inſtances where, notwithſtanding an abſolut edecree 
or à leparate 


ace for a ſeparate maintenance, yet afterwards upon the circumſtance 
if a huſband Of the huſband's conſenting to cohabit with her, and promiſing 
ek 5 uſe her kindly, the court have refuſed to continue the ſeparate 
wife, the maintenance. | 


court have 
refuſed to 
continue it. 


Firſt 
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Firſt Seal after Hilary Term, February 19, 1745. Ce 105. 
+ HE Marquis of Pois (after the plaintiff at law had ob- After the 


tained judgment againſt him, and an award of execution up- qo A 
on the ſcire facias, to revive the judgment) obtained an injunction ined jag. 


in thi s of giving a releaſe of errors. ment againſt 
in this court, upon the common term giving a * 


award of execution on the ſcire facias to revive a judgment; P. obtains an irjunction on the common term 
of giving a releaſe of errors, and afterwards brings a writ of error in the exchequer chamber; this is a breach 
of the order, and a contempt of the court. 


My Lord Pois has brought a writ of error in the exchequer 
chamber, upon the ſcire facias; and the defendant in error has 
pleaded the releaſe of errors given by the plaintiff in error, and has 
likewiſe moved in this court againſt Lord Pois for a contempt, in 
diſobeying the order of the court for releaſe of errors. 


The queſtion is, whether the releaſe of errors ſhall be confined to 
the original Judgment, or whether it ſhall be extended to errors in 
the award of execution on the ſcire factas, 


\ Lord CHANCELLOR, 


I am of opinion, that if it had been given immediately after judg- flag ef eee 


ment entered, and before the ſcire facias was taken out, the words is given im. 
in the common form of releaſe of errors relating to time paſt, as mediateh af. 


had done and ſuffered muſt be confined to ſuch actions or judgment 2 


as are already accrued, and bringing a writ of error, upon an award before the 
of execution on a ſcire facias to revive that judgment, would not f. on” 
be a breach of the order and a contempt of the court. the words 


| | | had done and 
ſaffered in the releaſe, muſt be confined to ſuch actions, Ec, as are already accrued, and bringing a writ of 


error on the ſcire facias would not be a contempt of the court. 


But, in the preſent caſe, as the releaſe of errors is after the award 
of execution on the ſcire facias, there are words in the releaſe, as 
warrant, proceſs, &c. that will extend to make it a releaſe of er- 
rors upon the award of execution. 


In the caſe in 1 Mod. 79. Lord Hale was of opinion, a writ of After the ex- 


error would lie in the exchequer chamber of a judgment on a ſcire 44h wager ag 
facias, grounded upon a judgment in one of the actions mentioned grmed the firſt 


in 27 Eliz. c. 8. becauſe it is in effect a piece or parcel of one of judgment, 


the actions therein mentioned; but in the caſe of Hartop verſus * 2 


Holt, 5 Mod. 229. the court were of opinion, the deſign of this a writ of er- 
att of parliament was to give a writ of error upon the merits of the ror brought 


] : th 
Cale; but here the right is determined, and the writ of error is bf 


brought upon the award of execution, ſo that the exchequer cham- execution 
Vox. III. 48 ber ade. 
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ber have no authority after they have affirmed the firſt judgment, 
therefore the writ of error is no ſuperſedeas. 


The releaſe In conſideration of this releaſe being as long ago as 1731, I will 
being in1731, not conſider the breach of the order as a contempt of the court, but 


_ ben direct that the Marquis of Pouis's proceedings on the writ of error 


conſider it as ſhould be ſtayed, 


a contempt, 


but directed only the proceedings on the writ of error ſhould be ſtayed. 


Caſe 106. Ekin verſus Pigot, March 3, 1745. 

A modus be- HE bill was brought for tithes in kind of the manor of Dade- 
11 ſhall in the pariſh of Qainton. 

much as the 


manor it ſelf 


was in queen The defendant inſiſts upon a modus of forty-eight pounds, in lieu. 


Elizabeth's . 
8 of all tithes for that manor. 


thought too 


rank, and con- The plaintiff's council inſiſted, it was too rank, for the whole 
ſequently 


could not be rectory was worth but 33/7. a year in Hen. the 8th's time, and the 
time out of whole demeſne lands of that manor in Queen lig. time, were 


wind. worth but 48 J. per annum, ſo that the modus was full as much as 
the manor it ſelf. 
Mr. Milli, for the defendant, cited Chapman verſus Monſon, 2 P. 
Ums. 505. | 
The plaintiff proved as exhibits the value of the firſt-fruits from 
a return made by the augmentation office, and for the value of the 
manor an inquiſition poſt mortem. 
LoRD CHANCELLOR. | 
38 There is no perſon more unwilling then J am to ſet aſide ſuch 


ground of law Payments in lieu of tithes, but there muſt be ſome ground of law 


upon which upon which to ſupport ſuch payment. 
to ſupport 


fe af tin. The firſt objection was of its being too rank a modus, and con- 


ſequently could not be time out of mind, for the manor is now 
but eighty pounds per ann. and according to the natural improvement 
of lands from Hen. the 8th's time it ought to have been ten 
times as much, on account of money ſinking in its value, and lands 
riſing in theirs, 


The returns from the firſt-fruits office, and the inquiſition poſt 
mortem, though they are not concluſive evidence, yet ſufficient up- 
on the circumſtances of this caſe, becauſe the defendant has not 
produced any evidence to contradict it, 

| T aking 


2 
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Taking all the evidence together, this appears to be nothing This is a mere 
more than a compoſition upon agreement, which parſons have ſub. Perſonal pay- 


. . . . . ne a 
mitted to in ſucceſſion from time to time, and 1s merely a perſonal prove 7 


payment, not a compoſition real, which is ſome charge given to a ſubmitted to 
parſon upon lands, under a deed to which himſelf, the patron and by the parſons 


: 8 in ſucceſſion 
ordinary are parties, and of a different nature from this. from time to 


time, and 
differs from a compoſition real, which is a charge upon lands under a deed to which himſelf, the patron and 
ordinary are parties. | 


The plaintiff therefore muſt have a decree for tithes in kind. 


— 
he — 
— — — . * 
* . — — — 
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Androvin and others verſus Poilblanc and others, March 7, Caſe 107. 
1745. 


5 R. Henry Poilblanc by a French will, after giving particular 3. . being 
legacies, ſays, as to all the reſt of other goods, moveable {qars life. 
« and immoveable, actions, credits, and other effects, which he time, what is 
© ſhall leave behind him, whether in this country, or in England, S = 
„ nothing excepted or reſerved, the ſaid teſtator hath named, inſti- cy, 2 2 
* tuted and eftabliſhed for his only and univerſal heireſſes Mrs. Su- executor be- 
« ſan Poilblanc his ſiſter for one third, and Mrs. Mary Poilblanc, oh, 2 
« widow of the late Jahn Elin, his ſiſter alſo, for one third, and be divided ac- 
in caſe of her deceaſe before him, her children, or deſcendants * 0 . 
by repreſentation, in her room or place, for them to diſpoſe of nations; 
freely at their good pleafure, and as effects belonging to them; two thirds to 
and as to the laſt remaining third of all his ſaid effects, the . 
tor wills and intends, that the amount of that ſhall remain entire he remain- 
in the hands, power and direction of his faid elder ſiſter Mrs, ing third of 
Suſan Poilblanc, for her to enjoy the profits and intereſt thereof yg — 
during her life, and after her death, the capital of the laſt third child of the 
of his effects ſhall be inherited by the child or children of .. Srv bro- 
Jobn Poilblanc his brother, that ſhall be out of the kingdom of 
France at the time of the death of his ſiſter Mrs. Suſan Poilblanc, 
which ſaid child or children of his ſaid brother, which ſhall be 
out of the kingdom at the time of the death of his ſaid ſiſter, 
he inftitutes for his heirs, or heir, in the property of the ſaid re- 
maining third, and the capital, whereſoever it be, to take and 
* diſpoſe of in that caſe, at their good pleaſure, as their own pro- 
per goods. 
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* And laftly, that his preſent teſtament may be well executed, 
the teſtator hath named and appointed for his executor thereof 
Mr. Lewis La Conde of London, merchant, his friend, giving him 


in that quality all and as full power and authority as can be given 
to a teſtamentary executor.” 
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300 CASES Argued and Determined 


Mrs, Suſan Poilblanc dying in the teſtator's life-time, the plain- 
tiffs, who are the ſiſters of the teſtator, and his next of kin, have 


brought their bill to have ſo much as was deviſed to her under the 
will diſtributed, it being a ans legacy. 


The defendant, the executor, inſiſts, that he i is intitled to it both 
in law and equity, qua executor. | 


Mr. Attorney General, council for the plaintiffs, to ſhew that where 
a legacy is lapſed, the next of kin ſhall have it, and not the executor, 
cited Page verſus Page, before Lord Chancellor King, 2 P. Wms, 
489. and Powell verſus Owen 1738. before Lord Hardwicke, 


Mr. Sambourne, of the ſame fide, cited Bagwel! verſus Dry, 1 P, 
Wms. 700, 


LoRD CHANCELLOR. 


Executor nd What we call executor and reſiduary legatee is, in the civil law, 


— do, ni verſal heir, and theſe words, by that law, would have intitled 


law is, what the ſiſters, as being made univerſal heirs of all his goods and 


the civil law Chattels, to have proved the will, if no executor had been ap- 


3 pointed, which is the ſtrength of the caſe, and makes a very plain 


filters being One for the plaintiffs. 
ſo made, 


would have been intitled to prove the will, if no executor had been appointed. 


If a legacy lt is certain where an executor is named in a will, and nothing 
1 n more is ſaid, he is at law intitled, and in this court, to the reſidue; 


which ſhews but if a legacy i is given him, which ſhews he ſhould not take the 
he ſhould not whole, as he has a part of the eſtate, the next of kin of the teſta- 
er ſhall be intitled to have it diſtributed upon the boot of the 


part of the ſtatute of diſtributions. 

eſtate, the 

next of kin 

ſhall be in. lt is the ground too of all the caſes, of excluding the executor, 


titled to have that he is only named for the ſake of executing the will, and to have 
TOSS 5. trouble, and not any benefit. | 


If an executor is conſidered as a truſtee by conſtruction and infe- 
rence, where a ſpecial or general legacy is given, much more where 
the teſtator declares him to be a truſtee, 


"Ip 


The 


in the Time of Lord Chancellor HARD wIckE. 30¹ 


The caſe of Bagwell verſus Dry, in 1 P. Wms. is expreſly in point, 
and therefore, brings it to that queſtion, whether the nominating 
him executor is not here nominating him in truft, * 


It is true, the fiſters take it in thirds, but if he had done no more, 
as he has named them univerſal heirs, they would have been inti- 
tled to the probate of the will. 


For the proper term in the civil law, as to goods, is, heres teſta- Here: teſta- 
mentarius, and executor is a barbarous term unknown to that law, 3 
therefore, a perſon named as univerſal heir in a will, in my opi- the term in 
nion, would have a right to go to the eccleſiaſtical court for the e civil law. 


and executor 
probate. | ee 


. | expreſſion un- 
Therefore, by naming other perſons uni verſal heirs, he has divided 8 — 
the authority from the intereſt, quoad the executor. | ' 


What is the meaning of this? Why, naming him as nothing but 
as an inſtrument, and to give him barely the authority of an execu- 
tor, without any intereſt, and the facts explain it; for, as the ſiſters 
lived abroad, the teſtator found it neceſſary to veſt the authority in 


ſomebody in England ; for what? Why, merely for the purpoſe of 
executing his will here. 


s 


Mr. Brown's objection was, that though he has named them uni- 
ver ſal heirs,” yet he has named them ſo in thirds only; and being 
tenants in common it could not ſurvive to the other two, and 
therefore the executor by general right is intitled. | 


To be ſure, the law of England is ſo, but as the executor, by the 
words of this will, is clearly only an inſtrument, he can take nothing 
beneficially, and therefore it goes to the next of kin. 


His Lordſhip decreed, that Suſan Poilblane being dead in the teſ- 
tator's life-time, it is a lapſed legacy as to her, and muſt be divided 
according to the ſtatute of diſtributions (the executor being only a 
truſtee) per capita, two thirds thereof to the plaintiffs, ze/iator's tue 
fifters, and the remaining third of this third to the defendant Su- 
Jan Poilblane, one of the children of Jabn Pailblane, the teſtator's 


- 
= Shia — wa — . 4 
= 7 


brother. 


— 


* One deviſes the ſurplus of his perſonal eſtate to four equally, and leaves J. S. executor 
truſt; one of the four dies in the life of the teſtator ; his ſhare, as ſo much of the teſtator's 
eſtate undiſpoſed of by his will, ſhall go according to the ſtatute of diſtribution, and not to 


9 he being a bare truſtee for the next of kin. Bag well verſus Dry, 1 P. ms. 
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WY CASES Argued and Determined 


Caſe 100 Mon verſus Afton. The third ſeal after Hillary Term, 
| 1745. | 


A jointres A Motion was made on behalf of Harvey Alon againſt Lady 
had her own 


Aſton, to deliver up one part of a marriage ſettlement, ſhe 
part of a mar- 


tinge fattle- admitting ſhe had two; and that in the ſettlement Harvy Afor's 


ment in her Wife 1s in the remainder. 
cuſtody, and 


came to the poſſeſſion of the huſband's as his executor ; ordered to be produced before the clerk in court, 
but would not, upon motion, direct it to be delivered up, it being the very end of the bill. | 


She had her own part in her own cuſtody, and came into the 
ſſeſſion of her huſband's, as his executor, and indorſed with his 
e „this is my part of the ſettlement. 


LoRD CHANCELLOR. 


I will order it to be produced before the clerk in court, but can- 


not, upon motion, direct it to be delivered up, becauſe this is the 
very end of the bill. | 


A purchaſer, It is like the caſe of a purchaſer, who, if he denies notice, need 
if he denies 


"otice. need Only ſet forth the purchaſe deed ; but may plead his purchaſe in bar 
only ſet forth to the diſcovery of the title deeds; for a purchaſer may, ſubſequent 
2 Jo to his purchaſe, have found out a defect in his title, and if he 


plead his pur. ſhould produce title deeds, they might make uſe of them to over- 


chaſe in bar turn his title at law. 
to the diſco- | 


f th | | | ; 8 
N There is no occaſion to offer to confirm her title to the jointure, 


for they both claim under the ſame deed, and becauſe it muſt ap- 
pear what their title is, before it can be confirmed, but that will 


not extend to a precedent title deed, where the perſon had a prece- 
dent eſtate- tail. 


A jointres, A jointreſs ought to produce her jointure deed, and a purchafer 


or a purcha- 


fer bucht to his purchaſe deed, that it may be ſeen whether the lands they claim 


produce their are comprized in their deeds, 
deeds, to ſee | 


if the lands they claim are comprized therein. 


Hankey 
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* 


Hanley verſus Simpſon, March 15, 1745. In the paper Caſe 10g. 
of pleas and demurrers. - | 


LoR D CHANCELLOR, 


W HERE a bill is brought to impeach an account, and the Where a bill 
defendant pleads a flated account, it is not neceſſary in every * 
caſe that the account ſhould be annexed by way of ſchedule to the — 2 
anſwer, for the plea is ſufficient in caſe it be a fair account between charge: the 
the parties; but, in the preſent caſe, the bill not only impeaches 99% 6 _- | 


the account, but charges the plaintiff has no-counterpart of the ac- part ; if the 


count, and prays it may be 1 forth. — 


: | | s : ted account, 
The defendant pleads a ſtated account, without annexing it to he muſt an- 


his anſwer, ſo that if there were errors upon the face of it, the te ms 
plaintiff could Have no opportunity of pointing them out; and for 
this reaſon, he ordered the defendant's plea to ſtand for an anſwer, 

with liberty to except. TS 


Hilayard verſus Creſy, March 15, 1745. Caſe 110. 

HE defendant pleaded a fine and non-claim to a bill brought The original 

by an heir at law, for diſcovery whether the defendant was a fal — 
purchaſer for valuable conſideration. only, the a- 
mended bill 


prays relief; 


The plaintiff came of age in December 1734, and brought his the anſwer to 


bill of diſcovery the June before; he amended the bill ſeveral times, this is to be 
but did not, till 1745, amend, and pray relief. —_— oy 
anſwer to the 


Mr. Crefſy levied the fine in 1738, and all the deeds were in original bill, 


as much as if 


the hands of this defendant, as attorney to the plaintiff, jogratiad in 
| the ſame 
985 | ; parchment, 
Loxp CHANCELLOR. and a part of 


the ſame re- 


When the defendant put in an anſwer to the amended bill which cord. 
prayed relief, he could not put in a complete anſwer over again, but 
only refer to the former anſwer ; for it he had done otherwiſe, it 
would have been referred for impertinence; and therefore this laſt 
anſwer is to be conſidered as a part of the anſwer to the original bill 
for diſcovery, as much as if it had been ingroſſed in the ſame parch- 
ment, and a part of the ſame record. 


If, at the hearing of this cauſe, the defendant ſhould not have 
ſupported his plea by the anſwer, the plaintiff may counterprove 
by reading any part of that anſwer, and by that means overturn 
the plea, : 

288 1 | Does 


. — j —— _ 
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C AS E 8 Argued and Determined 


Does it not equally hold at the time of arguing the plea? that 
the plaintiff may counterprove by reading a paſſage out of the 


defendant's anſwer; to ſhew he had not ſufficiently ſupported his 
plea. | 


Upon reading the paſſages out of the anſwer, Lord Chancellor was 
of opinion, he had not made a complete anſwer to the diſcovery, 


and therefore, not having properly ſupported his plea, he ordered 
the plea to ſtand for an anſwer only, with liberty to except. 


Caſe 111. FTardingham verſus Nicholls, March 1 5, 174 6. 


To a bill for Bill was brought to be let into the poſſeſſion of an eſtate, the 
2 A defendant pleaded a purchaſe for a valuable conſideration, and 


valuable con- that the money Was paid, or is bond fide ſecured to be paid. 

ſideration is | 
ney is lot Only ſecured to be paid. 

fide ſecured to 

pas 4dr Lord CHANCELLOR. 

may never be | | 

. The defendant has not paid the money yet, and therefore, as 


over-ruled, he has notice now of the plaintiff's title, the money he has only 


ſecured to be paid, may never be paid, and confequently the plea 
muſt be over- ruled. 0 


Caſe 112. Sith verſus Smith, in the cauſe petitioms, March 24, 


1745. 


A mother pe- Petition was preferred by Mrs. Smith, on behalf of her daugh- 


titioned, that Mfc Ca977 - | | | 
Mr. Barry ter Miſs Smith, deviſee of a very large real eſtate under her 


may be re. father's will, againſt Mr. Barry, fourth fon of Lord Barrimore, that 


ſtrained Non the court may reſtrain him from marrying her daughter, being an 
marrying her 


Jaughtes, be. infant, and a ward of this court, or to make ſuch other order as 
ing an infant, his Lordſhip ſhall think fit. 


and a ward of 5 


this court; ordered, as he is likewiſe an infant, that his guardian ſhall not permit him to marry the young 


lady, without the leave of the court. 


Lok CHANCELLOR. 


This care of infants has been exerciſed by the court in different 
degrees and inſtances, 


The care of Upon the ceſſure of the court of wards, the care of the govern- 


infants revert ment of infants reverted to this court, to whom it originally belong- 
ed to this court | | 


on the ceſſure of the court of wards. - | 
| 1 ed, 


ed, and in reſpect of lunaticks, ideots, and infants, the king is bound 
to take care of them: It is not a profitable juriſdiction of the crown, 
but for the benefit of infants themſelves, who muſt have ſome 
common parent. 


This juriſdiction is exerciſed by way of puniſhment, ſometimes Exerciſed 
on ſuch as have done any act to the prejudice of infants; and like- mon mark þ 


wiſe more uſefully exerciſed to reſtrain perſons from doing any ment on ſuch 


thing to diſparage infants, where the act has not yet been com- #s have done 
leated, ES 
1 |» rag ho 
E | infants, but 
The perſon againſt whom this petition is prayed, has not in re- more uſefully, 
ſpe of family and quality diſparaged her; but then there is another 1 
objection ariſes, from a great inequality of portion and fortune be- doing an a& 


tween this young lady and Mr. Barry. 2 21 | 


; it has not yet 
Though this is not the material ingredient in the happineſs of the been com- 


married life, yet parents always take care that ſuch proviſion ſhall * — 
be made of this kind, as will enable infants to live in the world 
ſuitable to that rank to which their birth intitles them. ; 


The crown therefore acts by way of analogy to the care and pru- If the Maſter, 
dence of the natural parent, and for this reaſon, when infants un- greg it is 
der the care of this court are upon a treaty of marriage, the court if a ſettlement 
refers it to a Maſter to ſee, whether the ſettlement propoſed is Propoſed is 


proper ; if improper, the court will not give the infant leave to Sn Nt 
mar Ty. | proper, the 
court will not 


| | : . give the infant 
As the court has then, by great variety of orders, exerciſed this Gave ws mar: 


authority, it brings on the preſent queſtion, whether this is a caſe 1j. 
fit for the court to interfere in? 


The addrefles of Mr. Barry have been carryed on very impro- 
perly, begun when the lady was very young, and even in the life- 
time of her father: Complaints made by the father to Lord Barri- 
more of his ſon's behaviour, Lord Barrimore, by a letter to Mr. 
Smith, promiſſes his ſon ſhall never attempt an addreſs of this kind 
for the future. 


The father is dead, but has appointed teſtamentary guardians to 
his daughters, and given this lady and her ſiſter the inheritance of 
80001, a year, upon condition, if they marry under age, that it muſt 
be with conſent of their mother, and the teſtamentary guardians ; | 
ſo that the father has not only intruſted them with the common 
Care as guardians, but has ſhewn his intention and defire they 


ſhould be conſulted on marriage, and a previous conſent from them 
obtained, 


vol. III. I 
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306 CASES Argued and Determined 


Notwithſtanding Lord Barrimore's letter to Mr. Smith, the young 
Lady frequently met Mr. Barry at Lord Barrimore's houſe, and 
many meſſages from Mr. Barry were carried by Lord Barrimore's 
ſervants to the young Lady, and the facts are not contradicted by 
Mr. Barry, or Lord or Lady Bargimore ; ſo that it appears uncon- 
troverted that this was diſapproved of by her father in his life-time, 
and diſapproved of by Lord Barrimore likewiſe ; and yet ſince her 
father's death this affair has been taken up and carried on by Lord 
Barrimore, and not one of the circumſtances charged by the affi- 
davit of Mrs, Smith and others in ſupport of the petition denied by 
Mr. Barry, or Lord or Lady Barrimore. 


The firſt prayer of the petition is for an order on Mr. Barry not 
to marry the young Lady without the leave of the court, 


All theſe orders import only during her minority, for to be ſure 
at the age of twenty-one ſhe is ſui juris, and at her own diſpoſal. 


ee The council for Mr. Barry do not object to ſuch an order, and 
er of reſtric · _ . 

tion affets even if it was a general order, yet it would affect every body, and 
every body, whoever ſhould preſume to marry her, would incur a contempt of 
ſhould marry the court; but when there is an application againſt any particular 
the infant af- perſon to reſtrain him from marrying an infant, it is uſual to inſert 


terwards in- his name in the order. 
Curs a con- ; 


temp of the 46 a .* „ * N 
Js. The petition prays ſecondly, that all letters containing or import- 


ing any promiſe of marriage ſhould be produced. 


It has been inſiſted by Mr. Barry's council, that no ſuch order 
has ever been made by the court, 


I cannot ſay I do remember any ſuch order, but I have no doubt 
of the court's having a power of making ſuch a one, when a perſon 
obtains a promiſe in writing to bind down infants, whilſt under the 
care of the court. 


It is very true, a promiſe of an infant under age will not bind. 
the infant ; and ſo laid down in the caſe of Holt verſus Ward in the 
court of King's Bench, (vide Fitz-Gibbons's Rep. 175, and 275.) 
It was inſiſted there the infant could not ſupport an action on a 
promiſe of marriage ; the court was extremely doubtful, but were 
convinced by the argument of Mr. Reeves, afterwards Lord Chief 
Juſtice of the court of Common Pleas; and indeed it was a very 
fine one, and is the beſt report in Fitz-Gibbons's book, * 


— 


— 


: * If a man of full age and a f male of 15 promiſe to intermarry, and afterwards he mar - 
ries another, an action lies againſt him: for though ſuch marriage may be ſaid to be voidable 
as to the infant, yet it ſhall be binding on the perſon of full age, who ſhall be preſumed to 
have acted with ſufficient caution ; otherwiſe this privilege allowed infants of reſcindirg and 
breaking through their contracts, which was intended as an advantage to them, might turn 
greatly to their prejudice, New Abr. 3 Vol. 574. Holt verſus Ward, Irix. 5 Geo. 2. A 

| 8 
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As to the rules and method of practice in ſuch a caſe in the ec- 
cleſiaſtical court, that was not abſolutely determined in the court of 
King's Bench, but rather taken to be in this manner. 


Upon a contract of marriage in futuro the eccleſiaſtical court can 


only puniſh the party, pro /zfione Fider, but cannot decree a per- 
formance of conjugal rights, 


But be that as it will, and that it is only voidable; yet does not 
ſuch a behaviour as Mr. Barry's tend to entangle an infant, and to 
prevent her from marrying advantageouſly, where a proper match 
offers? and in ſhort nothing can tend more to her prejudice than 
ſuffering her to be inſnared and drawn in to enter into ſuch engage- 
ments during her infancy, and therefore it is highly incumbent on ' 
the court to ſee what ſteps have been taken to inſnare her. 


For notwithſtanding a female of twelve years of age is capable of Though in- 
contracting marriage, the canons in 1603. are expreſly againſt in- — 52 
fants marrying without conſent of parents, and a licence cannot be 2 if a male, 
had without an oath of the parents or guardians conſent, notwith- and of /welve 


Joſe < ng ak female, 
ſtanding infants are capable of entring into contracts of marriage in 4e capable of 


the notion of law at the age fourteen and twelve. entring into 
| | contracts of 
marriage; yet by the canons of 1603. it cannot be done without the conſent of parents. 


I will order Mr. Barry to produce ſuch letters as contain a pro- e, 
miſe of marriage, but not 4:l/et doux or letters of civility ; for as @ 8 
letter may contain as ſtrong a promiſe as a note in writing, therefore duce ſuch let- 
it muſt be produced: And Mrs. Smith ſhall likewiſe be allowed un ne. 
to examine Mr, Barry on interrogatories ; it has been offered by Mr. miſe of — 
Barry's council, that I ſhall look into them as a private gentleman, riage. N. B. 


but that will not be a knowledge to me in my judicial capacity, and 45 e ppt 
therefore of no uſe. | 8 be the firſt in- 


flance of ſuch 


The affidavit of Mr. Barry mentions other letters of like import _—__ 4 


and effect, but that is not ſatisfactory, therefore they muſt be pro- wicke refuſed 


duced likewiſe. | the offer of 
5 looking into 
It has been objected by Mr. Barry's council, that the letter men- _ — 
tioned in Mr. Barry's affidavit was wrote before the filing of the man, becauſe 
bill, and therefore is not a matter for the cogniſance of the court Fung gy 
Suppoſing it was before filing of the bill; this is a very nice di- knowledge to 
ſtinction, for if ſuch an affair has been carried on privately and clan- him in his 
deſtinely, without the knowledge of the mother of the young lady, 8 
and the teſtamentary guardians, I ſhall take it as one entire tranſ- 
action, in order to draw in the infant to an improper act: It might 
be done too when there was a proſpect of ſuch a bill; therefore this 
court ought not to put it upon ſuch a narrow point as this is: 
And it is very probable too this letter was delivered to Lord Bar- 
T:Mere after this petition lodged. 
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So far as relates to the promiſe of marriage, Lord Barri more has 
no buſineſs with the letter delivered to him by the ſon's ſolicitor, 

the cuſtody of the ſolicitor is the cuſtody of Mr. Barry; this is a 
kind of management too I do not approve. 


Lord and Lady Barrimore are not mentioned in the prayer of the 
tition, nor ſerved with notice, therefore are not before the court; 
but though I cannot make an order nominatim on Lord Barrimore, 
yet Iwill make an order as Mr. Barry is allowed to be an infant, 
that whoever has a power over him as guardian, ſhall not permit him 
to-marry the young lady without leave of the court ; and do dire& 
that all letters importing a marriage ſhall be produced before a 
Maſter, and that Mrs. Smith be at liberty to examine Mr, Barry on 
interrogatories. = 


Taſe 113. In the lunacy of Mr. Roberts, March 25, 1746. 


Not only the HIS matter came on before the court upon exceptions to the 
warn bor Maſter's report, which approved of the conveyance of the 
the heir of the 


Junatick is Eſtate in Barbadoes to Sir Stephen Anderſon from Doctor Finny, pur- 


bound upon ſuant to Lord Chancellor's order. 
the traverſe 


of th I aiſt- | : 5 . . 2 
nn. Before the laſt order was carried into execution, Roberts died. 


The conveyance is by leaſe and releaſe to ſuch uſes as ſubſiſted 
under the will of Mr. Robert's father, in which Sir Stephen Ander- 
ſon is the laſt remainder-man. 


Exceptions are taken by the heir at law of Mr. Roberts, and the 
moſt material is, that the conveyance ought to have been made to 
Henry Roberts the lunatick in fee. 


Mr. Noel for the exceptant, the heir at law of Mr. Roberts. 


The intent of theſe exceptions, is to leave the heir at law at 
liberty without any previous order of the court, to come to a ju- 
dicial determination of this point, either by traverſing the inquiſition, 
or in any other manner, whether he is intitled to the fee, or whether 
Sir Stephen Anderſon is intitled as laſt remainder-man under the will 
of Mr. Roberts's father. 


| He argued, that this court will not conſider the inquiſition as an 
abſolute determination of the right of inheritance of the lunatick's 
eſtate, and though he could not cite a precedent, yet ſubmitted it 
upon general rules of reaſon and juſtice, that an heir at law may tra- 
verſe an inquiſition, and that the court will not bind him down 
without a judicial determination of the point, hs 

a 


in the Time of Lord Chancellor Hinpwiex. 


That if Doctor Finny could not have been bound by the inqui- 

ſition, unleſs he had agreed previous to it to be bound, much more 

the heir at law, who has not entered into any ſuch agreement, cannot 

be bound. He cited Sir Geoffry Palmer, Attorney General on the 

behalf of Jerome Smith againſt Sir Robert Packburft,. 1 Ch. Caf. 112, 
113. 


In all judgments againſt the anceſtor the heir has the benefit of 
a writ of error, ot appeal; then why ſhould he be barred here, 
when this is a procceding only found upon the prerogative of the 


crown ? 


It was but a limited inſanity found by the jury, that Mr. Roberts 
was not of capacity ſufficient to manage his own affairs. 


A great inconvenience would follow, if the property of perſons 
ſhould be bound in this ſummary way by order of this court, and 
will be the firſt precedent of this kind ; and all that is aſked i is to 
have an opportunity of trying the fact of the lunacy. 


Mr. Wilbraham, council of the ſame fade, ſaid, we do not defire 
an immediate conveyance to the exceptant the heir at law, but only 


to ſome officer of the court, to the uſe of ſuch perſons as may here- 


after turn out to be entitled. 


By the St. de Præragat. Regis, 17 Edw. 2. c. 10. It is a ſort of 
office to intitle the King to lay his hands upon the perſon and eſtate 
of a lunatick ; and though the King cannot be properly called a 
truſtee, yet in this caſe he is quaſi a truſtee for the lunatick's 
benefit only; for it is there ſaid, tbe King — take nothing to bis 
own uſe, 


There is nothing in this inquiſition that can affect the fight of 
a lunatick to the eſtate. Vide Guttini verſus Brown, 1 Ch. Caf. 49. 
that a fine ſhall not work further than the court intended it ; the lame 
rule will hold as to the order made in this caſe, 


As to the order's being concluſive : Conſider firſt, how it would 


be in point of law, this concerns freehold. 

If a man has a judgment againſt him on demurrer, he is barred 
in a perſonal action, and can only have attaint or writ of error; 
but otherwiſe in freehold. Vide 6 Co. 7. 8. 


He can have no attaint here, becauſe it is in the caſe of the crown. 
4 Leon, 46. Anon, 
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to good uſes; and yet they are looked upon as bad, and the effects 


Mr. Robert's father. | | 


e could not be ſeiſed in fee at the time of his death, and the 


CAS ES Argued and Determined 


The common law will not allow a man to be barred of his free- 


hold, till the mere right has been tried. 


In the caſe of Addiſon verſus Dawſon, June 24, 177 1. as appears 
by the regiſter's book, for the note in Vernon's Reports, 2 Vol. 678, 
is imperfect, It was ſaid that though a perſon is found a lunatick 
with a retroſpect of ſeveral years back; yet if any conveyances are 
executed by a lunatick after this time, they ſhall: not be ſet aſide as 


of a recovery bad, where the uſes are bad. 


Lord CHANCELLOR. - 


There was a fine in that caſe, and therefore the lunatick was 
bound, as it muſt be ſuppoſed when he was examined with regard 
to the fine by the judge, that he was capable of levying. 


Mr. Attorney General for the remainder-man under the will of 


Firſt, Whether the exceptant has any right as heir at law. 


He can claim it anly as heir at law upon the ſuppoſition that Mr, 
Roberts was ſeiſed in fee at the time of his death. 


only reaſon that has been urged to ſhew he was, is, that the ſet- 


tlement made by Mr. Roberts in 1738. has barred the remainder to 
Sir Stephen Anderſon, 


The heir can have no legal right, for either Mr. Roberts was or 
was not a lunatick: If he was, the deed executed by him in 1738. 
is no bar of the remainder-man; if he was not, Doctor Finney has 


the whole inheritance, and there is no pretence of right in the heit 
at law. | 


The proceedings in this lunacy are binding upon the heir at law. 


By the ſtatute of Edi, G. c. 8. .. 6. there is a liberty to traverſe, 
but when that liberty has been once taken, there is an end of it, for 
he lunatick cannot traverſe it again. Mo 


Mr. Roberts could never have traverſed it, by ſaying he was not & 


lunatick at the time the jury have found him one. Vide Beverley's 
-oaſe, 4 Co. 123.0. . ch | 


It has been finally determined, and there is no way of trying it 


now, and cannot be controverted over again by the heir at law. 5 
| | Ir. 
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Mr. Solicitor General of the ſame fide. 
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The general queſtion is upon the order made in December 1745. 


—— —-— — 


The ground of the order was not, that Doctor Finney really could 
convey any thing, but only to preclude him from ever trying it 
over again, that Henry Roberts was a lunatick at the time of execu- 
ting the deed in 1738. 


— —— — 
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In anſwer to Mr. Vilbrabam's obſervation, that a deed of his may 
be good to good uſes, and bad to bad; he cited Leach verſus Thonip- 
fon, 3 Med. 310. and the fame in Shower's Parl. Caſ. 1 50. 


The ſingle queſtion is, whether a deed executed by a lunatick is 
void or voidable ; Judges have been of opinion it is abſolutely void, 
and not voidable only. 


—— 


222 Ce Ce EEE —— — — - 
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If the deed is ſo far a void act that it does not grant to Doctor 
Finney, it does not bar an eſtate-tail; for if he was a lunatick at that 
time, there was no deed at all. . 


ty ry — — — — 2 — 


— 
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Mr. Clerk of the ſame fide cited Manfeld's caſe, 12 Co. 124. 
where there was a fine by an ideot. 


— 


py — 
bo . DS - 
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e And reſolved in the court of Wards, that for as much as he 

was enabled by the fine as a principal, he ſhall not be diſabled to 

te limit the uſes, which are but as acceſſory; and notwithſtanding oa 
* Lord Dyer ſaid, that the Judge who took the fine was never 
worthy to take another.; and although the monſtrous deformity 

and ideocy of Baſhley, who acknowledged the fine, was apparent 

and viſible to the Judges of the Common Pleas, and the jurors, 

to whom he was ſent out of the court of wards, yet they cauſed . 


a juror to be withdrawn, by conſent of parties, and held the fine 
to be good. | | 
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Mr. Noel in reply ſaid, he apprehended the court would not put 
ſuch a conſtruction upon their order made on DoRor Finney, as to 
conclude the rights between Sir Stephen Anderſon and the heir at 
law of Mr. Roberts. | 


Lord CHANCELLOR. 


| \ 
Lane's Entries 652. is the only traverſe of a lunacy in print; and The only tra- 


there is expreſly the traverſe of a perſon ſuppoſed to be @ lunatict at verſe of a lu. 


. nacy in print 
the ume. is in Lane 


Entries. 


I 
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I think I may decide on ſome ſure and certain principles on this 
exception, without prejudicing any perſon's right, 


The queftion is, whether I ſhall leave Doctor Finney a power of 
diſputing it, if he thinks fit, by reaſon of his not having done an act 
do extinguiſh his right. % 


The exception is miſtaken, for the courſe of this proceeding was 
to ſhew, whether Mr. Roberts was a lunatick or not, and not whe. 
ther Doctor Hnney had any right to the eſtate; for to ſuppoſe that 
deed was void, and yet in force at the ſame time, would be incon- 
ſiſtent; this being the intent of the order to prevent the trying the 
lunacy over again in Barbadoes, it does not imply the court ad- 
mitted Doctor Finney to have a right. 


am of opinion not only the lunatick, but the heir of the luna- 
tick is bound upon the traverſe of the inguiſition, or it would have 
been a very fruitleſs act of parliament, | 


A trial by inſpection is the proper trial by the Lord Chancellor as 
to his perſon ; when there has been a ſolemn trial in the life-time 
of a lunatick who is bound himſelf; to ſay, that after his death, 
when he cannot appear in proper perſon, and cannot be inſpected 
by the jury, it ſhould ſtill be open to a traverſe by the heir at law, 
carries a great abſurdity with it, 


Where the The alience of a lunatick may traverſe an inquiſition as well as 
N ow the lunatick himſelf ; ſuppoſe both the lunatick and the alienee tra- 
traverſe, if he Verſe, and he is found a lunatick at the time of the alienation, is not 


is found a lu- the alienee bound? He certainly is. 
natick at the 


time of the 


alienation, the The alienee it is ſaid ſhall be bound, becauſe he was a party to 
2 s the ſuit, but the heir at law ſhall not, which would be a manifeſt 
— injuſtice, and ſtill ſtronger in the caſe of ideocy, where the crown 
grants the cuſtody and profits of his eſtate during his life; the ideot 

dies, and, according to the doctrine laid down by council, the heir at 

law may come in and traverſe the ideocy : Shall the executor of an 

ideot have an account againſt the grantee for the profits incurred du- 

ring the grant from the crown? No ſurely. 


The lunatick it is ſaid would not be bound, becauſe when he re- 
covers his ſenſes he may traverſe it; certainly he could not. 


Though I have ſaid all this upon the general point that the heit 
at law is bound, yet if Mr. Roberts was really a lunatick at the time 
of the deed, it is abſolutely void; if void ſo as not to paſs the eſtate, 
at is equally void ſo as not to bar the entail. 


1 But 
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But ſuppoſe a common recovery might have a diſtinct operation 
from the deed to lead the uſes, for a common recovery will bar the 
entail though there is no deed to lead the uſes, becauſe it is in reſpect 
of the ſatisfaction of eſtate in value, which creates the bar; yet if 
ſuch a deed as this does not paſs the eſtate, then the deed can have 
no operation as a recovery of an eſtate in ſatisfaction: Here it is 
quite a diſtind thing from the common recovery, for it all depends 
upon a letter of attorney executed by the lunatick, which is a deed, 
and therefore every thing done in purſuance of it is void: and this 


was determined in the caſe of Wentworth verſus Cholmely in the KC. ra 2: 
A.. 40 3. 5” 
See 


court of Common Pleas, Micbaelmas term 1744. | 

But I will ſuppoſe Roberts was not a lunatick, and that on a 
future bill brought here, Roberts ſhould be found not to be a lu- 
natick but a weak man, and the deed obtained by fraud or im- 
poſition : After the death of Mr. Roberts, the court muſt take it ex- 
actly in the ſame light as it ſtood before his conveyance ; if Doctor 
Finney gained no right by this deed, he can convey nothing to the 
truſtee under the order of this court, therefore the heir at law is 
not hurt. 


But ſuppoſing the entail is barred, thoſe uſes are not exiſting, and 
no prejudice can ariſe from the conveyance directed by the Maſter, 
his Lordſhip over- ruled the exception, but not ſo as to prevent 
any right the heir at law may appear to have on trial at law. 


Anon. Eaſter term 1746. SCiauſe 124. 


A Bill was brought for a redemption of a mortgage. 


Lord Chancellor ſet out with ſaying that he thought the rule in ko 8 in 
relation to redemptions, which had been eſtabliſhed in this court for qemptons 
ſome time, and which was analogous to the ſtatute of limitations, eſtabliſhed 


is a very right and proper rule; that after twenty years poſſeſſion bere by way 


of the mortgagee, he ſhould not be diſturbed, or otherwiſe it 3 of 


would make property very precarious, and a mortgagee would be no limitations, 

more than a bailiff to the mortgagor, and ſubje& to an account ; —_— 

which would be a great hardſhip. lion a mort- 

| h - gagee ſhould 

But on the other hand, I never heard of the rules that Mr. Clark 1 . 

has inſiſted on for the defendant, that whoever comes for a redemp- very right dod 

tion muſt ſhew a diſability in the owner of the equity of redemption Proper one. 

to come ſooner; and Secondly, That if the court ſhould be ſatisfied 

In this reſpect, yet they will not decree a redemption, where it 

would ſubject the mortgagee to great inconvenicnce in taking the ac- 

count. 


Vol. III. 4 L | I 
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J do not know theſe rules have ever been eſtabliſhed here, but if 
the court decree a redemption, they provide as well as they can againſt 
laying the mortgagee under inconvenience in paſſing the account. 


There never was a judge who has fat in this court, could be more 


diſinclined than I am to allow a redemption, where there has been a 


A redemption 
was decreed 
in this caſe; as 
the bill was 


length of time incurred ſince the poſſeſſion of the mortgagee of the 
premiſes in mortgage. 


Eſpecially in a caſe like the preſent, where a prowling aſſignee, 
as the plaintiff is, admits that for a very inconſiderable ſum he bought 
the equity of redemption, imagining from ſome knowledge of the 
law, he might be able to unravel a great number of circumſtances, 
and by that means intitle himſelf to a redemption : And I ſhould 
be very glad in decreeing a redemption, that I could do it for the 
ſake of the unfortunate family who were the original borrowers of 
the money; but though they have conveyed away all their right, 
yet even in the caſe of an affignee of the equity of redemption, if 
there are circumſtances which would induce the court to decree a re- 
demption in favour of the repreſentative of the mortgagor, the aſſig- 
nee who ſtands in his place will have the benefit of it. 


I am of opinion that though no ſingle circumſtance abſtracted 
from the reſt, will be ſufficient to entitle the plaintiff to a decree, 


yet taking them altogether, they are of weight enough to intitle the 
plaintiff to a decree, 


For in 1723. it was plainly a mortgage, and the bill was brought 
only in 1738. which is but fifteen years, and therefore is not within 
the bar which has of late years been laid down by the court. 


There was a caſe before Sir Je Jekyll, where he decreed a 
redemption upon the circumſtance of the perſon, (who was in poſ- 


ſeſſion of an eſtate originally in mortgage) calling it by the name 
my mortgaged efiate in his will. 


But though I decree a redemption, it muſt be upon terms; that 
the plaintiff before the Maſter in taking the account be confined to 
ſurcharge and falſify only, and the intereſt upon the mortgage to 


brought after be computed at 5 J. per cent, which his Lordſhip directed accord- 


a poſſeſſion of 
15 years only, 


ingly. 


and therefore 
not within the 


bar. 


Tynereau 


«< 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
40 
cc 
cc 
cc 
cc 
cc 
CC 
cc 
Cc 
ec 
"cc 
cc 
cc 
«c 
cc 
"cc 
cc 
cc 
cc 
(c 
cc 
cc 
cc 
cc 
t 
cc 
cc 


cc 


/ * 4 
in the Time of Lord Chancellor Hazpwickes, 315 
Fonerenu verſus Fonereau, Eaſter term 1745. Caſe 115. 


LAUDIUS Fonereau by his will deviſed as follows: “ I give After the 
„e and deviſe the ſum of 54000 /. to my executors, guardians bat Ae. 

and truſtees ſeverally and jointly, in truſt to inveſt the ſame with- 8 

in the term of ſix months next after my deceaſe, in the purchaſe his ſons died, 


of ſuch parliamentary funds, or ſuch other real or perſonal ſecu- agg felt 
made his will, 


rities as they, or the ſurvivor of them, ſhall think fit, in truſt to and his bro- 
pay the yearly intereſt and produce thereof unto all my children tber 7% 
by my late wife Elizabeth, and unto thoſe that ſhall be born by egen and 


reſiduary le- 


my preſent wife Anne, when they ſhall have attained the age of gatee, who 


twenty-one, ſhare and ſhare alike ; and that the ſhare of each of OD, — 
my daughters be paid to each of my daughters during the term the =. 
of their natural lives: And I will that the intereſt or yearly pro- children of 


duce of the ſeveral ſums or parts of the ſaid ſecurities which ſhall 5 e 
belong to my dai-zhters, who are or ſhall be married, be paid to of Peter in 


them upon their ſingle and ſeparate receipts, without the con- the ſum of 

troul or intermeddling of their reſpective huſbands, and without = of 
their being ſubject to the diſcharge of any of their ſaid huſband's ther's will ab- 
debts. And I will that ſuch my ſaid daughter or daughters re- lolutely veſted 


ceipt fingle and ſeparate ſhall be a ſufficient diſcharge to my ſaid —＋ 


executors, truſtees and guardians aforeſaid, for ſuch yearly intereſt the plaintiff as 


| : . ; his repreſen- 
and produce: and after each and every of their reſpective de- eee 


ceaſes, in truſt to divide to each the part or ſhare of the ſecurities it was fallen 
wherein the ſum ſhall have been inveſted, among the iſſue of into the g- 


ſuch of my ſaid children who ſhall happen to die, in ſuch man- Ar. — 


ner and proportion as any of my ſaid children ſo dying ſhall re- reſduary le- 
ſpectively appoint in and by his or her laſt will and teſtament ; e —_— 

and for want of ſuch appointment, then in truſt to divide ſuch e Fe 
part or ſhare of the ſaid ſecurity equally among ſuch reſpective repreſentative, 


: oy . . . as it never 
iſſue of any of my ſaid children at their reſpective age or ages of „ 


twenty - one ycars, and in truſt in the mean time to apply the in- hin//f, for it 
tereſt of their reſpective ſhare or portion towards their reſpective * /are 


# | j ; . l th 
maintenance and education: and in caſe any ſuch iſſue ſhall hap- — 4 — 


pen to deceaſe before attaining the age of twenty-one years, /e 540. 
then and in ſuch caſe I will that the ſhare of him or her or ay pry 
them ſo dying do go to the ſurvivor or ſurvivors of them; and ny 2 
in caſe all the iſſue of any of my children ſhall happen to die princival being 
before attaining the age of twenty-one years, to be divided * 
equally among all my other children or their children; the hh eweral 
children of any of my children who ſhall happen to be dead firpes of each 
at the time of the deceaſe of the longer liver of the iſſue of my en 5 
ſaid children (ſuch iſſue dying all before the age of twenty-one 0 3 
| egaties, jor 


this is a particular legary divided from the reſidue, and therefore the ſhare of Peter ought to go among the 
ſurxiving children. | | 


cc years 
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316 CASES Argued and Determined 
years as aforeſaid) to have the ſhare of his or her parent equally 
„ between them: And I will that my ſaid executors, truſtees and 
„ guardians, do until ſuch time as they ſhall have inveſted the 
full ſum of 540007. in the purchaſe of ſecurities for the pur. 
e poſes aforeſaid, pay to my children out of the reſt and reſidue of 
« my perſonal eſtate as much as will, together with the intereſt of 
e the ſecurities which they ſhall purchaſe, as they go on in pur. 
* chafing thereof, amount to 4. for each hundred yearly, for 

_ their reſpective part or ſhare of the yearly produce or intereſt 
* of ſaid 54000/, I ſay of the 54000 J. beforeſaid, to remain 
* and continue in truſtees aforeſaid; and I do hereby declare, 
e that I give and deviſe the ſaid 54000 /. to my, ſaid children by 
my former wife, and unto thoſe who ſhall be born by my pre- 
*«« ſent wife Anne aforeſaid, oyer and above the ſeveral ſums of 
money which I have given them, or obliged myſelf to give 
* them, either upon marriage, or any otherwiſe, before the ſigning 
of this my preſent laſt will and teſtament, | 


And the ſaid teſtator by the ſaid will, after payment of his debts, 
funerals and legacies, gave and deviſed the reſidue of his eſtate to 
his ſons Thomas, Abell, Claudius, Peter and Philip, to be equally 

. divided between them, and made Thomas, Abell, Peter and Philp 
executors, and died the 5th of April 1740. 


The th of October 1743, Peter died, having made his will, 
and Phihp executor thereof, and reſiduary legatee, who brought his 
bill againſt the other children of the ſaid Claude Fonereau, and in- 
ſiſted that the ſhare of Peter in the ſaid 54000 l. amounting to 
 6ooo!. was abſolutely veſted in Peter, and ſo belonged to him as his 
repreſentative ; if not ſo, yet the teſtator not having made any pro- 
viſion for the contingency of any of his children dying without any 
iſſue, the ſhare of ſuch child ſo dying fell into the reſduum of the 
teſtator's eſtate, and belonged to the reſiduary legatees excluſive of 
the other children. 


The daughters by their anſwers inſiſted, that though the con- 
tingency of a child's dying without iſſue was not in words provided 
for, yet it was virtually included in the more remote contingency 
provided for by the will, (vig.) the iſſue of any of the children 
dying before twenty-one without iſſue, and that it might according to 
the limitation over in that caſe be divided among all the children 
equally, | | 


The caſes cited for the plaintiff were Eaſtcourt verſus Warry, Com. 
berb. 437. Newland verſus Shepherd, 2 P. Wms. 194. which Lord 
Hardwicke ſaid, he could ſee no reaſon to approve of as reported 


there. 2 Ventr. 363. Hutton verſus Simpſon. 2 Vern. 722. pt 
| | verſus 
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verſus Simpſon. Harris verſus Chaplin, the 25th of February 173 5. 
Cro. Eliz. 525. * | - 


For the defendants was cited the caſe of Jones verſus Weſtcombe, 
Mich. term 1711. Eg. Caf. Abr. 245. 


Loxp CHANCELLOR. 


There are three queſtions in this caſe. 


The firſt is, if this ſhare belongs to Philip Peter's repreſenta- 


tive, 
Secondly, if it goes to all the ſurviving children, 


Thirdly, If it falls into the general re/duum of the teſtator's 
eſtate, 


As to the firſt, T am very clear it cannot 2 to Peter's repre- 
ſentative, becauſe it never veſted in Peter himſelf; for nothing is 
given to any of the children but the ſhare of the yearly produce and 
intereſt of the principal ſum of 54000 J. which is intended as a pro- 
viſion for the ſeveral ftrrpes of each child. 


As to the ſecond queſtion, I am of opinion it will go according 
to the deviſe over, and that muſt be according to the intent of the 
teſtator collected from the ſeveral parts of the will, 


Confider it with regard to the contingency, and as to what di- Where there 


ſtinguiſhes it from the caſe of Jones verſus Weſtcombe : It is inſiſted 34, f | 


by the plaintiff that the contingency muſt happen of a child being eſtate, if the 

born, and that child dying without ifſue before the age of twenty- _ ” 

one, or the deviſe over of the ſhare to the other children cannot take ndddiee I 

effect. | | — is, 
never 


In the caſe of a real eſtate, ſuch a conſtruction could not be _— 


made, becauſe where there are remainders it has been conſidered as over takes ef- 
a diſpoſition of the reverſion left in the teſtator, and if the perſon ec. 

to whom the particular limitation is, never has been in efſe, the re- 

mainder over takes effect. 


—_— 


FJ. S. after the deviſe of ſeveral parts of his real and perſonal eſtates to ſeveral perſons, 
deviſes the intereſt and produce of the ſurplus of his real and perſonal eſtate to his grand- 
children, until their age of 21. This will paſs the abſolute right and property of the real and 
perſonal eſtate to the grandchildren after age. Newland verſus Shephard, 2 P. Wms. 194. 

9 F Hardwicke ſaid, he could ſee no reaſon to approve of this determination as re- 
ported t. | 


Vor, III. 4 M It 


_ - EET TITTIES RS *% pa = - 
— — , 7— DAN Ä T U. ⏑ oe. oo on 


22 9 . - 
D x RS PS. ws 


7” — 


> 4 {i =4 — — 
* 
—äj ͥ : > —— — 


g 
i 
1 
= 
= 
{ 
i 
4 


* 
* — . — — — — — — 
5 — _ 
=> <— —Z— —— — — . — ñ——— ————— — — — — — ———⏑—‚—«⁰Ü⁰¼ —˙— —— Ie ere nee ce no —— —— a _- 3 = a 
RN N — « 4 — — 2 * — —— — — — — 5 * . * = - 


P ˙ Wo ooo to 
— K — 


a —_ — . 
* * . — 
, e ] wb'ũ wo C---- o©_ 


318 CASES Argued and Determined 


It was ſaid, the diſpoſition of perſonal things differ, becauſe they 
cannot be diſpoſed of by way of remainder, and are executory, which 
muſt take effect ſtrictly according to the contingency upon which 
they are limited. | 


There may Jones verſus Weſicomb is an authority directly contrary, according 
1 to Lord Harcourt's opinion; and of that opinion were the court of 
in wil. King's Bench: The ejectment there was for the freehold, and will 
though the not determine the judgment of this court with regard to perſonal 
| — to eſtate: I am of Lord Harcourt's opinion upon the reaſon of the 
Jay weight on thing: People frequently differ in expreſſion, though they mean the 
riet forms 'of ſame thing; and it would be conſtruing wills by too great a ni- 
3 cety, to lay weight upon ſuch ſtrict forms of words, when the mean- 
ing is plain, ing is plain: I never knew a caſe where this court has departed from 
. wg aue ſuch a latitude of conſtruQion, as the courts at law would have 
with wo made upon a limitation of a freehold eſtate, in order to defeat a be- 


great nicety. queſt over, though it has frequently done ſo to ſupport a deviſe over. 


This brings it to the intent of the teſtator, and there is no doubt 
of that, for there can be no reaſon for a deviſe over in caſe of the 


iſſue of a child dying, and not in the caſe of a child itſelf dying with- 
out any iſſue at all. | | 


The caſe of Eftcourt verſus Warry in Comberbach, is reported in 
a book that is very incorrect, and of a very different contingency, 
and can be no authority in the preſent caſe. 


As to the third queſtion, if it falls into the general refiduum, 
there are ſome circumſtances here which make it a ſtronger caſe than 
Jones verſus Weſtcomb, for I think here appears an intent that it 
ſhould go over abſolutely, from the introductory clauſe of the teſta- 
tor's will: It is plain he intended to diſpoſe of his whole eſtate ; it 
is plain this was a fund detached and divided from the general re- 
ſidue of his eſtate: And the introductory words of the reſiduary 
clauſe are, after payment of all debts, &c. and legacies, I give the 
reſidue ; this is a particular legacy, and divided from what he in- 
tended to be the reſidue: And I am of opinion the ſhare of Peter 
ought to go among the ſurviving children, 


Sher man 
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Sherman verſus Collins, February 4, 1745. Caſe 116. 


OHN COLLINS by will, dated the 16th of October 1733, The legacies 
* gives and bequeaths unto each of his daughters Ann and Mary onder the will 
« (vlins, three hundred pounds, to be paid to them by his executor 8 N 
« Jobn Collins, when he ſhall attain his age of twenty-ſix ; but 27 and the time 
e regard my two daughters are already provided for by lands ſettled on of payment 
c them by me, and my late wife, and by legacies left them by their N 4 
« grandfather, and which I have paid unto them ; it is my intention cumſtances 
that they ſhall not be intitled to any intereſt for the ſaid ſums to *"'ing from 
«© them given by me as aforeſaid, before the ſame ſhall become pay- 10 the ears. 
« able as aforeſaid ; however, for the better ſecuring the ſaid ſeve- and therefore 
e ral ſums of three hundred pounds given to my two daughters, ee 
* my will is, that my two cloſes in Sutton ſhall ſtand reſpec- the plains. 
« tively charged with my perſonal eſtate, and be liable to the pay- 
e ment of the ſaid ſeveral ſums of three hundred pounds to my tas 
* daughters at the time abovementioned, with a power to enter and 
e hold till payment of principal and intereſt, from the time it ſhall 
« become due, and after payment thereof, deviſes the premiſſes to 
* his ſon John Collins in fee, whom he makes executor, and reſi- 


** duary legatee.“ 


Both the daughters arrived at their age of twenty-one, but died 
before John Collins attained his age of twenty-ſix; one of them 
married, and left two children, the other is dead unmarried, but 
by will gave the three hundred pounds to her ſiſter, 


The huſband, and the two children, bring the bill for the 


legacies. 


Mr. Brown, for the plaintiffs, cited Pow/et verſus Degget, 2 Vern. 

86. Miller verſus Warren, id. 207. Jacliſon verſus Farrand, id. 

424. Bruen verſus Bruen, 2 Vern. 439. Pitficld's caſe, 2 Will. 513. 
and Lowther verſus Condon, before Lord Hardwicte, the iſt of June : 
1741. * | i * . before 
caſe 111. 


It appeared that the perſonal eſtate was not ſufficient. 


Mr. Clark, of the ſame ſide, cited Hall verſus Terry, M. J. 1738, 
I T. Ath, 502. and King verſus Withers, Caſ. in the time of Lord 
Talbot 117, and Buckley verſus Stanlake, the 4th of November 1719. 


Mr. Robinſon, of the ſame ſide, cited Hutchins verſus Fitzwater 
and Foy, L. C. B. Cumm. 716. 


Mr. 


ö 
| 
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Mr. Solicitor General, for the defendant, the executor, cited 
Bradley verſus Powell, Caſ. in the time of Lord Talbot 193. and 
Hall verſus Terry, 1 Tr. Al 502, to ſhew that the general rule 
ſhall prevail if the legatee dies before the contingency happens, 


Mr. Eręſtin, of the ſame fide, cited Swinbourne's 4th part 317. 
and Bright verſus Norton, before Lord Talbot, a ſimilar point with 
Bradley verſus Powell, and Tourney verſus Tourney, Preced. in Chanc. 
290. 


Lord CHANCELLOR. 


This is a legacy in the firſt place on perſonal eſtate, and if de- 


ficient, a right of entry is given upon real eſtate, and to hold till 
ſatisfied. 


The reaſons I ſhall go upon are partly reaſons founded on the 


rules of this court. 


Firſt, That this is a legacy given to two daughters generally, 7o 
be paid when his fon John Collins ſhall attain his age of twenty-ſix. 


ww dere it ia With regard to the perſonal eſtate, it is not diſputed at the bar, 
— 0 neg but the plaintiffs are intitled ; it is true, it has been determined, 
ſonal, though Where there is a mixed fund of real and perſonal, that notwith- 
conſidered as ſtanding it is conſidered as a veſted legacy as to the perſonal eſtate, 
7 yet otherwiſe as to the auxiliary fund, and ſhall not be raiſed out of 


to the latter, the real eſtate, where legatee dies before the time of payment. 
yet it ſhall not h 


be raiſed out of the former, where the legatee dies before the time of payment. 


Even this was a caſe of pretty hard digeſtion when i deter- 
mined, becauſe, if the duty itſelf was due, where the land was gi- 
ven as a ſecurity, it ſeemed a little harſh, that the land ſhould not 
be commenſurate to the ſecurity. 


This determi- But to prevent bringing unneceſſary burdens upon heirs, the court 
— Bigg was prevailed upon to determine it ſo, and it is now ſettled that it 


hard one at ſhould follow the rule of portions and legacies chargeable on real 


the time, but eſtate, and fink in the land. 
has prevailed 


ever ſince, to 


prevent un- Which brings it to the queſtion, what would be the conſe- 


neceſſary bur- quence if theſe legacies had been originally chargeable on real 
— —-. ſtate. | | 


brought upon 
heirs, 


* But in regard my two daughters are already provided for 5) 
« lands ſettled, &c.” 


4 It 


in the Time of Lord Chancellor HARDWIcERE. 321 


It is true, the general rule is, that where a legacy or portion is to Where a le- 


be paid at a certain age, or certain time, if the legatee die before ian 


that age, or before the time of payment comes, it ſhall ſink into paid at a cer- 
the land, and has been fo eſtabliſhed ever ſince the caſe of Poulet n 386, ar 


verſus Poulet, 2 Ventr. 366, 367. and 1 Vern. 321. —_ the 


before that 
age, or time, it ſhall ſink into the land. 


It was determined originally upon portions, afterwards was ex- — — de- 
tended to legacies, and taken from circumſtances regarding legatees — — 
age, or day of marriage, the court concluding that parents thought terwards ex- 
if their children did not live to ſuch time, that they would not bended to le- 


"AT p p acies, and 
want their portions or legacies, - 


circumſtances regarding legatee's age, or day of marriage. 


But it cannot be ſaid it holds equally ſtrong where the circum- The rule not 
ſtances are taken from the conveniency of the eſtate, and not from . 
the perſon of the legatee. N . 

85 are taken 


from the conveniency of the eſtate, and not the legatee's perſon. 


King verſus Withers, before Lord Talbot, was the firſt caſe where Determined 


a legacy was determined to be veſted, though charged upon land, on oa 1 


circumſtances ariſing from conveniency to the eſtate; for his Lordſhip was caſe of King 


of opinion there the legacy ſhould be raiſed, the time of payment — . 


being poſtponed for the conveniency of the eſtate; and though Lord jegaey, though 
Talbot took notice of this diſtinction, in Bradley verſus Powell, which charged upon 
came before him after King and Withers, yet there was a material . 
difference, for the perſon died before the time appointed for payment time of pay- 
came, and therefore he determined the portion to fink ; the ſtrong ment being 


reaſoning in King verſus Withers, was, that the teſtator intended, PR or 


for the 
upon the event of the ſon's dying, to increaſe his daughters provi- conveniency 


ſion, and her family. of che eltate. 


If this be the general doctrine, confider how it ſtands here, the If the ſon had 


time of payment was moſt manifeſtly poſtponed, in order to pre- — 
vent the burden of intereſt falling upon the eſtate of the ſon till he 2 | = 


attained his age of twenty-ſix ; and when he has given this expreſs would not 


reaſon, to infer from thence that the daughter ſhould loſe the Tn. a4 


principal, or her repreſentatives, would be a very forced con- legacies, as 
ſtruction. | the contin- 14 
a | | gency had not 1:29 
ö | happened. Wi! 
A dying before the contingency happens, is the reaſon. why a 1 
legacy that is charged upon land ſhould not be payable, and I do i} 
not ſee, if the ſon had died before his age of twenty-ſix, how the 1 
daughters could have been intitled. 


a> — — 
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Where the In the caſe of Lowther verſus Condon, the ſtrong reaſon which 
runs - weighs with me was, that the portion was directed to be raiſed af. 
raiſed after ter the death of the teſtator's wife, and therefore poſtponed merely 
the death of from the conveniency to the eſtate and family, and not intended 
4 N that the daughters ſhould loſe their portions becauſe they died before 


ny caſes where the mother; and there are a great many caſes where this court has 


this court has held jt ſhall not be raiſed in the mother's life-time. 
held it ſhall | 


not be raiſed | 5 
in her life- Thereſore, if conſidered ſingly upon the general rules of the court, 


time. the legacy would be veſted, and tranſmiſſible. 


I do not reſt it here, but am of opinion, on general rules of law, 
it is a veſted legacy, for the plaintiff might have had a legal remedy 
by ejectment: The words are, with a power to enter and bold till 
payment, &c. Vide the will, 


This I take to be a right of entry given them to hold the land 
in the nature of a tenancy by elegit, and rightly ſaid at the bar, to 
be a chattle intereſt, 


A right of en- Tt has been improperly called a power, for it is a right of entry, 
oy OY Sue, which differs from a power; for a right of entry will go to execu- 
for it will go tors and adminiſtrators; for if a chattle intereſt be granted to a 
to executors man, though his executors are not named, yet they will take it 
and admini- . : . 

rn barely as his repreſentatives. | 


Tf this be ſo, then there is a legal remedy to enter, and hold the 
lands till principal and intereſt be ſatisfied. 


Nov, can it be ſaid, where plaintiff ſhall have a fatisfa®ion in 
his own perſon at law, yet that T ſhould relieve againſt it in this 
court, merely upon a will, and where all perſons are volunteers? 


The caſes have, for 'the moſt part, ariſen upon equitable charges, 
where there is no remedy except in this court, and in the caſes 
of truſts, as it can only be determined here, whether the truſt 
has ariſen or not. | 


This is not an equitable charge, but a legal one, and differs from 
| thoſe caſes; ſo that the party having his remedy at law, by eject- 
ment, there are no grounds for this court to take it from him. 


But the plaintiff comes here properly to have an account of the 
perſonal eſtate of the teſtator, in the firſt place, and likewiſe to avoid 
- Circuity ; for if the plaintiff had recovered at law, then the defen- 


dant would have had a right to be relieved here, upon payment of 
principal and intereſt, 


His Lordſhip decreed the legacies to the plaintiff, 
BY Sarab 
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Sarah Deacon, March 26, 1746. exe-) Caſe 115. 
cutrix of the will of Joſeph Smith de- 5 
ceaſed, ſon and heir of Joſeph Smith his & Plaintiff. 
late father deceaſed, by Martha, his | 
| * 


fe wife, 


Eleanor Smith, widow of Jaſeph Smith, 
the father, and five of his children, 


Defendants. 


N Eaſter term 1742, Joſeph Smith, the younger, brought his bill A man can 

_ againſt Eleanor Smith, the widow and adminiſtratrix of Joſeph 3x near th 
Smith the father, and the other defendants, his children by Eleanor, his heir or 
for an account and diſtribution of the father's perſonal eſtate, and executor, for 
for a diſcovery of the real eſtate which he was ſeiſed of at his deb in 
death, and all mortgages, &c, and for an account of rents, and to or permiſſion, 


be let into poſſeſſion, and therefore 


it is the inten- 
tion that go- 
The defendant Eleanor, in her anſwer to that bill, ſet forth, verns the 

that by deed poll, or articles of agreement, dated the 28th of Tuly 2 

1716, between Joſeph Smith, the father of the plaintiff, of the one 1ance. 

part, and Francis Magell, the defendants father, of the other, 

Smith covenanted for him, his heirs, executors and adminiſtrators, 

with the laid K7dgell, &c. that in conſideration of a portion of four 

hundred pounds, the ſaid Smith ſhould and would convey and ſettle 

bouſes, lands and tenements, or a rent charge iſſuing thereout, of the 

yearly value of forty pounds, on truſtees, to the uſe of himſelf for life, 

and afterwards to Eleanor for life, in bar of dower, remainder to the 

beirs of Joſeph Smith on tbe body of Eleanor, ſubject to a power to 

charge the eſtate of forty pounds per ann. with three hundred 

pounds as a proviſion for the younger children of the marriage. 


Joſeph Smith, the elder, at the time of his marriage with the de- 
fendant Eleanor, was not ſeiſed of any real eſtate, whereof he could 
make a ſettlement purſuant to the articles, but afterwards ans 
a freehold called Cheeſeman's in Eaſt Ley, in Berkſhire, of the yearly 
value of nine pounds, and a freehold meſſuage at Weſt 1//ey, of the 
yearly value of forty pounds, ſubject to an eſtate for life of Mary 
Smith, widow, in an undivided moiety thereof : before the laft pur- 
Chaſe the ſame eſtate had been mortgaged for 1000 years term, to 
Joſeph Smith the elder, for ſecuring two hundred and fifty pounds 

and intereſt, 


The defendant, Eleanor, inſiſted, that her huſband purchaſed the 
ſame, or ſo much as was in poſſeſſion, in order to enable him 10 
perform the articles. 

2 Soon 
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to be anſwered. out of the inteſtate's perſonal eſtate. 
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Soon after Joſeph Smith the father's purchaſe of the eſtate at V 
Tiley, he aſſigned over the mortgage to a perſon, without the de- 
fendants joining with him, for the remainder of the term of 1000 
years, for ſecuring two hundred and fifty pounds, and intereſt, to 
that perſon. | 


The defendant Eleanor, ſoon after her huſband's death, obtained 
letters of adminiſtration, and with his perſonal eſtate paid off the 
two hundred and fifty pounds, and intereſt, to the mortgagee, who 


aſſigned the term to one Stevens, in truſt for ſuch perſon as ſhould 
be intitled to the freehold and inheritance, | | 


She entered too upon Cheeſeman's eſtate, and received the profits 
and ſhe and her eldeſt ſon, by their anſwers, inſiſt the marriage 
articles ſhould be carried into execution, and that a ſettlement be 


made of the real eftates whereof Joſeph Smith died ſeiſed, and in caſe 


they ſhould not be ſufficient, then other lands to be purchaſed out 
of the perſonal eſtate, ſufficient to make up a freehold eſtate of the 
clear yearly value of forty pounds, and ſettled, purſuant to the ar- 
ticles, to the uſe of the defendant Eleanor, for life, with remain- 


der to Francs, and the heirs of his body, as being the eldeſt ſon 
of the marriage. | * Wh 


The plaintiff infiſted, that his father purchaſed theſe freehold 


eftates, with an intent that the plaintiff ſhould inherit them, and 


that the defendant's marriage agreement, if inſiſted on, ought to be 


made good out of the perſonal eſtate. | 


The evidence for the defendant was, that Joſeph Smith, the fa- 
ther, ſaid, he purchaſed the eſtate called Cheeſeman's, with an in- 


tent to build a houſe on part, and that the defendant and his wife 
ſhould live there after his death. 


The cauſe being heard before the Maſter of the Rolls, the 25th 


of June 1743, his Honour declared, that Cheeſeman's eſtate in Eaſt 


Ley, and ſo much of the Veſt Iifley eſtate as was in poſſeſſion at 
the time of Joſeph Smith's purchaſe, being an undivided moiety, 
ought to be conſidered as purchaſed in part performance of the co- 


venant in the marriage articles, for making a jointure of forty pounds 


per annum on Eleanor, and a proviſion for the iſſue of the marriage, 


and ſhould be ſo ſettled and that the other moiety of the Weſt Ii 
Aey eſtate, not being in poſſeſſion at the time of the purchaſe, was 


not to be conſidered as purchaſed in purſuance of the articles, but 
belonged to the plaintiff, as heir at law, and decreed accordingly ; 
and if the Cheeſeman's eſtate, and the moiety of the Weſt Iifiey eſtates, 
were deficient to make good the covenant in the articles, the ſame 


o 


+5: Bolin 
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Before any further proceedings, the plaintiff Smith died, but by 
his will had deviſed to Sarah Deacon, her heirs, executors and ad- 
miniſtrators, all his real and perſonal eſtate, and appointed her ſole 
executrix, by virtue whereof the became intitled to the benefit of 
the ſaid ſuit, and ſtands in the place of Joſeph Smith the younger, 
with reſpe& to his title and intereſt in the real and perſonal eſtates 
of his late father. 


Sarab Deacon, in Hilary term 1743, brought her bill of -revivor, 
and the proceedings were ordered to ſtand revived. 


The defendants, ſoon after the hearing of the original cauſe, pro- 
cured the decree to be ſigned and inrolled, and thereby. prevented 
any rehearing, or appeal againſt the faid decre, which the preſent 
plaintiff inſiſts is erroneous, and hath therefore exhibited her bill of 
review, to ſhew the decree is erroneous in the following; particulars, 
for that the eftates called Cheeſeman's, and ſo much of the Weſt Ilſley 
eftate in poſſeſſion at the time of the purchaſe did belong, and ought to 
have been decreed to the plaintiff Joſeph Smith, as beir at law to 
bis fagher. © . 0 


That it ought to have been decreed likewiſe, that the rents and pro- 
fits of ſuch eſtates ſhould have been paid to the plaintiff, and the deeds 
delivered up to him, and the defendant Eleanor to procure the mort- 
gage term to. be affigned to the plaintiff. 


That it 6ught to have been decreed likewnſe, that the perſonal eflate 


of Joſeph Smith, the father, ſhould be applied to make good the whole 


arrears of forty pounds per ann, from the time of bis death, and in 
the purchaſe ef houſes, lands and - tenements of 401. per ann. zo be 
ſettied to the uſes in the articles. 


She therefore prays, that for theſe defects in the decree, it may 
be reverſed. 


Lord Chancellor took ſame time to conſider, and this day gave 
judgment. 


The plaintiff's council have relied upon two objections, 
Firſt, That here was no ſufficient act appears to be done by 


Joſeph Smith the elder, and covenantor, to affect or ſubject theſe 
lands to the articles. | | 


Secondly, That it might be prejudicial to purchaſers and. credi- 
tors, to conſtrue theſe lands to be liable to the articles. 


Vo r. III. 4 © As 


| 
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As to the firſt, I am of opinion, that there are not ſufficient 
reaſons to determine that theſe lands are not bound by the articles. 


In all theſe caſes, the court have gone upon the intention of par- 
ties, and have not required that ſtrictneſs as in the ſtatute of frauds 
and perjuries ; and many caſes have gone ſo far, as to rely upon a 
ſtrong preſumption merely, without any poſitive evidence, 


What has governed the court is, that a man can be no contraQor 
with his heir or executor, for they all derive under his will or per- 


miſſion ; therefore, that the intention ſhould be the rule, and turn 
the balance. | | 


The caſe of Lechmere verſus Lechmere, the 13th of May 1735, I 
mention for the ſake of the general ground, for there Sir Joſeph 
Jekyl laid it down, the intention ought to be the rule, agreeable to 
the judgment of three ſucceſſive Chancellors, Lord Somers, Lord 
Cowper, and Lord Harcourt. 


Tn the caſes oo Lord Talbot, on the rehearing, laid down the ſame rule, and ſaid, 
ſatisfaQtion, << the caſes upon ſatisfaction are generally between debtor and cre- 


One rule IS, 


chat it depends ditor; and the heir is no creditor, but only ſtands in his anceſtor's 
on the intent * place: one rule of ſatisfaction is, that it depends upon the intent 
of the party, « of the party, and that which way ſoever the intent is, that way 
way ſoever it muſt be taken; but this is to be underſtood with ſome re- 
the intent is, “ ſtriction, as that the thing intended for a ſatisfaction be of the 
CHIEN * ſame kind, or a greater thing, in ſatisfaction of a leſs; for if other- 
8 wiſe, this court will compel a man to be juſt before he is gene- 

* rous, and ſo will decree both:“ But theſe, queſtions, he ſaid, are 

no ways material in this caſe, which turns entirely upon Lord Lech- 


mere's intent at the time of the purchaſes made. Caſ. in Chan. in 
Lord Talbot's time 92. 


cc 


I cite it, to ſhew, that both the Maſter of the Rolli, and Lord 
Talbot, who differed in opinon as to the point only of the fee-ſimple 


lands, purchaſed ſince the covenant, laid down the ſame general 
rule as to the intention, 


Therefore, I am of opinion, it is not material in this caſe, to 
require particular acts to be done; but if there is a ſufficient pre- 
ſumption, it was the intention of Joſeph Smith the elder, it ſhould 
go according to the articles, the land is bound by the articles. 


The ſecond objection was, that it might be prejudicial to pur- 


chaſers and creditors to conſtrue theſe lands to be liable to the 
articles, 


I think 
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I think no pur chaſer, or mortgagee who is a purchaſer pro tanto, 
will be affected; for if the huſband had fold them or mortgaged 
them, it would have been evidence of a different intention, and 
would therefore have taken off all evidence of his intention to bind 
them by the articles. 


It is ſaid the creditors by ſpecialty would be affected by it: I lay It is i the 


no weight on this, for the wife and the iſſue of the marriage are cre- Power of the 


0 ., = f th 
ditors by ſpecialty themſelves, and it is in the power of the owner 8 — 
of the eſtate to prefer one ſpecialty creditor to another, for none of fer one ſpe- 


them have any ſpecifick lien upon the lands. _ 4h 


| | for none of 
In the caſe of Roundell verſus Breary, 2 Vern. 482. the court were them have 
of opinion that the articles were a lien on the lands whereof the fa- |" 2 


. . - lien upon the 
ther was then ſeiſed, though no particular lands were mentioned in — 


the articles. 


Now the objection held equally ſtrong there with regard to cre- 
ditors by ſpecialty; and therefore, as to this part of the preſent caſe, 
the intention of the huſband ought here to prevail, if it appeats by 
preſumption, he meant the eſtate ſhould be bound by the articles. 


But another objection has been taken, that admitting there was 


ſuch an intention, yet there is no ſufficient evidence of ſuch inten- 
tion. | 


Firſt, from the nature of the articles themſelves. 


Two things were relied on to ſhew, that no intention could from 
the nature of the articles appear. 


Becauſe that there are articles #9 convey and ſettle lands, and not 
to purchaſe. | 1 


Secondly, that here is an option to ſettle lands of forty pounds 
per ann. or a rent- charge out of the lands. 


As to the firſt, I am of opinion it is much too light a difference 
in the preſent caſe to diſtinguiſh it from Lechmere verſus Lechmere. 


Every caſe of this kind muſt be taken according to it's own cir- 
cumſtances. 


Joſeph Smith the elder, when he entered into theſe articles, had no 
eſtate in land at all, and conſequently he muſt purchaſe lands before 
he could ſettle them: And amounts to the ſame thing as if the ar- 
ticles had been o purchaſe and ſettle, 


It 
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It has been truly ſaid, he might have done it out of lands pur- 
chaſed, or lands deſcended to him, for he was maſter of both. 


The firſt act to be done, was to acquire them, and then he was to 
- convey and ſettle ; this is too flight, therefore to take it. out of 


the caſe of Lechmere and. Lechmere. 


As to the ſecond thing, that here is an option to ſettle. lands of 
forty pounds per ann. or a rent-charge out of the lands. | 


Joſeph Smith has made no ſach ſettlement, and I cannot preſume 
that he has made the option of that part of the disjunctive of ſettling 
a refnit-charge: For as he was debtor and covenantor, the preſump- 
tion lies that he would ſettle in ſuch manner as would be the leaſt 


burdenſome to himſelf. 


There is evidence in the cauſe, to ſhew, that his intention was 
to ſettle the lands, and not à rent-charge, for that he was heard to 
ſay, that he intended to build a houſe on the Cheeſmar eſtate tor 
his wife to live in, provided the ſurvived him, 


I TI muſt preſume him juſt before he was generous, and that his 
meaning was to do what he covenanted before he gave her any 


thing. 


The objections have been carried ſtill further from the nature of 
the purchaſes themſelves; that the purchaſes were made by drib- 
lets and ſmall parcels. 


That was an objection which was made in Lechmere verſus Lecb- 
mere, and over- ruled by the court. | 


As to the Cherſman eſtate, it is not pretended but that was a 
proper purchaſe to be ſettled in part ſatisfaction of the articles. 


As to the Weſt Iſiey eſtate, It was ſaid that one moiety being 
in reverfion would deſcend to his ſon, and the other could only 
be affected by the articles. | 


Though the moiety was in reverſion, | yet there was but one life 
upon it, and therefore it might ſtill be his intention it ſhould be 
bound when it fell in, 


Another objection has been taken from the-mortgage, that it was 
. antecedent to bis purchaſe, and aſſigned over to another perſon tor 
a valuable confideration, | 


It was only continuing in effe& the ſame mortgage upon the eſtate, 
becauſe he wanted to take up money to complete the purchaſe. 
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In Lechmere verſus Lechmere the purchaſe was aired to be made 4 
within one year after the 'martiage, but not made till ** after, and 

the covenant being broken, there could not be faid to be a perfor- 

mance of it. 


Here, this gentleman had his whole life to perform it in: And 
if Lord Lechmere's purchaſe had been made within the year, it would 
have been ſtronger, 


The ſtrong reaſon in that caſe was, that the Lady's truſtees 
had no notice, nor the leaſt pretence that they were adviſed with 
about it. 


In the preſent, there is nothing in my opinion ariſing from the 
nature of the articles, to take off from the preſumption of the huſ- 
band's intention, that the land ſhould be bound by them; and the evi- 
dence likewiſe in this caſe, of his intention ſhe ſhould enjoy them 
for life, is an additional fact more, than in Lechmere verſus Lech- 
mere. : 
The caſe of Took verſan Haſtings, 2 Vern. 97. is a ſaying as: Difuns in re. 
of the court, and dictums in reports are nat greatly to be relied on, 2 2 
without the ſtate of the caſe, and therefore I ſent to the regiſter for relied on 


the decree which was made in 1688. — — 


It does not appear by the book, whether the eſtate of Backwell was _ 


purchaſed before or 4 the bond to ſettle land; if after, to be ſure 
a very ſtrong caſe. 1 5 


The other caſe relied-upon was Roundell verſus Breary, 2 Vern. 
482. | 


The difference between the two caſes is this; 


That here it is to convey and ſettle lands. 


The covenant there was only to ſettle lands of 1 50 l. per ann. and A covenant to i 

. convey an 1 

thitefore not ſo ſtrong as the preſent. ct . | 
ſtronger than 1 


| Theſe were the particular caſes relied upon. | to ſettle only. 


For theſe reaſons, and the authority of theſe caſes, I am of opi- 611 
nion, it would be too hard to reverſe the decree, and beſides ex- = | 
tremely convenient for families that it ſhould be ſo determined, [NR 


The party who is to purchaſe cannot buy the whole at once, | 1 | 
but by PREM. i 
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Though the And becauſe he happens to be cut off by death, before it is 
party who "compleated, to ſay, for this reaſon, that it ſhould deſcend upon the 
under a cove- - ; FP P C 
vant to pur- heir at law, would make great confuſion in families; and therefore 
chaſe and ſet the Maſter of the Rolls has done extremely right in determining 
3 upon what appears to be the intention on preſumptive evidence of 


compleated it, that intention; and conſequently I do affirm the decree. 
that is no rea- | 

ſon why it ſhould deſcend upon the heir at law, and therefore the Maſter of the Rolls did right, in deter- 
mining upon what appears to be the intention, on preſumptive evidence of that intention; and the decree 


affirmed. . le e. . 94.4 LES PP 
1 F-- ... ere 0 x 


Caſe 118.  Reyni f | 
. Rom yer Martin, May 5, 1746 
A mother by LIZ A BETH Phillips, by her will the 26th of October 1734. 
— _ wks gave and deviſed unto Martha Phillips her eldeſt daughter, all 
yan "" her real eſtate, to have and to hold to her and her heirs for ever, 


| marry with ſubject to ſuch charges as ſhall be therein after expreſſed. 
the conſent of | 

truſtees, or the major part of them, and ſignified in writing, before ſuch marriage had, then I give to her, 
and not otherwiſe, 800 J. and directed M. to pay her 30 J. yearly whilſt ſhe continued ſole, by 15 J. each 
May day, and All Saints day, and charged all her real eſtate with debts of all kinds and legacies. 

The daughter after the death of the mother married the plaintiff without the conſent of the truſtees, and 
died ſoon after, but before her death the truſtees declared their conſent and approbation in writing. Lord 
Chancellor direct d the plaintiff ſhould be paid the arrears of the 301. pro rata till the marriage ; and in caſe 
the perfonal eflate ſbould be exhaufled by payment of debts, ſo much of the real eſtate to be ſold as will pay the 
800 J. and arrears of the annuity. 


Then follows the clauſe upon which the preſent queſtion aroſe. 


Provided always, and it is my will, if my daughter Mary mar- 
<* ry by and with the conſent of the truſtees (therein particularly 
% named) or the major part of them, and ſignified in writing be- 
& fore ſuch marriage had, then, and not otherwiſe, I give and 
* deviſe unto my ſaid daughter Mary the ſum of eight hundred 
* pounds; and it is my will that my ſaid daughter Martha ſhall pay 
% unto my ſaid daughter Mary the ſum of 30 J. yearly during the 
<< faid Mary's continuing ſole and unmarried, by fifteen pounds 
* each May day, and All Saints day; alſo I do hereby charge all 
“ my aforeſaid real eſtate with all my debts of all kind, and with 
all my legacies, : 


The teſtatrix died leaving iſſue two daughters Martha and Mary; 
Mary married Thomas Reyniſh the plaintiff, without the conſent of 


the truſtees, and - died ſoon afterwards, but before her death the 
truſtees declared their conſent and approbation in writing. 


This bill was brought by Thomas Reyniſh, as the repreſentative 
and adminiſtrator of Mary his wife, for an account of the perſonal 
eſtate, and that the ſame might be applied in payment of the ſaid 
legacy of eight hundred pounds, and ſo much of the arrears of the 

2 | annuity 
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annuity of 30 J. per ann. as were due to Mary before her marriage; 
but in caſe the perſonal eſtate ſhould not be ſufficient, that then the 
real eſtate, or ſo muſt thereof as will make good the deficiency, &c. 
might be ſold, and the money ariſing therefrom applied for that 


purpoſe. 


This cafe coming on to be heard at the Rolls, the perſonal eſtate 
not being ſufficient, his honour decreed 7he real eſtate to be ſold for 
payment of the legacy and arrears of the annuity, 


The defendants appealed from this decree, and the cauſe now 
ſtanding for judgment, Lord Chancellor delivered his opinion to this 
effect. 


As Mary married without the conſent of the truſtees, their con- The conſent 


© * — of the truſtees 
ſent or approbation afterwards was immaterial, and therefore was ter the mar. 


not inſi ſted upon by the plaintiff's counſel, becauſe no ſubſequent riage imma - 
approbation could amount to a performance of the condition, or terial. for no 


Ms ＋ ſubſ; 
diſpenſe with a breach of it. es 


could amount 
The general queſtion therefore will be, whether under the cir- ? a perform- 


cumſtances of this caſe the plaintiff as adminiſtrator of Mary his 8 
wife is entitled to this legacy of eight hundred pounds. —_ — 2 


This depends on theſe conſiderations: 


Firſt, What the event would be, if this legacy of eight hundred 
pounds is conſidered merely as a perſonal legacy to be paid out of 
the perſonal eſtate only. 
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| Secondly, If conſidered as a charge originally laid upon the lands. 


— 


Thirdly, Suppoſing this legacy to be merely perſonal, what re- 
medy the plaintiff has in this court, or in what manner the ſame 
onght to be raiſed. 


— — — 
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As to the firſt, J apprehend that taking this as a mere perſonal It has long 
legacy, the . * rules of the vil and eccleſiaſtical law, — 8 = 
and which have been conſtantly adhered to in this court, will be court, that 
entitled to the legacy; for it is an eſtabliſhed rule in the civil law, Ware = per- 
and has long been the doctrine of this court, that where a perſonal, 3 5 
legacy is given to a child on condition of marrying with conſent, child on con- 
that this is not looked on as a condition annext to the legacy, . but as — 8 
declaration of the teſtator in terrorem. r that 

' 18 NOT A 
condition annexed to the legacy, but a declaration of the teſtator in terrorem dy, 
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The marrying This rule is fo ſtrictly adhered to in the eccleſiaſtical court, that 


| —_—_— —— —  — „ * 
ſent is vet the marrying without conſent is not conſidered there as a breach. of 
conſidered in the condition, altbough the legacy is actually given wer; but that 
the eccleſiaſi ruſe has not been carried ſo far in this court, for in many inſtances 
cal court as aW. . A * 

breach of the BETE it has been conſidered as a breach of the condition, and the 


ndition, h feited ; but that differs from t be- 
—_ legacy thereby forfeite ut that differs from the preſent caſe, be 


lepacy is ac- cduſe here the legacy is given to Mary only, without any limitation 
tually given D. | 


— — — 


over, but that 


_ goons But then it was objected, that there is a ſtrong and material dif- 


ſo far in this ference between a condition precedent and ſubſequent, and this being 

Oy a condition precedent, and as the condition was not performed no- 
thing veſted, becauſe the event was not come, on which the legacy 
was to take effect. 


Neither the 
civil or eccle. i" ET l 
haſtical law J do not find that the civil or eccleſiaſtical law have made any di- 


_ ary di- ſtinction between conditions precedent and ſubſequent, but that in 
function be: both caſes the condition as ſuch is merely void. 


tions prece- 


dent or ſubſe- This rule of the eccleſiaſtical court was ſtrongly relied on in the 


quent, but in 


both caſes the Caſe of Harvey and Afton, (1T. Atk. 361.) but it was the opinion 


8 


condition is of all the Judges who aſſiſted in that caſe, that it was not to be car- 

void. ried ſo far in this court; and the diſtinction taken by Lord Chief 
Baron Comyns in his argument in that caſe is extremely right, and 
very well reconciles the difference. Lide Com. Rep. 738. and the 
reaſon is, becauſe the civil law conſidering the condition, whether 
precedent or ſubſequent, as unlawful, and abſolutely void, the le- 
gacy ſtands pure and ſim ple. 


Where the But in our law, where the condition is precedent, the legatary 
condition is 


eesden in takes nothing till the condition is performed, and conſequently has 
our law, the no right to come and demand the legacy; but it is otherwiſe where 


legatary takes 11 . hin | | 
nothing ll the condition is ſubſequent, for in that caſe the legatary has a right, 


the condition and the court will decrec him the legacy; but this difference only 


, pore, holds where the legacy is a charge on the real aſſets, and therefore 
ut Where ic is 


foblequent be if this had been merely a perſonal legacy, ſhould have been of opi- 


bas a right, nion that as the marriage without conſent would not have precluded 
and the court 


will decree . | : 
Ky the lega- Would it have done ſo here: and to this purpoſe ſeveral caſes were 


cy ; but then cited, which are taken notice of in the caſe of Harvey and Alon, 
this difference an d | 


only holds which I ſhall not repeat, but refer to that caſe for them. 
where the le- 


gacy is a * The next conſideration is, what the conſequence will be, taking 
charge on the 


real aſſes, this legacy as a charge originally laid upon the lands, and not merely 
perſonal? ; 


But 


Undoubtedly this is true in general both in law and equity; but 


Mary of her right to this legacy in the eccleſiaſtical court, no more 


i 
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But before I enter upon that point, it will be proper to conſider 


how this legacy is given, and in What reſpect it oy be confidered 
a5 a charge 2250 the lands. 


In the firſt place, this is cortinly. a perſonal legacy 


ifſuiny 
the perſonal eſtate, and chargeable upon that fund, but then the te- 
ſtatrix afterwards at the cloſe of her will charges all her 'real eſtate 
with all her debts and legacies. 


out of 


I will therefore conſider this legacy ff, as if originally charged 
upon the lands. 


Secondly, As if it was not originally a charge upon the lands, but 


the lands charged only as auxiliary, upon 4 deficiency of the perſo- 
nal eſtate, 


As to the ft, If this had dei tears inally charg 2 the tr . bad been 
land, I do not ap that the plaintiff oould come here to com- a legacy ori- 
pel truſtees to raiſe the legacy after a breach of the condition, for ** char- 
the legacy being a charge upon the lands, follows the rule of the fad, = pany 
common law, and is not copnimidle in the ſpiritual court. 


plaintiff could 

not have com- 
e for being a clurge on land, it follows the rule of i 
the common law 


But where the lega n merely perſonal, the court follows the in perſonal 
rule of the civil law, fe perſonal legncies are properly ma = equi- 


has alwa 
zable in the ecciefiaſtical count, — equity has always conſidered it- followed a 


felf as bound to follow the rules of that court, to which the juriſ- aden 


dition properly belonged. n ding, 


As in the caſe of bond creditors, they are conſidered here as ha. Zeal crodlages 
ving a priority to ſimple contracts, becauſe they have a priority at 1 ä 
common law; and the reaſon is, becauſe the juriſdiction originally a priority to 
and properly belonging to another forum, this court will not break — 4 1 
in, but will govern themſelves by thoſe rules which have been eſta- they 72 
bliſhed in that Forum, to which the juriſdiction properly belongs. priority at 


common law. 
For the ſame reafon, where the legacy is a charge upon the lands 6 tag wr 


to be raiſed out of the real eftate, as the eccleſiaſtical. courts have no felves by 


jur iſdiction, it muſt be governed by the rules of another form, to _—_— 
which the juriſdiction properly belongs. ram to which 
' the juriſdic- 
This diſtinction was taken by Lord Chief Baron Holes in the caſe ae 
of Hy and . Porter, vide t Chan. Caf. 142. That although in the 
civil law in the cafe of 4 mere perfunalty the limitation be void, 
* yet this is a deviſe of the lands not governed by that law. 
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This being = Eſtates governable by the common law of this kingdom, without 
_—_ relation to another forum, - ought not to be influenced by another 
be in law de- law; and this being a good condition, it cannot be in law defeated, 
feated; andif and there being a full breach of the condition, as /aw will not 
there is a Yer * | SE Rt 3 : ba. 
breach of it, Guilty cannot help. 

as law will i | | | | 

not, equity In the preſent caſe, the lands may or may not be charged; if con- 


cannot help. idered as originally char ed, the legacy muſt be governed by the 
fare rule 48 a deviſe of the land itſelf would have been, without re- 
lation to the rules of another forum, or being influenced by another 
law.: © | 


The caſe of King verſus Withers, Prec. in Canc. 348. was a de- 
viſe of 2 500 J. to the teſtator's daughter at the age of t᷑wenty- one or 
marriage; provided ſhe married without the conſent of the mother, 
then 500 J. part of the 2500 J. was to ceaſe, and be applied towards 
payment of debts: That legacy was charged and chargeable on the 

real eſtate, and therefore my Lord, Harcourt ſays, it muſt have the 
- ſame conſideration as a deviſe of lands would have; and he faid, the 

' rule that had been inſiſted on, viz. that where there is no deviſe 
over, that the condition ſhall be taken only in terrorem, was a great 

deal too wide ; but in that cafe the daughter having attained twenty- 

one, one of the times appointed, his Lordſhip held ſhe was intitled 


to the legacy of 2500 /. 


If the legacy If the ligacy therefore in the preſent caſe is to be conſidered as 
is conſidered a Charge originally upon the ſaid lands, it muſt have the ſame con- 
_ — ſideration as a deviſe of lands would have; and in that caſe no- 
the. lands, it thing could be clearer than that the legacy could not be raiſed, be- 


mol heve the cauſe nothing veſted before the condition performed, 
ame con- 


deration as a deviſe of lands would have, and there nothing can be clearer than that the legacy could not be 


raiſed, becauſe nothing veſted before the condition performed. 


. A id. So held in King verſus Withers, Harvey and Afton, Fry and 


Porter. 


22 * The caſes which have been cited e contra, and come the neareſt 
Lord Notting- to the preſent are 1 Chanc. Caſ. 58. Fleming verſus Walgrave, and 
bam's time, is Aſton verſus Afton, 2 Vern. 452. and the caſe of Needham verſus Ver- 
a book of no n, reported in a book of no authority, called Reports in Chan. in 


— rs Nottingham's time, fol. 62. 


But all theſe caſes turned upon different conſiderations from the 
preſent, and were determined either on the particular manner of 
penning the condition, or becauſe the condition was ſubſequent, or 
tor ſome peculiarity in the limitation of the truſt, 


In 
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In Fleming verſus Waldegrave, the condition was, in caſe ſhe mar- A material 
ries not contrary to the liking of Sir Edward Waldegrave and his y be. 
lady; and there certainly is material difference between a condition yoni rey , 
that the legatory ſhall not marry without conſent, and where it is the legatory 
that ſhe ſhall not marry againſt conſent, * 
conſent, ard 


The caſe of Afton verſus Afton, could not be ſaid to be a decree where it is 
made by any compulſory power of this court, becauſe the legatory — = rang 
either had, or had not a right; but although the portions were de- againſt con- 
creed, yet the court requiring ſecurity to refund, if the condition ſeat. 
ſhould be broken, ſhews the opinion of the court, that the breach 


of the condition would be a forfeiture. 


Thus the caſe would ſtand ; ſuppoſing this to be a legacy origi- As the real 
nally charged on the lands, but as the real eſtates were not origi- 2 | 
nally charged, but only as auxiliary upon failure of the perſonalty, 2 
and the charge on the lands depending upon a condition precedent, but only as 
which never was performed, this cannot be conſidered as a legacy RP — 
charged, or chargeable on the real eſtate, but merely as a perſonal them — 
legacy, chargable upon the perſonalty only, and as ſuch to be go- ing on a con- 
verned by the rules of that court, which has the proper juriſdiction gent hich. 
in ſuch caſes, and therefore this caſe differs from Yates verſus Fetti- never wes 
place, 2 Vern, 416: © where a legacy of 3000 J. was given, charged 28 1 
on the real and perſonal eſtate, to be paid at 21, or marriage, if 5 
e married with conſent, if not, but 10004. the legatory died at fix as mere per- 
« years of age, and adjudged that the portion ſhould not be raiſed * 
< for the benefit of her adminiſtratrix; and very rightly ; becauſe, be governed 
in that caſe, had the legacy veſted, and it had been charged by = rules 
on the perſonalty only, it would have been tranſmiſſible ; but be- Cog 
ing originally a charge upon the lands, and the legatory dying be- filical law. 
fore the day of payment, it became a lapſed legacy, to ſink in the 
inheritance, for the benefit of the heir, and that is now a conſtant 
rule in equity, eſtabliſhed fo long ago as the caſe of Jennings verſus 
Rooke : and the legacy, in the preſent caſe depending upon a condi- 
tion precedent never veſted, ſo far as reſpects the real eſtate, but 
the lands not being originally charged, but only liable to be ſo, 
upon performance of the condition, I am of opinion, this caſe muſt 
be conſidered as a meer perſonal legacy, and as ſuch to be governed 


by the rules of the civil and eccleſiaſtical law. 


The third conſideration therefore will be, what remedy the 
plaintiff will be intitled to in this court? And in regard to that, 
- he is certainly entitled to .an account of the perſonal eſtate ; but as 
that may be exhauſted by the payment of debts and legacies, the 
next queſtion will be, whether this court cannot marſhal the aſſets 
in ſuch a manner, as to give the plaintiff a remedy out of the real 
eſtate; for as the real eſtate is expreſly charged with the payment 
of all debts and legacies, and this legacy, by the event which has 

| | happened, 


2 
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happened, falls out to be a charge upon the perſonality only; I am 
of opinion, that the plaintiff ought to ſtand in the place of ſuch 
creditors or legatees as have received a ſatisfaction out of the pet- 


ſonal aſſets, and to order it 10, is the conſtant rule and praftice of 


this court, 


k'the There is another queſtion in reſpeR to the annaĩty of thi unds, 

— 2 vidlelicer, whether >. plaintiff is — to the «= don road bs due 

den br the to Mary before martiage, ſhe marrying before the laſt half year's 
daughter's payment became due? And although this annuity, of half-yearly 
mane be Payment, is not given for the maintenance of Mary, as in 
oder oed fo, the caſe of Hay verſus Palmer, '2 Vern. gor, yet I um clear of opi- 
_ — nion that it muſt be underſtood ſo, and therefore falls within the 
A ly Ve veins reafon of that cafe. 


Upon the whole, I muſt direct that plaintiff be paid the arrears 
of the thirty pounds per ann. pro rats, till the time of the marriage; 
and in caſe the perſonal eſtate ſhonld be exhauſted by payment of 
debts or othet tegacies, that the plaintiff ſhall ſtand in the place 
of ſuch creditors and legatees pro tanto, as have received ſutisfaction, 

and that ſo much of the real eſtate be fold, as will be ſufficient to 
ſatisfy this legacy of eight hundred pounds, and arreurs of the 


annuity. 


Caſe 119. Lord Townſend and Horatio Townſend verſus Windham 
jb and bis Wife, May 13, 1745. 


The plaintiffs HE bill was brought for a thare in the Neu- River water, 


proper in and for an account of meſne profits from the death of Sir 
coming here James Aſh, the father of the defendant's wiſe. 


covery of 


the deed On the matriage of Sir James, a Rttlerhent was made of two 
this title arif, [bares in the New-River water, and the fame were limited to 
to have it. © Sir James for life, remainder to his wiſe for life, and after their 
produced at t deccaſe, one ſhare was limited to ſuch of the younger-children 
law, and to Of Sir James Afb as were not his heir at law, or for want of 
have atteſted * ſuch iſſut, to the ſiſters of Sir James, and their children, as 


—_ “Sir James ſhould limit and appoint z and the other ſhare alſo do 


of profits, - the ſiſters and their children, as Sir James ſhould limit and ap- 

je g point; but in caſe of no iſſue of Sir James Hh, or if he ſhould 

their titles make no appointment, the ſame was limited to the fiſters, and 

law. the children of Catherine, one of the ſiſters (under whom the 
„ plaintiff claims) in ſuch manner as they weve intitled to one 
e Whole ſhate on the death of Sir James. n 


This ſettlement being in the cuſtody vf the defendants, they 
claimed a right to ſuch ſhare, in vight of the wife, as the heir of 
her father, as if no ſettlement had been made, 
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'They alſo levied a fine of the two ſhares in the three counties 
the waters run through, and received the profits from the death of 
Sir James Aſp in 1733. till the filing of the bill in 1741. when the 

lintiffs difcovering there was ſuch a ſettlement, brought this bill 
2 diſcovery, and to be relieved. 


The defendants pleaded the fines and non- claim, which plea 
was ofer-ruled, to let in all the proof that could be brought of the 
naturs of this eſtate; and now the whole came on to be heard, 
the plaintiffs relying on the ſettlement, and the defendants on the 
ines and non-elaim. | 


The fines were levied in Hilary term 1733. but no claim was 
ſet up, or any kind of entry proved, only that a demand of the pro- 
fits was made in the office, in the name of the defendants, on the 
14th of February, and the firſt payment was made of the-Gbr:;//mas 
dividend before due, on the.23d of February, which was after the fine 
levied, and no other ſeiſim appeared: Sit James Aſb died in No- 
vember, the firſt half- year became due at Chri/tmas, but not re- 
ceived till after the fine was levied as above. 


LoRDp CHANCELLOR, 
The defendants have made a great number of objections. 


The firſt objection was againſt the plaintiff's remedy for account 
of the profits, infiffing they ought to eſtabliſh their title at law, as 
it is merely legal. | 


But I am of opitilon they are propet in coming here for the re- 
medy, in order to have a diſcovery of the deed under which the 
title ariſes, to have it produced at all trials at law, and tò have at- 
teſted copies. 


A bite diſcovery therefore not being ſufficient, ſome relief is then Though i i: 
neceſſary; if there was any doubt of the title, I would ſend them u, — hs 
to law. But the bill is to have the benefit of the ſettlement, and court may de- 
for proper directions neceſſary to be given coticerning it; and there- r upon 
fore though it is a matter of law, yet the court will detertnine up0ti not neceflary 
it notwithſtanding, for it is not neceffary for every legal queſtion” to 1 
be ſent to law. | | be ſent to law. 

There is likewiſe another relief prayed, an actbunt of rents and 
profits, 
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Though In all caſes where queſtions have ariſen about ſhares in water 


r wor ks, the parties have conſtantly come into this court for meſne 


are a legal profits; for though it is a legal eſtate, and a corporeal inberitance, 


eſtate, and yet no one proprietor could receive the profits bimſelf, but the com- 
corporeal 1in- *- 


heritance, yet Pany or their officers are the common hand to receive the profits, 


no one pro- and there is no other way to come at it. 
prietor can 
receive the 


— he - i, Where an eſtate is under ſuch a management, though the legal 


| felf; and as eſtate is in the proprietors, it would be abſurd to ſend the plaintiffs 
— — way to to law, for it would be difficult to bring ejectments for a thirty- 


get at it, pro- ſixth part and bits of land in ſeveral counties, and to bring actions 
per to come of treſpaſs againſt tbe tertenants would be very extraordinary, as the 
for mene management is in the company. 


profits. 


7 


Therefore in point of remedy there cannot be a ſtronger caſe, to 
come here for an account of profits. 


The next queſtion will be as to the title. 
Firſt, As to the conſtruction of the ſettlement. 
Secondly, As to the Fine and non-claim. 


As to the conſtruction of the ſettlement, it has been ſaid by the 
defendant's council, to be for the benefit of the marriage. 


I take it in another light; indeed if the eſtate had moved from 
Sir James Aſh, there might have been ſome pretence for ſuch a 
ſuggeſtion, but it moved from Lady Aſb, and manifeſtly ſhe had an 
intention of acting for the benefit of her daughers, and their iſſue, 
as ſhe had for the children of that marriage, for they were as much 
her daughters, and their iſſue as much her grandchildren, 


There was no limitation of theſe water ſhares to any ſon or firſt 


ſeon of the marriage, but to the uſe of all and every child and children 
ether than ſucb as ſhall be beir at law. 


If, there had 80 that, as he uſes the ſingular number, if there had been only 
enge 1 n one child, it would have been excluded; or if there had been ſe- 


have been ex. veral daughters, as in point of law they would have made but one 


derten the united heir, they would have been excluded ; or if there had been 
wards other 


than fach as both ſons and daughters, and reduced only to one child, that child 
hall be heir could not have taken. 


at law, or if 


there had been ſeveral daughters, as they would have made but one united heir, they would have been ex- | 
cluded, or if both ſons and daughters, and reduced only to one child, that child could not have taken. 


A ſiſter of Sir James Aſh's Lady was wife of this Lord Townſend's 
grandfather, and mother of the plaintiff Horace Townſend : rok 
Windbam 
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Windham Aſh being dead without iſſue, a moiety. of the two ſhares is 
come to the iſſue of the other ſiſters. | | 


Secondly, As to the fine. | : 


The objection was, that the parties had no ſeiſin to warrant the Where the 
| parties had no 


fine ; and I am of opinion if they had not, courts of law will not feign to war. 
wavy or ſtrain a point to work a wrong, and no favour is al- rant the fine, : 


. . . courts of law 
owed in conſtruction in that caſe. will not pro- 


a | r 3 ſume, or ſtrain 
Then what kind of poſſeſſion had Mr. Windham Afb and his = point to 
wife at the time of the fine. "+ _ 


Both ſides agree it to be a legal eſtate, that there was no entry 
made, and nothing but the perception of rents and profits. 


It has been ſaid, the entry ſhould be as notorious as poſſible, but © wrong doer 
. 1 2 to gain a poſ- 
if they had taken out water, or dug the ſoil, it would not do to ſeſion by dif- 
gain a ſeiſin in a wrong-doer ; for in a wrong doer, doing the acts ſein muſt 
of a rightful owner is not ſufficient to gain a poſſeſſion ; for if a gut Hep on 
man enters on my tenant, he does not gain ſuch a poſſeſſion to levy then leave the 


a fine thereon, unleſs he continues in poſſeſſion ; for a wrong-doer 4 
. * .* - n 9 
to gain a poſſeſſion by diſſeiſin, muſt not ſtep on the land, and „nh — 


withdraw and leave the rightful owner in poſſeſſion, which would ſufficient to 
be ſufficient to gain a ſeiſin on a feoffment, but not to levy a fine. Sire 2 fil 


on a feoffment 
is not to levy 


Next as to the rents and profits, it is ſaid, the perception of them a 5ne. 
is a ſufficient ſeiſin, 


But it is anſwered there was in fact no receipt till after the fine 
levied ; if they had received the rents in the preſent caſe before the 
fine, it would be a diſſeiſin. Hob. 322. in the caſe of Blunden verſ. 
Baugh. Cro. Car. 302. held by the court of King's Bench, that a 
receipt of rent from my tenant may be a diſſeiſin, or not, at my 
election; but if they go on to receive the rents, and levy a fine, it 


ſhews quo animo hoc fecerit, and is not a receipt as bailiff or receiver. 

| Evidence of 
2 . | PR I Son. , A receipt of 

The evidence of receipt of rent, if the jury had believed it, rent, is a ſuf- 


would be ſufficient poſſeſſion to levy a fine; and fo held in Dormer ficient poſſeſ— 
fion to levy a 
verſus Forteſcue, . ' fine, | 


| 
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In this caſe it is the ſtrongeſt evidence of poſſeſſion that can be, 
for none of the rightful owners receive the rents and profits from 
the tenants, but the corporation only. 


— — * 


* —ͤ— — . —DGw̃—— 
— ” 2 ” 


But it is ſaid, the company are a kind of ſtewards, a common 
hand to receive and pay the proprietors, and thoſe profits were re- 
ceived by the company at the time of the fine levied, and that the 

3 pay ment 
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payment by the company after the fine, of profits due before, thai! 
have relation. ſo as to be. conſidered as 4 payment before the levying 
of the fine. | | wo. 


<P 


—— But there-is a plain anſwer, the company received for the right. 
And relations ful owner, who were the, plaintiffs, and therefore could be no re- 


to ſupport a ceipt for the defendants at the time of the fine levied; the law 
Fight, dus ne, allows. of fictions and relations to ſupport. a right, but never to work 


ver to work a 
. wrong. A Wrong. 


If 2 peren Going to the office, and claiming, not ſufficient; but if a perſon 


who has kept has a right, and is Kept out by terror, 4 claim is ſufficient. 

out by terror, 

a claim is he fine therefore can have no operation to change the right of 
Hiſfeient. the may x . 


The next queſtion 4s as to the relief. 


I muſt decree the ſettlement to be produced in any court of law 
or equity, on reaſonable notice, it relating to other more conſider- 
able eſtates. | 


PA There muſt alſo be a decree of an account for rents and profits from 
the time the title accrued, becauſe the fettlement was iti the hands 
of the defendants, and they knew the plaintiffs title, and yet was 
not diſcloſed by Sir James Ad to Lord Townfend in His life. me, 
which was the-ſtrang ingredient in Dormer verſus Forteſcue to de- 

. cree the account fo far baek as the title accrued. | 


Another ſtrong ingredient to decree. ſo far back is from the na- 
ture of the eſtate. 


For none of the parties are in actual poſſeſſion of the lands, 
the New. River company having the profits in perception. 


As ſome body. maſt account, it would be hard to make the com- 

pany do it, who have paid it to a wrong perſon, when that very 

perſon is before the court; and therefore as he is before me, I will 
decree him to pay it. 


Fd ge — Where a reeve or bailiff of a manor pays the rents, if it is to a 
I N i o oy * 

nor pays the Wrong hand, to be ſure he muſt pay it over again; but to direct 
rents, if it is the company in this caſe to pay the plaintiffs, would make a cir- 


lang wrong cuity, becauſe the defendants muſt be likewiſe directed to reimbure 


'pay it over the company, and therefore the defendants ought to be decreed to* 
, again. pay in the firſt inſtance. 


I am of opinion too, the defendants! muſt pay the coſts. 
1 | 
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I do not go upon the fraud in the concealment, but on their tena- 
ciouſneſs and obſtinacy in carrying on the ſuit, a defence reſting 
only upon the plea of a fine, on a title gained by diſſeiſin. 


There is no colour to ſupport it as a fine and non-claim, as ope- 
rating upon a diſſeiſin. 


Mr. Windham Aſb admits x a letter which has been read, that 
he hed the opinion of council he had no right, and whether they 
were his own, or the purchaſer's council, it is the ſame thing, and 
yet he perſiſted in it, Lord Hardwicke decreed coſts accordingly. 


Aſburſt verſus Eyres, March 15, 1740. Caſe 117. 


N 2 Tr. Ath. 51. it it ſaid, the bill in this caſe was diſmiſſed, 

but on looking into the minutes taken the day and year as 
above, it is ſtated as follows: That as to ſo much of the bill as 
ſought any account for what remained owing upon a bond dated 
the th of November 1718. the defendant by his plea infiſted, that 
no part of the 2000 J. for ſecuring the repayment whereof the bond 
was executed, was paid to or received by Henry Eyre, the defen- 
dant's late brother, but the whole was paid unto Auguſtine Woolla- 
fon, and received by him for his own uſe, and that Henry Eyre was 
a ſurety only for Moollaſton, and that the plaintiff had accepted a ; 
compoſition for what was pretended to be owing on the bond, with- 
out the privity of Henry Eyre, or of the defendant, and that no 
demand had been made on the defendant for any money due on the 
bond for upwards of 18 years, and that Moollaſton died ſeveral - 
years ago ſeiſed of a real eſtate, and poſſeſſed of a perſonal 
eſtate, and that his heir at law, or the deviſee of his real eſtate, and 
alſo. the repreſentatives of his perſonal eſtate, ought to be, who 
were not made parties to the bill. Lord-Hardwicke held the plea 
to be good and ſufficient, and ordered that the ſame ſhould ſtand 
and be allowed. N. B. I does not appear by the minutes his Lord- 
Ship directed the bill to be diſmiſſed. | 
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Caſe 118. Franco verſus Alvares, May 31, 1746. 
1 \ AT R. Alvares by a codicil to his will reciting, that whereas my 
hve "A 1 ſon Jacob Alvares is indebted to me in the ſum of 3000 , 
ttees 312/. J do hereby releaſe the ſame, inter aÞ, I give and bequeath to 


— A e truſtees 312 J. and ſeveral jewels in Vienna, in truſt that they 
Viema, in © ſhall, as conveniently may be, ſell the ſame, and apply the ſame 
truſt to ſell the « as à compoſition and towards payment of all the debts my ſaid 


rey Ape: „ ſon ſhall owe, provided always that the ſaid creditors ſhall within 
compoſition, *© four months accept of the ſame, and diſcharge my faid fon, and 
and towars « if all and every the creditors ſhall not, then he gives the ſame 
i ſors effects over, to be divided among the children of the faid fon, 


debts, provi- dc and if they ſhall ſo accept and diſcharge as aforeſaid, then I give 
ded the ce. 4 tꝙ my ſaid ſon for his ſubſiſtence the ſum of 600 J. but if they 


— 3 ſhall not as aforeſaid, then I deviſe the ſame over to his children. 


months accept | , 
of the ſame, and diſcharge his ſon ; if they ſhall not, then he deviſes the ſame effects over, to be divided 


among the children of his ſon. _ | 8 ö 
The teſtstor died Deember 15, 1742. and the ſon's creditors filed their bill April 13, 1743. praying to be 


paid their reſpective demands. The plaintiffs by bringing their bill within four calendar months, and thereby 
declaring their acceptance of the legacies towards ſatisfattion of their debts, and offering to releaſe, have per- 


formed the condition annexed according to the true intent of the wwill. 
The teſtator died December 15, 1742. 


The bill was filed by creditors of Jacob Aimares the 13th of April 
1743. 1 
The plaintiffs brought their bill either to be paid their reſpective 
demands, or that directions may be given for the taking an account 
of the debts due from Moſes Alvares to them, and that the time for 
all his creditors coming in to accept the compoſition offered may 
be enlarged; the plaintiffs declaring their aſſent thereto on the terms 
in the codicil mentioned, and ſubmitting to give releaſes to Me/es 
Abvares, on receiving what ſhall be due to them of the compoſi- 
tion, and that the rings and diamonds may be ſold for that purpole, 
and the money ariſing thereby, together with the 3121. may be put 


out to intereſt, 


When this cauſe came on in Eaſter term, Lord Hargwicke doubt- 


ed, whether the computation ought not to be by lunar months, and 
ordered it to ſtand over to aſcertain what was the rule in this reſpect 
in the eccleſiaſtical court, who have the original juriſdiction in lega- 


cies; and this day the cauſe came on again. 


Mr. Attorney General for the plaintiffs cited the following caſes, 
to ſhew that the rule of the eccleſiaſtical court is to go by calendar 


months, | | 
Dig. 


in the Time of Lord Chancellor HARD WICk E. 
Dig. lib. go. tit. 17. de diverfis regulis juris antigui, ſec. 101. 


Lord Co. Comment. upon the St. Weſt, 2. on the word Semeſtre. 
2 Inſt. 361. Hob. 179. 2 Mod 58. | 


They prove in the firſt place, what is the rule of the civil and 


the canon law; and what is now before the court is of ſpiritual 
cogniſance, for legacies are not properly of original juriſdiction in 
this court, but ſuits are inſtituted here for an account of aſſets, and 
therefore there ought not to be different ways of determining the 
ſame matter, 


There are ſtrong circumſtances to ſhew that the words four months 
muſt mean calendar, 


A ſpecific legacy of jewels is given upon a condition to be per- 
formed in four months, but it did not depend only upon the legatee, 
for there is an act to be done by the executor, the delivery of the 
goods to the legatee, for a legacy is not compleat till the aſſent of 
the executor. 


He inſiſted, the creditors are intitled to have the jewels delivered 
to them. | | 


Mr, Yorke of the ſame ſide for the creditors. 


The teſtator, he ſaid, required the plaintiffs to accept of the lega- 
cy within four months. | | 


The creditors have declared their readineſs to accept, for the bill 


is an acceptance upon record. 
The queſtion is, whether it is filed within time, 


They were obliged to apply to this court juſt in the extremity 
of time, if calendar months are underſtood, it is within the time, 
if lunar out of it. | | 


In proceedings upon the ſame matter, the court will determine ac- 


cording to the rule of the eccleſiaſtical court for the ſake of unifor- 


mity. 


The delay of the executor ought not to prejudice a legatee. Vide | 
4 B. of Swinburne of Wills, ch. 8. and Powell verſus Morgan, 


2 Vern. go. 


Upon the queſtion whether the deviſe over, or want of compen- 
ſation, will make any variation, he cited Bertie verſus Falkland, Salk. 
231.. and Popham verſus Bampfield, 1 Vern, 79. and Dig. lib. 30. 
tut. 1. Lex 40. 

| I Mr, 
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Mr. Millrabam for the defendants the grandchildren, the deviſces 


over in caſe the legatees did not accept the condition within the four 
months, cited likewiſe the caſe of Popbam verſus Fampfield, upon the 
doctrine of compentation ; | 


That unleſs the court can give the grandchildren a compenſation, 
tae condition cannot be diſpenſed with, becauſe unleſs the jewels 


are given them they cannot have amends by way of damages, for the 
jewels are directed to be ſold. | | 


Lord Hobart gives no reaſon why it ſhould be calendar and not 
junar months; and wherever an act of parliament mentions months, 
it means lunar. Jide Brown verſus Spence, Lev. 101. the two months 
for reading the articles of religion are to be reckoned by 28 days; 
and this relates to churchmen. 2 Rolls Abridg. 521, 522. under 
title Temps ſays, in acts of parliament wherever months are men- 
tioned it means 28 days, Vide 4 Mod. 185. 


It has been ſaid it muſt be underſtood to be ſuch a month as that 
court would conſtrue it, who have the original juriſdiction in legacies, 
which is the eccleſiaſtical court, who reckon by calendar months. 


| They have not of the other ſide cited any caſe to ſhew, that in 
the eccleſiaſtical court this point has been determined with regard 
to it's being calendar or lunar months, even in the very caſe of a le- 


gacy. 
It has been ſaid to be a caſe of favour, being for payment of debts. 


But this is not for the payment of the teſtator's debts, but of ano- 
ther man's, and a perſon is under a greater obligation to provide 


for his grandchildren of his own houſhold, than to pay another 
man's debts. | | 


The plaintiffs ought to ſhew that they applied as early as they 
might have done to the executors: for the executor at Vienna, who 
has the jewels, is ready to ſell them, if authoriſed by this court. 


_ Lord CHANCELLOR. 


This is a proviſion made by a father for the benefit of the ſon to 
relieve him from his creditors, though he might have had in his view 
the providing for the grandchildren ; yet that was only in the ſecond 
place, for the firſt view was to ſet up his ſon de novo in the world, 


and to enable him to provide for his children, for he gives him fix 
hundred pounds. 


4 The 
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The performance of the condition depends upon ſeveral facts, for 
the teſtator takes notice ſome of his jewels are at Vienna, and to be 
ſold by his executors in England. 


This being the nature of the legacy, I will take notice firſt of 
what is plain, and not to be controverted. 


It has been ſaid this is a condition impoſſible. 


Wherever courts of law, or courts of equity, take notice of a. 
condition impoſſible, it muſt be a natural impoſſibility ariſing from an 
act ſubſequent, which the party could not avoid, being become im- 
poſſible by the act of God, as in the caſes put in Co. Lit. 206. a. 
& 6. if a man be bound in an obligation, &c. with condition that 
if the obligor do go from the church of St. Peter in Weſtminſter to 
the church of St. Peter's in Rome within three hours, that then the 


obligation ſhall be void; the condition is void and impoſſible, and 
the obligation ſtandeth good. 


No body can ſay but this might be performed in four months, 


for they might have been ſold at Vienna, or brought over and ſold 
here, and therefore is not within the rule of conditions impoſſible. 


It has been ſaid to be a caſe of a condition to be performed, which 


lies in compenſation, and that in many of theſe caſes the court will 


relieve, 


It was truly faid by Mr. Wilbrabam, the queſtion will be about 


the objecł of compenſation, what will become of the deviſces over ? 
What compenſation will be made to them ? 


In all caſes every perſon who is intereſted in the thing muſt have 


an equivalent, and as nothing of that kind can be done here, this 
muſt be laid out of the caſe. | 


The principal queſtion will be, whether there has been any per- 
formance of the condition; and I am of opinion, taking all the cir- 
cumſtances together, here has been a performance. 


Several acts are to be done by other perſons the executors, and 
their act is not to make the intereſt of the grandchildren better, or 
prejudice the intereſt of the plaintiffs. 


It appears to this day, that the executors have not yet got the 
jewels from Vienna, nor ſold them; and it was not the view of 
the teſtator that the creditors ſhould give a releaſe for their debts 
till ſatisfied, but meant only that they ſhould do an effectual act 


to declare their acceptance of the deviſe, and alſo effectually to 
releaſe. 
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By bringing a bill in this court, declaring that upon receiving their 
feveral proportions they are ready to give a diſcharge, is an aecep- 
tance upon record, and is a releaſe in equity. 


Though the There have been ſeveral caſes in this court, of legacies given 
executors upon condition of releaſing, and though an executor has ſuffered the 
have ſuffered time to lapſe, yet if legatees have brought their bill for the legacy 
the time to * i s " 

lapſe, yer if within the time, the court have determined it to be a ſufficient per- 


legatees have formance of the condition, 
brought their 


bill within the time preſcribed, the court have in ſeveral caſes determined it to be a ſufficient performance 
of the condition, 


—_ _ I am of opinion here they have done it in the time limited, and 
onh- 


dered here as that in this caſe months ought to be conſidered as calendar ones. 


calendar ones. 


The wor& It has been truly ſaid in acts of parliament the word months means 
r — 2 lunar, except in the caſe of Tempus Semeſtre with regard to lapſe of 
= — : livings, and the other caſe of the / months allowed in reſpect to 
except in the prohibitions, both upon the ſame reaſon, becauſe relative to and ac- 


e re cording to the computation of time in the eccleſiaſtieal court. 


Semeſire with 
regard to lapſe 


the other in- 


tance of the in Levinz, for that only concerned eccleſiaſtical perſons. 
ſix months al- | 


lowed in re- The rule in the eccleſiaſtical court is not, that it ſhall take place 
un, © wherever eccleſiaſtical perſons are concerned, but only where it re- 


lates to their proceedings. 


This court has a concurrent juriſdiction with the ecclefiaſtical 


court in legacies, who determine according to the rule of the civil 
law. 


If 1 did not follow their rule, It has been truly ſaid, there would 
be no uniformity in proceedings, and would leave it to the power 
of the party to make it juſt as he pleaſes. 


Tt has been objected that the creditors have been guilty of laches, 


in letting ſo much of the four months run out before they brought 
their bill. 


The time in- Now where time runs againſt an anceſtor, and then the right 
_ bay deſcends upon the infant, the time incurred in the life of the an- 
anceſtor ſhall Ceſtor ſhall run upon the infant. 


run upon the 


infant. But in this caſe no laches are to be imputed to the plaintiffs, be- 
cauſe here were acts to be done by others the executors. 


The 
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The bill was an expreſs acceptance, and in the conſideration of 
this court a releaſe, and therefore I muſt decree an account to be 
taken of the plaintiffs debts, | 


Lord Chancellor declared, that the plaintiffs by bringing their bill 
within four calendar months, and thereby declaring their acceptance 
of the legacies given by the teſtator's will towards ſatisfaction of their 
debts, and offering to releaſe on payment of their reſpective propor- 
tions, have performed the condition annexed to the legacies accord- 
ing to the true intent of the will ; and decreed the executors to make 
fale of the jewels given by the will to them for the truſts therein 
mentioned, and that the money ariſing by ſuch ſale, together with 
the 312 /. be applied by them in payment of the ſeveral debts due 
from Moſes Alvares to the vlaintiff reſpectively in average, and af- 
ter an equal pound rate, in proportion to their reſpective debts, and 
on ſuch payment that the ſeveral creditors do execute releaſes to 
Moſes Alvares of their reſpective debts. 


Trafford verſus Trafford, June 3, 1746. Caſe 119. 


5 1 IS MUND Trafford being ſeiſed in fee of divers ma- 8. J. deviſed 
O nors, lands, tenements, on the 26th of May 1715. made his all bis books, 


* will, and thereby deviſed all his manors, &c. to the uſe of T. V. 3 225 


his heirs and aſſigns, that he might ſtand ſeiſed of the ſame in goods, to ſuch 
te truſt for Sigiſmund Boehm, eldeſt fon of Ann Boebm, for life, re- male perſon 


: 8 hen h 
© mainder in truſt for his firſt and other ſons in tail male, remainder hond nn 


in truſt for Clement Boehm, the plaintiff's father, the ſecond ſon 21, who 


« of Ann Boehm, for life, remainder in truſt for his firſt and other fed then | 


“ ſons in tail male, remainder in truſt for the defendant Charles the truſt in 
* Boehm, third ſon of Ann Boehm, for life, remainder in truſt for poſſefiion of 


* his firſt and other ſons in tail male, remainder in truſt for the _ 1 


< teſtator's right heirs. The teſtator alſo deviſed all his plate, books, fed, and til 


pictures and houſhold goods, of what nature ſoever, to ſuch male then ciredted 
<< perſon (when he ſhould attain twenty-one,) who ſhould then be be "hone 2 


<« entitled to the truſt in poſſeſſion of the real eſtates therein before Daten. Hall, 
e deviſed, and directed that till ſuch male perſon ſhould attain and be uſed in 


the mean time 


te twenty-one, the ſaid plate, books, pictures and houſhold goods, by ſuch male 
* ſhould be kept at Dunton-Hall, and be uſed in the mean time perſon refi- 


* by ſuch male perſon reſiding there ; the teſtator declaring it to be = if 


his expreſs will and deſire, that the ſaid plate, books, pictures be his will and 


* and houſhold goods, might in the nature of heir-looms go with his 5 : 

* ſaid eſtate, and be uſed therewith, as long as the laws of this in the = 
* realm would permit. He appointed Thomas White executor, and of hrir-lom:, 

pe of hs 

| ; | with his e- 

ſtate, and be uſed therewith as long as the laws of this realm would permit. The pictures, books and houſhold 

goods ought to go as heir-loams, in as full a manner as the law will allow, for the deviſe here is a diſpoſition 

enly 0 * the uſe, till ſome perſon who is entitled to the inheritance ſhould come into poſſeſſion by attaining 21. 


“ bequeaths 
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* bequeaths the refidue of his perſonal eſtate to ſuch perſon 
* (when of the age of twenty-one,) as by his will ſhould be inti- 
ce tled'to the truſt in poſſeſſion of the lands. 

September 6, 1722. The teſtator made a codicil, whereby he de. 
viſed to Ann Beveridge, ſince deceaſed, the uſe of all his plate for 
life; and thereby declared that all his pictures at Dunton- Hall ſhould 
at all times go and be enjoyed with his manſion-houſe and eſtate at 
Dunton by the perſons who by his will ſhould ſucceſſively hold his 


eſtates. And by the codicil he makes S:g:/mund Boehm joint exe- 
cutor with Thomas White. 


The bill was brought for the heir-looms by the plaintiff, who is 
tenant in tail of the eſtate, but not of age. 


LoxDp CHANCELLOR. 


The queſtion upon the will and codicil of the teſtator, is, as to 
the extent of the bequeſts, and that will depend upon the conſtruc- 
tion of the will and codicil. 


I really think the true conſtruction of the will muſt put an end to 
the queſtion. 


The diſpoſition of real eſtate only among males I mention for the 
ſake of an obſervation afterwards. 


Here is a plain intention by the will to conſtitute heir-looms, 
therefore the teſtator by the will has added this clauſe, all my plate, 
Sc. to go in the nature, Cc. 


The conſtruction the plaintiff's council put upon it, is, that by 
the penning of this clauſe, and particularly by the operation of the 


latter words, theſe things are to go as heir-looms as far as by law 
they may. 


The conſtruction of the defendant's council is, that it ought not 
to have this large conſtruction, of going in ſucceſſion as heir-looms 
from perſon to perſon, but ſhould veſt in the firſt taker, whether 


tenant for life or tenant in tail, and he ſhall have the abſolute pro- 
perty at twenty-one. 


But I am of opinion that the expoſition ought to be, that it ſhould 


go in ſuch kind of ſucceſſion as I directed in the caſe of Leuſon ver- 
ſus Groſvenor. 


The firſt clauſe, I allow, would give the abſolute property if it 
ſtopped there, but I am not warranted to reſt there, for the Gere 
1 58 clauſe 
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clauſe muſt be taken together, ſo as that it may be intirely con- 
ſiſtent. | 


As to the laſt clauſe, ſuppoſe that had been the fingle one, it would 


have been ſufficient to make all theſe go as heir-looms, and to wait 
the contingency; and of that opinion I was in Lewſon verſus Groſ- 
venor, for the words there were extremely like them, though not 
exactly the ſame. 


The firſt words therefore muſt be conſtrued as a diſpoſition only 
of the uſe, until ſome perſon who is intitled to the inheritance ſhould 
come into poſſeſſion by attaining twenty-one. 


It has been objected, that the teſtator has diſtinguiſhed between 
the property and the uſe, for there is a meſne diſpoſition: And if 
there had been no more than the gift, and their remaining at Dun- 
ton, it would have been a right conſtruction ; but then he ſays 70 
go in ſucceſſion as far as the law will permit. 


There is a direction to executors, whom by virtue of this laſt.chuſe 


he has made truſtees for this purpoſe ; what ſhould be done in pi 
mean time, and not to hinder them of the uſe before they come 
age, 


To ſay they ſhould only go as beir-looms, till a tenant for life at- 
tain twenty-one, is a forced conſtruction ; for what is there then 
of the nature of inheritance in theſe heir-looms if they ſhould ſtop 
there ? 


It has been ſaid, he has made the gift of his reſidue equally an 
heir-loom, and that the plaintiff might as well contend this ſhould 
go to him, 


By ro means, for the deviſe of the refidue wants the very clauſe, 


which conſtitutes and makes the other go as heir-looms. 


Therefore I am of opinion they ought to go as heir-looms, -in as 
full manner as the law will allow; and this court is now eſtabliſhed 


to be the law of the land, as much as any other juriſdiction. 


If this be the true conſtruction of the will, the next queſtion is, 
whether the codicil has made any change. 


The will conſiſted of four parts, plate, pictures, books, and 
houſhold goods. 


Buy the codicil he deviſes the uſe of all his plate to Mrs. Beveridge 
for life, conſequently the will is varied ſo far, and taken out of the 
gift of heir-looms. 
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What is there that makes any alteration as to the books and 


houſhold goods? theſe are not mentioned in the codicil, and there- 
fore remain as they were. 


It is ſuid the word r2/due includes them. 


If the werd refidue was to include the whole perſonal eſtate not 
ſpecified in the codicil, it would deſtroy the will, becauſe it would 
revoke the other legacies, and ſeveral other ſpecific things, as an- 
muities, Sc. are given under the will. 


J am of opinion too, as the teſtator had made ſuch an accurate 
diſpoſition of his goods and books, and the codicil was made only ſe- 
ven years after the will, that it is ſtrong to ſhew he ſtill intended 
furniture of ſuch a recent date ſhould go as beir- looms. 


And therefore I declare, the teſtator's pictures, books, and 
* houſhold goods, ought to be conſidered as heir-looms, and to go 
< along with his real eſtate, as far as by the rules of law or equity 
they may, and that the plaintiff will be intitled to the property 
* thereof, in caſe he ſhall attain his age of twenty-one years, and 
*in the mean time is intitled to the uſe and enjoyment thereof; 
and ordered that the Maſter do inquire what pictures, books and 
\*©. houſhold goods of the teſtator are now remaining in ſpecie, and 
that two ſchedules be made thereof, and one of them depoſited 
with the Maſter, and the other with the defendant Charles Boehm, 
and that ſuch pictures, books and houſhold goods, do remain in 
teſtator's manſion- houſe at Dunton-Hall, purſuant to the directions 
*in his will; but as to any pictures, books and houſhold goods 
vhich belonged to Sigiſinund Trafford, the huſband of Elizabetb, 
l declare they do belong to her, and order that they be delivered 


205 to her. 
«Caſe 120. Anon. Tune 5, 1746. 
The owners | R. Brown moved for an injunction to the court of Admiral- 
| puller 1 ty, to ſtay the proceedings there in a ſuit for the condemna- 


upon the ſhip tion of a ſhip called the Diligence. 
called the | 


Diligence as lawful prize, upon its appearing by. her captain's papers ſhe had carried proviſions to the enemy, 


and he figned a note, by which he acknowledged that they had very juſtly confiſcated his cargo; the captain 


of the Diligence brings a bill here for an injunction to the court of Admiralty to ſtay a ſuit depending there 


on the lawfulneſs of this tranſaction, ſuggeſting that ſome of the papers are loſt, and that if the note ſhould 


be produced which be was obliged to give, he muſt certainly be caſt at law. The injunction denied, for if it 


was to be granted upon ſuch pretences, it avould intirely defeat the act of parliament relating to prizes. 


She had made a voyage to Euſtaſia from Treland, and lying af- 
terwards in the Downs, where the Eagle and York privateers were at 


.anchor, they ſent perſons on board to ſearch her, and looking _ 
1 er 
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her as a lawful prize, for carrying, as they pretended it appeared 
by the captain's papers, proviſions to the enemy, they ſeized upon 
her cargo, and all his papers, and kept the captain in cuſtody for 
ſome days, and before they releaſed him, made him ſign a note, by 
which he acknowledges that they had very juſtly confiſcated the 
cargo, for the reaſon aforeſaid, and then gave him leave to go to 
Rotterdam, it being ſtormy weather, and not ſafe for the ſhip to lie 
there; the captain of her returned to the Downs, and the ſame pri- 
vateers boarded her again, and took away her cargo a ſecond time. 


There is a ſnit now depending upon the lawfulneſs of this tranſ- 
action, in the court of Admiralty, and the captain and the owners 
of the Diligence have brought their bill here, ſuggeſting that ſome 
of their papers are loſt, or refuſed to be produced, and that if the 
- defendants ſhould proceed on the trial there, and be allowed to pro- 


duce the note which they ebliged the captain to fign, he muſt cer- 
tainly be caſt in the ſuit. 


Lord Chancellor denied the injunction, and ſaid if he was to grant 
it upon ſuch pretences, it would intirely defeat the act of parliament 
in relation to prizes, for upon every man of war's, or privateer's 
taking a ſhip, the owners of it would immediately come into this 
court, and pray an injunction to ſtay the proceedings in the Admi- 
ralty, in order to prevent her being condemned, eſpecially if the 
captains of the men of war, or privateers, as is the preſent caſe, 
ſhould be gone out again on anather cruiſe, 


He ſaid beſides, the ſuggeſtions in this bill were not a ſufficient = e 
foundation for the injunction, becauſe if they were true, the court court of Ad- 
of Admiralty could by their own rules, as well as this court, put miralty- find 
it into a method of inquiry, both as to the facts which is charged te 725g 
with regard to the ſinking and concealing ſome of the papers, and owing to du- 
likewiſe as to the note, which the plaintiff pretends was extorted de and n- 
from him, and if upon examination they found it was owning to bey = by 
dureſs and impriſonment, they could by virtue of their own power their own au» 
and authority ſuppreſs it, and not ſuffer it to be given in evidence. —— 


His Lordſhip therefore denied the injunction. 


Eagell 
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Caſe 12. Eagell verſus Haywood and Dawe, June , 17 46. 


7. P. being O HN Dawe'by bond dated December 6, 1726. became bound 
indebted to C. to the plaintiff Eliæabeth's father, Richard Chaſin, in 200 l. con- 
by bond in ditioned for payment of 100 J. and intereſt, who died inteſtate before 
| — the the 100 J. or any intereſt for it, was paid, and adminiſtration was 
2dminiltratrix granted to the plaintiff Eligabeth his only child, whereby ſhe and 
of G. brovgit her late huſband became intitled to have what was due on the bond, 
gain D. 1 for which they brought their action at law in the court of Common 
pleaded the Pleas againſt Dave, and in Michaelmas term 1741. Dawe pleaded 
ac for relief thereto, and admitting the bond was his deed, and that he owed 
debtors, and Richard Chaffin at his death the ſaid 200 J. and that he did detain 
that he was the ſame from the plaintiffs, but that they ought not to have ex- 
ged; the ecution againſt his perſon; for according to an act of parliament for 


plaintiff took relief of inſolvent debtors, he was beyond the ſeas on the firſt of 


judgment for 


1 January 173. and returned and ſurrendered himſelf to the keeper of 
5“. damages: the King's Bench priſon, and on the 11th of July 1738. was duly 
V. M. by will diſcharged by virtue of the act, whereby he became intitled to the 


_ ,gave 


© oo! „ z, benefit thereof; the plaintiffs replied and confeſſed the plea, and 
aid to bim by took judgment for the 200 J. debt and 5 J. damages, to be levied on 


bis executer in the lands, tenements, goods and chattels of Dawe. William Madox 
a month after 


the teftatar's by will dated the 27th of June 1737. gave Dawe 1 000 J. to be due 
death; the and payable to him, by his executor therein named, in one month 


3 after the teſtator's death: The plaintiff and her huſband, in order 


dias on his to get a ſatisfaction for the debt, ſued out a fiers facias on their 


judgment, and judgment againſt the goods and chattels of Dae, and the legacy be- 
debe ing then due, but unpaid, and in the hands of the defendant Hay- 


and took a Wood, the executor of William Madox, they lodged their fieri facias 


; warrant to with the ſheriff of Middleſex, and took a warrant thereon to levy 
levy the debt 


out of the le. their debt and damages out of the legacy in his hands, which he re- 
gacy, and fuſed to pay ; and as the plaintiffs could not levy the ſame on the 
— "_ legacy in Haywood's hands, or compel him by law to pay the ſame, 
peu Jogger? or diſcover the aſſets that were liable to pay it, or ſtay the defendant 
I. M. to ad- Dawe from receiving the money till he ſhould pay the debt, they 
5 2 have brought their bill for an injunction againſt Dawe to reſtrain 
the legacy as him from receiving it, and that Haywood the executor may either 
PwC aprons admit aſſets to ſatisfy ſo much of the legacy as the plaintiffs debt 
to, Ge. 9% amounted to, or account for the real and perſonal eſtate of William 


plaintiff has Madox, and pay the plaintiffs their debt thereout. 
purſued a pro- 


per remedy, and what ſhall be found duc for principal, intereft and cofl; at law and in equity, ought to be ſa- 
tisficd out of what is due to D. on account of his legacy, 


The defendants, and particularly Haywood, inſiſted on two points, 
Firſt, that the plaintiffs were improper in equity to attach Dave's 
legacy, being a che in aftcn, not reduced into the poſſeſſion of the 
debtor, 


in the Time of Lord Chancellor Hax Dwickk. 


debtor. Secondly, if they were proper in their relief as to that 
point, yet the legacy was no charge on the real eſtate, but on the 
perſonal only, which was a deficient fund: This laſt point de- 
pended on the words of the will, which were ; 


« I William Madox of, &c. do make this my laſt will and te- 
« ſtament in manner and form following; Firſt, I give and be- 
« queath to Mrs, 1 Rhodes the fam of 1000 J. to be due 
et and payable unto her by my executor, whom I ſhall herein ap- 
e point, after the expiration of one month next after my deceaſe; 
« alſo I give to her all my houſhold goods, plate, China ware, li- 
te nen, woollen, and wearing apparel : Alſo I give to my couſin 
* Jobn Dawe the ſum of 1000 J. to be due and payable to him by 
* my executor, whotn I ſhall herein appoint, after the expiration 
* of one month next after my deceaſe ; Alſo I give unto Richard 
ce Jeſt and his brother Thomas W:2ft the ſum of 100/7. in truſt ne- 
© vertheleſs for the ſole uſe of Rebecca Hunt, wife of James Hunt, 
* excluſive of any right the faid James Hunt her huſband ſhall or 
te may claim the ſame, to be due or payable to them, after the ex- 
« piration of one month next after my deceaſe, by my herein ap- 
* pointed executor: Alſo I give, deviſe and bequeath to Mr. Thomas 
« H. d of, &c. and to his heirs for ever, whom I do hereby 
©* make, ordain, conſtitute and appoint my only whole and ſole 
* executor of this my laſt will and teſtament, all my goods, land 
* and chattels, except what is herein before given, and I do hereby 
* revoke, diſallow and diſannul all other legacies heretofore willed 
< or made by me. 


As to the firſt point, the council for the plaintiff relied on the 2oth 


ſee. of the Sr. 10 Geo. 2. c. 26. whereby a remedy is provided for 


the creditor on the future fects of the debtor. 


Provided, &c. that notwithſtanding the priſoner's diſcharge as 
* to his perſon, all prior debts and judgments ſhall ſtand and be ef- 
te fectual to all intents againſt the lands, tenements, goods and chat- 
e tels of the priſoner, which he or any in truſt for him at the time 
of the diſcharge had, or at any time then after ſhould be any 
ways ſeiſed or poſſeſſed of, intereſted in, or intitled unto, either 
© in law or equity, and the creditors may take out a new execution 
e againſt the lands, goods, c. in the ſame manner as they might 
* have done had the priſoner never been taken in execution. 


> 00 


2 


It was ſaid, that if a court of equity did not give relief in this 
caſe by ſubjecting this legacy to the plaintiffs demand; the intent of 
the ſtatute would be evaded, ſince if Dawe got the money into his 
hands as they could not take his perfon, and thereby compel him 
to pay the debt, they would be abfolutely without remedy. 


n 3 That 


353 


354 


CASE S Argued and Determined 


That they had loſt their remedy at law by this ſtatute, where 
they might attach this very legacy by proceeding to an ontlawry ; 
and then bringing an information in the name of the Attorney Ge. 
neral in a court of revenue, and ſo attach this by the interpoſition 
of the crown for their demand, which, though a matter of grace, is 
by conſtant cuſtom grown into a right in creditors, which a court 
of equity ought to take notice of ; but ſince this ſtatute, that remedy 
could not be had, becauſe they could not proceed to an outlawry; 
there is therefore no remedy but this, to anſwer the plain intent of 
the act, and preſerve the future effects for the creditors, 


As to the other point, the council for the plaintiff cited Lord War- 
rington verſus Langham, Prec. in Chan, 89. that the executor here 
is named a deviſee, which is always a ſtrong circumſtance in making 
a conſtruction to ſatisfy the will; that by the laſt clauſe the lands, 
goods and chattels are blended together as one fund, and given ſub. 
ject to an exception of what was given before, which they contended 
amounted to the ſame thing, as if he had given him the reſidue of 
both eſtates after what he had given before. 


1 

For the deſendants it was argued as to the firſt point, that the 
reſtrictive words at the end of the clauſe, ſhewed that it was the in- 
tent of the a& only to exempt the perſon of the debtor, and leave 
all other remedies which the creditors might have juſt in the ſame 
ſtate they were before the act was made, and not to give the cre- 
ditor a new and different remedy on theſe effects. 


That the reaſon why this court did not give a ſpecific lien to cre- 
ditors, further than the law did, was, becauſe ſuch creditors did 
not truſt upon the faith of ſuch lien, but on the general credit, and 
therefore this court never gave a ſpecific lien on choſes in actions to 
one creditor more than another, except only where there was an 
actual aſſignment of ſuch choſe in action as a ſecurity, and going 
farther was breaking in upon that equal ſatisfaction which all cre- 
ditors have a right to over the effects of the debtor, not ſubject to 


any legal or equitable lien. 


If a court of equity was therefore, by reaſon of this inconvenience 
ſuggeſted, to give any farther remedy to creditors on account of this 
ſtatute, ſuch new remedy muſt be agreeable to the principles of 
equity, and co-extenſive with that inconvenience, which the remedy 
of giving ſpecific execution to a particular creditor is not ; for to 
which creditor ſhould this belong? For ſuppoſe an aſſignment made 
of this legacy after the judgment, or even after the fier: facias, 
would equity take away the benefit of that ſpecific lien which the 
aſſignee has by the rules of this court, and give it to a general cre- 
ditor by judgment merely by force of this ſtatute ? 


This 
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This would be changing the rights of parties, and not barely 
giving a further remedy ; ſuppoſe all the other creditors brought bills, 
thoſe not by judgment, as well as thoſe by judgment, to which 
would equity give the preference? Since all general creditors can- 
not have preference in equity over aſſets, further than the law gives 
it them, equality of diſtribution being what equity aims at where 
the rules of law do not prevent it. The ſieri factas is not returned 
nulla bona, nor is it charged that there are no other effects upon 
which it ought to have been executed; there is no neceſſity there- 
fore to reſort to this remedy, and the leſs reaſon to aſſiſt the plain- 
tiffs than any other creditor, who cannot attach his other goods, 
nor yet get at his perſon, 


It was therefore inſiſted, that a court of equity in this caſe could 
not give relief to a particular creditor, further than the law does, 
without infringing its general principles, and altering the rights of 
others : That an executor is intitled to a releaſe from the legatee, 
but if by this act every little creditor can in equity charge his debt 
on the legacy, he will be unavoidably ſubject to a variety of ſuits 
till the whole is exhauſted. 


Either therefore equity muſt give this new ſpecific remedy over 
choſes in action, to creditors in general of an inſolvent debtor, and 
not to one only: or elſe the creditors muſt take this - privilege 
(which in moſt inſtances creditors of bankrupts are deprived of,) of 
taking out execution againſt future effects, ſubje& to the inconve- 
nience and difficulties which the law has left them under in that re- 
ſpect, and which the legiſlature perhaps did not foreſee. 


As to the ſecond point, is was ſaid, that the courts of equity had 
of late been very favourable in their conſtructions to charge debts 
on land, or debts and legacies, where both are coupled together, 
and one could not be held to be a charge without holding the other 
to be ſo at the ſame time; yet that in the caſe of legacies only, a 
plain intent was required, becauſe primd facie and independent of 
the intent, there was no more reaſon in equity to charge legacies on 
lands deviſed, where the general eſtate was inſufficient, than to 
charge perſonal legacies in favour of a deviſee of land, if his land 
was evicted, both being ſpecifick, and independent bounties to 
each other, 


There is no general declaration that the legacies ſhould be paid 
in the firſt place, or even that they ſhould be paid at all, as in 
that caſe cited in Prec. in Chan. the being executor and deviſee has 
never been held ſufficient to charge an executor with legacies, though 
poſſibly it may be an ingredient in ſuch a conſtruction, and Guillim 
verſus Holland in July 1741, and Corfield verſus Lingen the 4th of 
March 1739, were cited, where the executor was alſo deviſee,and 3 
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the laſt eaſe the land was given as a reſidue, and yet the lepacies 
were not charged on the real eſtate. 


That with reſpe& to the exception, the utmoſt force of it could 
only be conſidered as putting him in the ſame light as if the be- 
queſt had been by way of reſidue, and then that would not 
have charged the lands according to. the authority of the caſe laſt 
cited. 


But the plain intent of the excepti was, an unneceffary caution 
to prevent the ſpecific legacies given before from paſhng by the 
word chattels to which the exception is ſubjected, but as no lands 


were given before in the will, to apply the exception to the lands, 
is to make the will nonſenſe. 


Lord CHANCELLOR. 


As to the firſt queſtion, it is a new caſe, and as far as it is a ge- 
neral queſtion, I am of opinion the plaintiff, as a judgment creditor, 
could not come into this court for a ſatisfaction out of this legacy, 
and fo I apprehend it has often been determined: there are very 
few cafes where it is neceſſary for this court to give relief to credi- 
tors over perſonal chattels in poffeſſton, becauſe afhgnments of them 

to defeat creditors are void and fraudulent at law. 


Chofes in ac- But, as to choſes in action, according to the general rules of this 


ion are not Court, they are not liable to executions, not for the reaſons given 
Hable to an 


execution, but by the defendants council, but becauſe the court takes notice that 


the creditor the creditor has a method, by the ordinary rules of law, either by 
may either 


compel ſarif. COMpelling ſatisfaction by ſeizing the perſon, or where that cannot 
faction, by be taken, by proceeding to an outlawry, and taking the lands as 
ſeizing the well as effects, by a capias utlagatum, which, though a proceeding 


—_ ae by the crown, and at firſt a matter of grace, yet now is the ordinary 


cannot be ta- Courſe of proceeding in the king's court of revenue, where grants of 


ken, by pro ſuch things to creditors are conſtantly given, and that has been the 
ceeding to an 


outlawry, and Chief ground upon which this court has proceeded in denying a 
nbins the ſpecifick remedy. SEM | 
as effects, by 


a capias utla- This brings me to the queſtion made on the ſtatute for relief of 
gatum, inſolvent debtors. | 


This ſtatute was intended to be beneficial to creditors as to the 
fubſequent effes, and to diſcharge the perſon of the debtor only. 


The ature Though it has been called a privilege, it is none, but a reſerva- 


for relief of tion to the creditor of his right in every reſpect, except that of ſeiz- 
inſolventdebt- | 


ors, is for the benefit of creditors, aud muſt be ſo conſtrued, as to give them effeRually all the benefit ins 
tended them over future effects. WO | . 
3 3 ing 
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ing the perſon, and it differs from the caſe of bankrupts, where the 
future effects cannot be diſcharged without the conſent of four-fifths 
of the creditors; as the act is therefore for the benefit of creditors, 
it muſt be conſtrued beneficially, and ſo as to give them effectually 
all the benefit intended them over the future effects. 


This has been treated as a ſaving clauſe, but I am of opinion that 
it is an enacting one, giving the creditor a competent remedy upon 
the future effects, as the ſtatute precluded him from ſeizing or out- 
lawing the perſon; and it could never intend, that though the 
debtor had ever ſo large a property in choſes in action, the creditors 
ſhould have no remedy to come at them. 


With regard to the words relied on in the latter part of the 
clauſe by the defendants, to ſhew the remedy was to be the ſame 
as before the ſtatute; | 


It is plain there are two different proviſions made in the clauſe, 
by the firſt part as to creditors in general who had not ſued execu- 
tion before the ſtatute; where the words as to the remedy over the 
future effects are general; the latter part as to creditors who had al- 
ready ſued out an execution, and the latter words relate to ſuch new 
execution only, and do not run through the whole clauſe. 


It is objected, that this is a ſuit by one creditor only, and ought x, all caſes of 
to be by all; but the perſon who firſt ſues has an advantage by his chattels in 
legal diligence in all caſes, and of chattels in poſſeſſion, the firſt ſuit 1 
has the firſt ſatisfaction, and the act has made no ſuch general the firſt ſatiſ- 


proviſion for all creditors. faction. 


The court does not proceed in this caſe on the ground of a ſpe- 
cific lien, but only conſiders it as a part of the property of the 
debtor, which the creditor cannot come at without the aid of this 
court. | 


If, therefore, after the judgment, or even after the fier: factas, If after the 
the debtor had aſſigned this bona fide, and for a valuable confidera-/*7 faciar the 


, : 5 . n » debt 
tion, and without notice, it would be good and prevail againſt this aoned | 


creditor. legacy for 
| a valuable 


Ne | 3 ſiderat 
But after a bill brought, and a lis pendens created as to this thing, N 


ſuch aſſignment could not prevail; I am therefore of opinion, that notice, it 
the court ought to interpoſe in this caſe, and that the plaintiff base cars 
purſued a proper remedy, | againlt this 


creditor, 


The next queſtion will be as to the right? 


I am of opinion that this legacy is a charge upon the real eſtate, 
Vol. III. "Ih 7 I think 
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I think this will not depend upon the authority of thoſe caſes, 
where debts and legacies are charged in the firſt place, but depends 
on the particular wording of the will. | 


Suppoſe the executor was not deviſee, but another perſon, and 
the teſtator had directed the legacies to be paid by him, it would 
be a clear eharge on the eftate, and calling him executor in 
the clauſe where the legacy is gwen is only deſcriptive of his perſon, 
and not of his office, and amounts to the ſame as if he had ſaid to 
be paid by Mr. Thomas Huyward. | 


The legacy is The goods, /ands and chattels are given altogether as one fund, 
4 12 15 and lands are inſerted in the middle, and the whole are ſubject to 
he words, the exception of what was given before; this, I think, amounts to 
ſubjedt to the the ſame, as if he had given them ſubjeft to what was given before; 
exception of therefore, I think this legacy is a charge on the lands. | 

what was 

given before, 


amounts 0 His Lordſhip ordered the Maſter to take an account of what is 
kr due to the plaintiff for the principal ſum of 1001. with intereſt at 
had given bis 5 Per cent. and for her coſts at law, and in this court, and declared, 
goods, * that what ſhall be found due to her for principal, intereſt and coſts, 
uber to Ought to be fatisfied out of what is due to Dae for principal and 
what was gi- intereſt of his legacy of roo00/, given by the will of William Madox, 
ven before. and the Maſter to take an account of what is ſo due to Dawe, with 
intereſt at 4. per cent. from one month after the death of William 
Madox, and in caſe Haywood ſhall not pay the plaintiff as above 
within fix months after the maſter's report, the real eſtate of Wil- 
liem Madox, or ſo much as ſhall be ſufficient to pay the plaintiff, 
ſhall be ſold, and the money ariſing therefrom to be applied, in the 
firſt place, towards fatisfaftion of the plaintiff's debt in the manner 
as 1s already directed. 


Caſe 122. Seymore verſus Trefilian, July 16, 1737. 
\ Bill was brought by a wife for her paraphernalia. 
A buſband The huſband by his will had given her ten thouſand pounds, 


—_— upon condition ſhe gave up her right of dower, and likewiſe de- 
paraphernalia, viſed to her“ all her wearing apparel, and ornaments of her per- 
ha _ 11 *« ſon, her gold watch, and all her jewels, except ſome round a 
TE. picture, and deviſed the reſidue of his eſtate to the defendant. 

hig life time. 

Afterwards, by a codicil, he revokes the deviſe of his jewels, 
and her pearl necklace, which he gives away to A. then by a ſecond 
codicil he gives her a pair ef diamond ear- rings; upon this, the de- 
fendant inſiſted ſhe could not claim theſe paraphernalia, becauſe it 
is plainly contrary to the will and codicil under which (hs * 

3 
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the 10000/, and equity will not permit one to claim under one 
part of a will, and controvert another. 


That by the deviſe of the reſidue, the revocation of the deviſe 
of the jewels, and the gift of the ear- rings only, it appeared to be 
the teſtator's intention that the reſt of the paraphernalia, except 
the ear-rings, ſhould go 7a the defendant as the reſidue of his eſtate, 


LoRD nen 


It is plain the paraphernalia are included in the deviſes in the 
will, but a huſband cannot deviſe away a wife's parapbernalia, he 
can only bar her by acts done in his life - time. 


The revocation is of the deviſe of bis jewels, which ſeem to be 
contradiſtinguiſhed from bers in the will, which are there called 
the ornaments of her perſon, and the diamond ear-rings do not 
appear to have been ever worn by her, and therefor might not 
be part of her paraphernalia, 


But ſuppoſe the teſtator had completely revoked the deviſe, it is 
only a revocation of a deviſe void in it ſelf, and therefore it is too 
much ſtrained to infer from thence an intention that her rights 
ſhould paſs by the deviſe of the reſidue of his eſtate ; his Lord- 
ſhip decreed 9 the plaintiff. Vide the caſe of Tipping verſus 
Tipping, 1 P. Wrms. 722. 


Tucier verſus Phipps, July 10, 1746. | Caſe 123. 


HE bill was brought by the plaintiff ſuggeſting, that his The foliation 

wife's father had by his will left a legacy of fifteen hundred in a pi _ 
pounds to the plaintiff's wife, his daughter; and that the defen- proved, is 
dant William Phipps had deſtroyed or concealed the ſaid will, and ſufficient to 
therefore prayed he might be decreed to pay the plaigt fifteen le the 


laintiff t. 
hundred pounds, and intereſt. in oe þ 20 
in the fir 
The defendant put in three anſwers; in the firſt, he admitted 2 


the will as ſet forth in the bill, but made no mention of any in- without put- 
ſanity in the teſtator; in the third anſwer, denies he ever had any 8 
ſuch will, and ſays, if there ever was any ſuch, he cannot fay ana expence 
whether his father was, at the time of making ſuch will, of ſound of citing the 
mind; and for the defendant it was inſiſted, that the olaintiff came uy ood 
here too ſoon, for that he ought to have cited the defendant into court. 


the eccleſiaſtical court, where he might have the benefit of a diſ- 
covery equally as well as here. 


LoRD 
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LoRD CHANCELLOR, 


The point of inſanity creates the only difficulty, for the factum 
of the will is not only proved, but alſo admitted, 


In this court the rule is not to allow a ſuit againſt an executor 
for a legacy, before a probate of the will, but, in the prefent caſe, 
the plaintiff ought not to be put to the difficulty of going into the 
ſpiritual court to cite the defendant, becauſe that would be giving 
the defendant a great advantage from his own bad acts in de- 
ſtroying or ſuppreſſing the will, for here the 3 is, I think, 
proved fo ſuthciently, as to intitle the plaintiff to come here in the 
firſt inſtance for a decree. 

—_— lega- As to the ſpoliation, conſider it generally as a perſonal legacy, 

cy, where Where the will is deſtroyed or concealed by the executor, and I 

the will s think, in ſuch a caſe, if the /polration is proved plainly (though the 
royed or d . | X 

concealed, general rule is to cite the executor into the eccleſiaſtical court) 


the rule is the legatee may properly come here for a decree upon the head 
70 cite the of ſpoliation and ſuppreſſion. 


executor 
into the eccle- 


— There are ſeveral caſes, where if ſpoliation or ſuppreſſion are proved, 
yet the legatee 


may properly it Will change the juriſdiction, and give this court a juriſdiction 


come bere on which it had not originally; as in the caſe of Lord Hunſdon, Hob. 
the head o | _ | | | 


ſpoliation and — 
Juppreſſion. ; : . 
Though it was © Where the title was a title merely at law, yet there being a 


00 _—_ 5 ſupprefſion of the deeds under which that title accrued, the 
at law, ye 


there being a plaintiff had a decree here for poſſeſſion, and quiet enjoy- 


ſuppreſſion of ment.“ 

the deeds un- 

der which the 33 R | | 
84. Ae the juriſdiction may be changed with regard to a court of 
the plaintiff, la w, why may it not with regard to the ſpiritual court; and I 


I bn think the caſe of Weeks verſus Weeks, which came before me ſome 


a decreein time ago, an authority that it may: here the /poliation or /1ppreſſion 
equity for is certainly fraudulent, voluntary, and malicious, and therefore dif- 
poſſeſſion. fers from the caſe of Paſcall verſus Pickering, where the ſpoliation 

did by no means appear to be fraudulent or malicious, but rather 


inadvertently done, and without any bad deſign. 


I think in ſuch caſes of malicious and fraudulent ſpolrations, the 
court will not put the plaintiff under the difficulty of going into 
the eccleſiaſtical court, where he muſt meet with much more dif- 


ficulty than proving the contents of a deed at law, which has been 
loſt or ſecreted. 
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For in the ſpiritual court the plaintiff muſt prove it a will in The plaintiff 
writing, and muſt likewiſe prove the contents in the very words, 2 
which will be a difficulty almoſt inſuperable, and which courts of bave proved 
law do not put a perſon upon doing ; the plaintiff muſt alſo prove it a will in a 
the whole will, though the remainder of it does not at all belong * 12 


to, or regard his legacy. — — 
allo the whole 


will, though the remainder does not at all regard his legacy, and which courts of law do not put a perſon 
upon doing. 


I think, if this had been a mere perſonal legacy, the court, under 
the circumſtances of this caſe, ought to interpoſe, and the rather, 
becauſe in bringing ſuits againſt an executor, this court goes fur- 
ther in requiring a probate than courts at law, 


But here the caſe is ſtronger to intitle the plaintiff to a decree, There-is no 
becauſe the legacy is out of real and perſonal eſtate both, and as to occaſion 2 
the real-eſtate, there is no occaſion to prove the will in the ſpiri- Ern g 


tual court to intitle the legatee to recover his legacy out of the real coart to intitle 


eſtate. a legatee to 
. recover his 


| | legacy out of 
This would be clearly the caſe, where the charge is only upon — 


the real eſtate, and though the heir is intitled to have the perſonal 
eſtate exonerate his real, yet if he is made executor, and has, by a 
voluntary and fraudulent act, put the legatee under ſuch difficulties 
as make it almoſt impoſſible for him to prove the will, it is reaſon- 
able to let in the legatee to have his legacy, and leave the executor 
to pay himſelf out of the perſonal eſtate. 


As to the inſanity, the defendant's proofs ſpeak in general terms 
only, to the teftator being in a weak condition; but compare this 
with the plaintiff's evidence, and the manner of the defendant's in- 
troducing the inſanity in his anſwer, and the acts he has done under 
the will. 


The inſanity is not mentioned till the third anſwer, and then very 
tenderly; the plaintiff's proofs are very poſitive as to the ſanity of 
the teſtator, they are the three ſubſcribing witneſſes, whoſe teſti- 
mony is by no means impeached; the will a reaſonable one, not 
made in ſecret, but ſeveral perſons were preſent; the defendant has 
brought actions, and ſworn himſelf ſurviving executor, and has ac- 
ted ſeveral years under the will without ever making any pretence 
of inſanity in the teſtator. 


J am therefore of opinion, that under the circumſtances of this Not neceſſary 


caſe, it is not proper to direct a trial at law as to the ſanity or in- eg Saen 
ſanity of the teſtator, but that the plaintiff is intitled to an imme- at law as to 

| X the teſtator's 
ſanity, for the plaintiff is clearly intitled to an immediate decree for the payment of his legacy, though 
the probate of the will has not been granted. 
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'diate decree for payment of his legacy by the defendant, notwith- 
' ſtanding the probate of the will has not been granted. 


Caſe 124. The Weavers Company qui tam verſus Hayward, June 12, 


I 740. 
An ation T HIS came on upon the motion of the Attorney General 
brought on f Fay j , 
W. who moved to ſtay proceedings upon an original writ, teſted 


act, in which the 22d of November, returnable the o#ave of St. Hilary; the teſte 
the plaintiff. was within the ſix months, limited by 7 Geo. 1. c. 7. ſec. 4. the 


ſerved the 


defendant Callico act, for the bringing of the action on that ſtatute. 


with a copy 
of a writ, in- 


ſtead of a ſpe- _ Inſtead of ſummons and pone, or | ſpecial cap/as, which pays no 


. cial capi, ſtamp duty, they ſerved the defendant with a copy of the writ, and 


and after wacds afterwards . applied to the Curſitor to alter the return of the 
got the curſi- 


tor to alter the original . 


return of the 
original: the 
alteration is 


The firſt objection made by the defendant was, that this alte- 


erroneous, ration was erroneous, and that it was of conſequence to the ſtamp 
and the writ duty. 0 

muſt be ſuper- 
ſeded. 


Mr. Noel, for the plaintiff in the original action, cited the cafe 
of Loan verſus Coveney in 1738, to ſhew this court conſidered it 
elf as an oficina brevium, and that it would not enter into the queſ- 
tion, whether this writ was executed or not. 


Treblecock's caſe, March 23, 1736, vid. 1 Tr. Atk. 633. a bo- 
mine replegiando iſſued out of this court, and was returnable in the 
court of King's Bench, and being returnable there, the court would 
not enter into the irregularity. 


Philips verſus Philips, December 15, 1737, there an application was 
made to this court for an original writ, to warrant a judgment upon 
the ſtatute of bribery and corruption after a verdict, and where error 
was brought for want of that original; and though this caſe was ſaid 
to be excepted out of the ſtatute of jeofails, yet held, that though the 
ſtatute of jeofails were material in applications to this. court, as an 
officina brevium, the objection in point of revenue was not of weight 
in a mere matter of diſcretion, as this was, where the party would 
be totally deprived of his action. 


Mr. Clark cited Finch upon judicial proceſs, that where an origi- 
nel is returned tarde, an alias or pluries original will go; but if no 


return, then it muſt iſſue out of this court; and for this purpoſe 
.mcationed. Dyer 211, 
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I am of opinion it ought to be ſuperſeded ; J cannot quaſh it un- M here error 


leſs error appear on the face of the writ, and then the propereſt 
way would be by plea in the court where it was returnable. 


I will take up the ſecond objection firſt, in order to lay it out of 


plea in the 
the caſe, for this is not a motion to cenſure the attorney, or the court where 
party, but to ſuperſede the writ only. . 14 return- 


If it was nothing more than an offence againſt the ſtamp act, it 
would be no ſufficient ground to ſuperſede the writ ; the officer and 
party would be liable to penalties, as in the caſe of a deed which 


is not to be made uſe of till the duty paid, and yet it is the deed 
of the parties. 


However I am of opinion, it is ſuch an original writ as the ſtam 
duties are payable on; for I underſtand the exception to be of fuch 
an original, as the capias neceſſarily iſſues on; nay, of one, on 


which it is at the py s election to take out a capras, and chere 
the duties ought to be paid. 


It was in order to preſerve the juriſdiction of this court, and 
the Curſtor's office, that this exception was taken, for otherwiſe it 
would be paying double duty both on the original and capias. 


The ſtamp acts did not intend to exclude all amendments of 
writs, for that would be grievous, 


The firſt. clauſe of the ſtamp aQs relate to where. another writ 
is written on the ſame piece of vellum, or parchment; and. I am 
of opinion, that on an information, or action, it muſt appear to 


be another writ, and the other part relating to eraſures refers to a 
fraudulent one. 


If the officers of the ſtamp duties think this practice contrary to 
law, they ought to apply for a general regulation. 


As to the other queſtion, I am of opinion this writ ought not to 
have been ſo altered. 


If nothing had been done on this writ it would have brought it 
to the queſtion, concerning its being done by writing it over de 
novo, or by interlineation or eraſure, in which practice it is admit- 
ted, that if an original writ has been executed jit cannot be done. 


Now what is ſuch an execution as to prevent an alteration of it. 
Tf 


8 
a” 


appears on 
on the face of 
the writ, the 
propereſt 

courſe is by 
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The copy, 

+ though an ir- 
regular ſer- 
vice, is ſtill 
an execution 


of the writ. 


- 
* 
£ 


* 


: 
* 
* 


Caſe 123. 


If the teſtator 
himſelf had in 
this caſe a- 
bridged the 
legacy, it 

would have 
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If it had been lying in the attorney's hands, and fo in the party's 
power, that would be one thing. And if the ſervice of this copy 
being void, is to. be looked on as no ſervice, a party may always 
avoid an irregular.execution of his own writ, and get it altered, 


Suppoſe it had been carried to the ſheriff, and he had returned. it 
improper, would that have been an execution? To be ſure it would. 


This has not been. carried to the ſheriff, yet this copy, though 
an irregular ſervice, becauſe not warranted by 12 Geo. 1. is ſtill an 
execution of this writ : nay, it is actually ſpecified in the copy what 
the return of this writ is, can he afterwards alter the return? 


Suppoſe the . plaintiff had declared upon this proceſs, and had 
obtained judgment, all the proceedings were ſubject to be ſet aſide; 
yet by this doctrine, he may reſort to the office for an alteration. 


As to the .caſe of Philips verſus Philips, the proceſs was not by 
original, but by capias, and he afterwards wanted an original to 
warrant his judgment; and held there was no difference as to ac- 
tions qui tam, and other actions as to this point. 


There he had begun his action in time, here the plaintiff would 
take out an original out of time. | 


His Lordſhip directed the writ to be. ſuperſeded. 


Wheeler verſus Bingham, June 1 4, 17 40. 
C. . Pen, S SS.. 3 

© A AR. Pottinger by his will, inter alia, gave to each of his grand- 

daughters that ſhould be living and unmarried at the time 

of his deeeaſe, on their reſpective days of marriage, the ſum of 

fifteen hundred pounds, and he did defire that none of his grand- 


daughters ſhould marry without the conſent of the father and 


cc 


cc 


cc 


been no more ; 
than in terro-* 
rem, and de- 
legating it to ,, 
another to do 
it will carry it 
no further, «c 
and conſe- 
quently this 
not amount- 
ing to a de- cc 
viſe over, the 
Plaintiff is in- 
titled to the „ 
legacy, 


cc 


mother, or the ſurvivor of them; and therefore if any or either 


of them ſhould marry without ſuch conſent, then by his will be 


revoked what was thereby directed to be paid to ſuch grandaugh- 
ter or grandaughters, and ſuch of them ſhould not be intitled to 
any benefit by virtue of ſuch his will, further than what the fa- 


© ther and mother, or the ſurvivor of them, ſhould direct; and he 


afterwards directs, that after the ſeveral legacies and ſums di- 


reed to be paid are ſatisfied, if any ſum of money ſhould remain 
© in the hands of the truſtees, the furvivors or ſurvivor of them, the 


ſame ſhould be paid to his daughter Philadelphia for life, and at- 
ter her deceaſe to the defendant Bingham and his heirs. 


'The 
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The plaintiff, one of the grandaughters, has married without 
conſent of the father and mother, and has brought her bill for the 
legacy. 


The mother of the plaintiff has appointed truſtees of the legacy 
for the plaintiff for her ſeparate uſe for life, and to her iſſue, but 
if ſhe has no iſſue, then to the defendant Mr. Bingham. 


Mr. Solicitor General for the plaintiff cited the caſe of Paget ver- 
ſus Haywood, November 1733. at the Rolls: Where it was held, 
that a general deviſe of the re/rduum, or a deviſe to the perſon in- 


titled to the re/iduum, were the ſame as if there was no deviſe over 
at all. 


Mr. Attorney General for the defendant cited Harvey verſus 4/- 
ton, Paſch. 13 Geo. 2. with regard to Lord Chief Baron Comyns's opi- 
nion on the effect of a deviſe over. Comyns's Reports 746. and alſo 
Eg. Caſ. Abr. Amos verſus Horner 112. and Creagh verſus Wilſon, 
2 Vern. 572. to ſhew that the plaintiff's wife is not entitled to the 
legacy of fifteen hundred pounds under the grandfather's will. 


Mr. Solicitor General in reply ſaid, the caſe of Amos verſus Hor - 
ner was reported in no other book, and Sir Joſeph Jekyll ſaid in the 
caſe of Harvey and Aſton he had ordered ſearch to be made for it, 
but it could not be found. 1 Ch. Caſ. 22. Bellaſis verſus Sir William 


Ermin, was determined directly contrary, and Garret verſus Pritty, 
2 Vern. 293. | 


Lord Chief Baron Comyns refers to theſe two caſes, as having 
ſettled theſe diſtinctions uncontrovertedly. 


Wherever this court exerciſes a juriſdiction with another court, 
they have adopted their rules, and never vary in their determinations 


from the eccleſiaſtical court, but where the intereſt of a third perſon 
is concerned. 


The defendant's council have conſtrued it to be the ſame thing 
under the words of the will, as if the teſtator had given it to the mo- 
ther of the plaintiff to diſpoſe of abſolutely. 


Which is by no means the caſe ; it is only leaving it to the father 


and mother to give it totally or partially, to ſuch child as has mar- 


ried without conſent. 


Lord CHANCELLOR. 


In the preſent caſe the direction the grandfather has given by his 
will, that the grandaughter ſhould take the advice of parents was 
a very wiſe one, and what the mother has done appears ſo reaſon- 
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able, that if I could confiſtently with determinations of this court, 
and the matter was res integra, I would go as far as poſſible to ſup- 
port it. | 


But notwithſtanding ſuch inclination, I cannot hold this portion 
to be in the power of the mother, to be diſpoſed of in the manner 
ſhe has done, for it would ſhake the ſettled rules of the court; 


The firſt queſtion is, whether this condition is an effectual con- 
dition, or in terrorem only. 


Secondly, Whether here is that which amounts to a bequeſt over 
of the legacy. | 


As to the firſt, in order to prove it is a condition that ought to 

have it's effect, it is ſaid by the defendant's council it amounts to 
the fame thing as a condition precedent, and therefore the party 
claiming muſt ſhew it performed. 


Two anſwers may be given to this. 


— — — 


Comyns, that the civil law makes no difference between conditions 
precedent or ſubſequent, but hold it to be a void condition equally 
in both, 


There have been ſeveral cafes in this court of a perſonal legacy, 
where, if it has not been given over, though a condition precedent, 
yet it will not be effectual to defeat the legacy. 


But I take this to be a condition ſubſequent, for when the event 
happens, it is veſted. | | 


A diſtinction has been attempted here that the breach of the 
condition happening, eo inſtante the legacy veſts, it is therefore void. 


But though they meet together at the ſame time, yet they are 
conſidered in point of law as ſubſequent in the order of things. 


It has been truly ſaid ſhe need not ſhew in the eccleſiaſtical court 
any thing but the marriage, and the objection muſt come from the 
other ſide, and primd facie it was ſufficient for her to ſhew the le- 
gacy, and that ſhe is ſuch a grandaughter as is deſcribed in the will. 


Therefore I am of opinion the attempting a diftinRion from for- 
mer caſes, to make this a condition precedent, will not prevail, 


5 But 
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But it has been ſaid, if there is not a condition pretedent, but 
ſubſequent, yet it amounts to the ſame thing as a deviſe over, by rea- 
ſon of the ſtrength of evidence of the teſtator's intent that the le- 
gacy ſhould ceaſe. 


lam of opinion this is not the reaſon that has governed the court. 


There have been abundance of caſes here, where the intention of 
the teſtator was full as ſtrong that the legacy ſhould ceaſe, as in 
the caſe of Garret verſus Pritty, and yet the intention only did not 
prevail. | 


The true ground upon which this court has ſuffered the condi- It is the being 


tion to Hfectuate, is not the intention, but the right of a third perſon, nd velbiug in 
the being given over, and veſting in that third perſon, if the con- third perſon, 
RIES | has induced 
dition is-not performed, 1 
ſuffer the con · 


| If that be ſo, the next conſideration is, whether here is in the dition to ef- 


- . : » + fectuate, and 
preſent caſe what amounts to a deviſe over to a third perſon in point , che inten- 
of right. tion. 


I am of opinion there is not. 


The gift to the truſtees is not of a particular fund, but of his per- 
ſonal eſtate in general: then afterwards follows, it is my deſire that 
none of my grandaughters ſhould marry without the conſent of the fa- 
ther or mother, &c. ; 


Then comes another clauſe, which fays, that after the ſeveral le- 
gacies and ſums directed to be paid and ſatisfied, if any ſum of money 
ſhould remain in the hands of the truſtees, &c. the ſame ſhould be paid 
to his daughter Philadelphia for life, &c. | 


Upon theſe wo clauſes, and the clauſe: of revocation, the queſ- 
tion of bequeſt over ariſes. | 


It has been inſiſted on by the council for the defendant, that the 
plaintiff not having any further benefit than what the father or mo- 
ther or ſurvivor of them ſhould direct, amounts to a deviſe over. 


But Iam of opinion it does not. 


If it had been ſaid upon her marrying without conſent, I revoke 
that legacy, and give the fifteen hundred pounds to the father or 
mother to diſpoſe of, it would have been a deviſe over : But this 
is only putting it in the power of father or mother, or the ſurvivor, 
to abridge the legacy given to the daughter, and when it ſhould be 
ſo abridged, the remainder would have fallen into the reſidue. : 

The 
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The authorities are moſt clear in the caſe of Garret verſus Pritty 
and Bellafis verſus Ermin, to this purpoſe. 


If the teſtator himſelf had abridged this legacy, it would have 


been no more than in terrorem, and conſequently delegating it to 
another to do it will carry it no further, | 


The clauſe (“ If any ſum of money ſhould remain in his truſ- 
© tees hands, the ſurvivors or ſurvivor, he directs the ſame ſhould 
©. be paid to his daughter Philadelphia for life, and after her deceaſe 
eto the defendant Bingham and his heirs'”) has been made uſe of 


on both ſides; the firſt part of it by the plaintiff, and the latter by 
the defendant's council. 


The words preceding, when the ſeveral legacies ſhall be fully 
paid and ſatisfied, ſay the plaintiff's council, mean, when all the 


ſums before given ſhall be paid, and therefore nothing 1s given over 
till all the ſums are paid. 


That can never be the meaning, but what the defendant's coun- 
cil have ſaid is the right conſtruction, when they ſhall be paid ac- 
cording to the directions of the will beforementioned, 


The other words made uſe of on the part of the defendant are, 
particular declarations of particular ſums of money. | 


If this had been a particular fand, which is given to his truſtees, 

as certain ſtocks, or certain mortgages, and the will had ſaid the 

| legatee ſhall have no more than the father and mother ſhould ap- 
point, then I think it would have been a gift over of the remainder 


of that particular fund: but this is only a deſcription of the refiduum 
of the perſonal eſtate in the hands of his truſtees. 


An expreſs. Then the obſervation I have made brings it to the rules of this 
deviſe, that if gurt: 


Egner hond court; and I am of opinion an expreſs deviſe, that if legatee ſhould 
not perform not perform the condition, the legacy ſhall fink into the refiduum, 
the condition, amounts to a deviſe over; but there is no ſuch direction here, and 
„ - + ARE therefore though there is nothing unreaſonable in the reſtriction, 
the reiduum, and though what the mother has done is prudent, yet 1 cannot con- 


amounts to 2 ſtrue it to be a forfeiture of the legacy without ſhaking the autho- 
deviſe over, 


but there is no Tity of all the other caſes, and conſequently muſt decree the legacy 
ſuck direftion to the plaintiff, 
nere; an 


bowever prudent what the mother has done may be, I cannot conſtrue it to be a forfeiture. without ſhaking 
the authority of all the other caſes. | 
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Snelſon verſus Corbet and Deboes, June 1 6, 1746. Caſe 124. 


IR Brian Broughton by his will ſays, all my freehold of any B. by his will 
kind or nature whatſoever, which at preſent is in my power to % 4 fe 


diſpoſe of, I give to my wife. 2 
| | whatſoever, 
The queſtion. was, what intereſt paſſed to the wife, whether 3 
hfe or in fee ? N n 
5% of, I give 
I be teſtator was ſeiſed of a frechold eſtate in fee, and likewiſe of To 7%, 
a reverſionary eſtate in fee, and of a copyhold eſtate. auicle think- 
| Ing it a point 
Mr. Wilbraham, for the defendant the deviſee, inſiſted the words 3 
carried the fee, and cited 1 Lut wich 764. and Thbetſon verſus Beck- a caſe to be 
with, Caſ. in Cb. in Lord Talbot's time 157. _ — 


court of 


Lord Chancellor directed a caſe to be made for the opinion of King's Bench. 
the court of King's Bench, for, he ſaid, it was hardly to be pre- 
ſumed the teſtator intended to give: the-reverſion- of this great eſtate 
to his wife. 


There was a queſtion likewiſe in the cauſe as to paraphernalia, 
whether it ſhall be liable to the payment of ſimple contract re- 
ditors and legacies. | 


Lord CHANCELLOR. oy 


At law, where the hufband dies indebted, the widow cannot Where the 


have her paraphernalia ; but this court does not determine fo ſtrict- 1 


ly, for if the perſonal eſtate has been exhauſted in payment of ſpe- havſted in 
-cialty creditors, ſhe ſhall ſtand in their place as to ſo much upon pr — 
the real aſſets of the heir at law, for the has a prior right, and a qs, 


ditors, the 


ſuperior one to legatees, who take only from the bounty of the widow ſhall 
te ſtator ſtand in their 
TW | place, as to 

the amount of 


The perſonal eſtate muſt be applied in payment of debts, legacies ber parapher- 
and funerals, in a courſe of adminiſtration; he directed, in caſe the — 
'perſonal eſtate, or any part, has been exhauſted by ſpecialty cre- of the heir st 
<ditors, then the ſimple contract creditors to ſtand in their place, to l. 
receive a ſatisfaction pro tanto out of teſtator's real eſtate; and de- 
\clared that the plate which belonged to Sir Brian Broughton, and 
which is given to the ſon after the death of the widow, is to be 


conſidered as part of his perſonal eſtate. 
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Parepbernalia He declared alſo, that in caſe the ſimple contract creditors of the 
7 8 teſtator ſhall not receive a ſatisfaction for their debts out of the 
fatisfaction of perſonal eſtate, or out of his real eſtate, by ſtanding in the place of 
ſimple 4 ſpecialty creditors in manner before directed, then the paraphernalia 
— bur is claimed by the defendant, or ſo much thereof as will make good 


not liable to the deficiency, ſhall be applied towards ſatisfaction of the fimple 


—_ * contract creditors, but that the paraphernalia will not be liable to 
gacies. ſatisfy teſtator's legacies, or any of them. Bb 


Sir Brian Broughton” by his will deviſes all bis plate to his wife, 
and by his codicil he only gives the uſe of his. hou/hold goods to her 


'LoRD CHANCELLOR. 


If he had given by his will all his houſhold goods. and plate, I 
' ſhould have had ſome difficulty, but the queſtion now is, whether 
he meant to include plate in the words-houſhold goods. 


Plate will paſs There is evidence of the plate being uſed. in the teſtator's houſe; 
wabeld and 1 am. of opinion therefore houſhold goods Joes include plate, 
goods, 1.3 and that after the death of the wife it paſſes to the ſon. © 

1 
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Caſe 125. Goodwin verſus Goodwin and others, July 3, 1746. 


| _ o_ EY NE queſtion in the cauſe aroſe upon the will of Henry Fra- 
—— mingbham, dated September 1, 1704. 
amend by 


-— jP My eſtate in Norfolk, after the deceaſe of my wife, I give and 

vot introduce \btqueath unto Joan Seaman, wife of Peter Seaman, for her life, 
new charges, © and afterwards I :give-it to her children, to be equally divided 
deri ez amongſt them ſhare and ſhare alike; and for want of ſuch chil- 


" iſſue, which . dren I give it all to my right heir on the ſide of the Framingham. 
Was not fo in | 


2 be. One child of Jean Seaman was born in the life time of Framing- 


ſhould have ham the teſtator, and two others were: born after his death. 
preferred a 


N Mr. -Solicitor General inſiſted on the authority of Milu's caſe, 


ſpect. 6 Co. 16. 6. and Stanley verſus Baker, Moor 220. that theſe two 
| children, though not in rerum natura, yet took an eſtate for life in 
remainder, but not in fee, becauſe there is an expreſs limitation to 
the right heir of the ſide of the Framingbams. 


An objection was taken by the council of Neltbrop, .a defen- 
dant in the cauſc, of irregularity, for that the plaintiffs after publi- 
cation paſt, and the cauſe ſet down, amended their bill, by inſiſting 
on this right as children of Lady Joan Seaman, under the will of 
Framingbam. 
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Log Dp CHANCELLOR, 


After publication paſt, and the cauſe ſet down, you can only 
amend by making parties, and cannot introduce new charges, ot 
put a material fact in iſſue, which was not ſo in the cauſe before, 
but ſhould have preferred a ſupplemental bill in this reſpect; and 
as they have not amended defendant Ne/throp's copy as to this fact, 
it is irregular, and as this is the moſt intangled cauſe I ever ſaw, I 
will not determine it without having the fundamental point, the 
conſtruction of Framingham's will, properly in Hue before me. 


His Lordſhip ordered it to ſtand over, and the plaintiff to be at 
liberty to bring the will of Henry Framingham regularly before the 
.court, by ſupplemental bill, or otherwiſe, as they ſhall be adviſed. 


Hart verſus Middlehurſt, Jab 4, 1746. Oaſeerné. 


DV articles of agreement bearing date the gth of Segramber 1719. The bill was 
upon the marriage of Jobn Middleburſt with Mary Bagley, in te Huge. 
conſideration of a portion of two hundred pounds, Jahn Middlebunſt and only 
covenants with Mary's father to convey the lands then in his poſ- _ of > 
ſeſſion to truſtees, in truſt for John Middleburſi during his life ſans of J. A. for 


waſte, and <fterwards to the uſe of Mary during ſo long as ſhe ſhall ſpecific per- 


happen to live; and after the determination of theſe eſtates, hen to + ga oo 
rhe rſſue of this match in fuch fort, manner and Fe orm, and ſubjelt to vious thereto, 


ſuch charges for younger children, as John Middlehurſt fhall hereafter inüling ſhe 
by deed or will order, bequeath and appoint, And laſtly, it is hereby 00" be. 


in tail 
mutually agreed by and between the parties, that all further needful of the lands 
and neceflary covenants, proviſoes, limitations and agreements what- Oo e 
foever for the further and better explaining, ſettling and aſſuring of ;, the articles 


all the premiſſes and eſtates for the uſes aforeſaid, or ſuch other as ſhall meaus female 


| 3 : . as well as 
| be agreed on by all the parties to be more neceſſary, ſhall be contained 8 
in the intended conveyances. ſeguently the 


| plaintiff. is in- 
By a ſettlement made in 1722. ſaid to be in purſuance. of articles, * 
Jobn Middleburſt ſettled the eſtate to himſelf for life, to the wife for bj and: in 
life, to truſtees to preſerve contingent remainders, then to truſtees * 
for a tera of years, then to firſt and every other ſon in tail, the term = 2 ie 
to raiſe fix hundred pounds in the firſt place to pay his debts, and cond mar- 
the remainder to be equally divided among the children of the mar- _— 
riage, in ſuch proportions as Jobn Middle/ur/t ſhould by deed in his cavey to ber. 


life-time, or will at his death, appoint. 


In'1728 Jobn Middichurft ſuffered a recovery, and gained the 
fee of this eſtate, and by the recove y {eitled it to himſelf for life, 
| remainder 


a ſettlement of 
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remainder to truſtees to preſerve contingent remainders, remainder 
to them for 500. years, remainder to his firſt and every other ſon in 
tail male, the truſt of the term. declared to be for younger children; 


and therein alſo was contained a power for John Middleburſt to ſettle 


a a rent-charge. of twenty pounds per. annum on any wife he might 
hereafter marry. 


In the May following he married a ſecond wife, and by ſettlement 


on that marriage, recites the. deed to lead the uſes of the recovery: 


The ſecond wife had no notice either of the articles. in 1719. or 
ſettlement in 1722. and the very ſame eſtate is limited to her and the 
iſſue of that marriage, and the defendant Midalebunſt is the ſon of 
that marriage. 


The bill was brought by the plaintiff, the daughter and only 
child of the firſt marriage, for a ſpecific performance of the articles, 
and inſiſted ſhe ought to be tenant in tail of theſe lands, or if not, 
that the recovery lets in the charge in the articles upon the land. 


"Mr. Attorney General for the plaintiff cited the caſe of Hanbury 
verſus Hanbury the 24th of April 1735. before Lord Talbot, to 
ſhew the liberal conſtruction of marriage articles in favour of the 
iſſue. | 


Mr. Sambourne of the ſame ſide cited Roundbill verſus Brerely, 
2 Vern. 482. to ſhew that a covenant to ſettle lands, though no 
particular lands are mentioned in the articles, will .be..a. lien on the 
lands whereof the father was then. ſeiſed. 


Mr. Broun for the defendant. 


Firſt, Whether theſe artieles have been reaſonably. carried into 
execution. | 


Secondly, Whether the plaintiff has a right to be relieved. againſt 
the ſon of the ſecond marriage, who has indiſputably the legal 
eſtate in him, or -whether ſhe ought not to be contented with a 
ſuitable. prowfion. out of this eſtate. 


The father of the huſband had no knowledge.of the firſt marriage, 
and was tenant for life of the greateſt part of the eſtate, and did not 
die till 1727. | 


The articles are of a very great latitude, and ſeem to intend to 
give as great a power to the huſband over this eſtate as could be. 


That this is not to be conſidered as a ſtrict agreement, to.ſettle 
it on the father for life, and if no ſons, then on daughters in tail, 
| | .but 
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but was intended only to ſecure to the younger children a reaſonable 
proviſion out of the eſtate of the father, and to be anſwered by pe- 
cuniary portions. 


One hundred and ſixty pounds he had with his ſecond wife. 


The ſon of the marriage, if this is determined againſt him, will 
be undone, for there is a mortgage for nine hundred pounds, and 
the whole eſtate which paſſed by the recovery in 1722. is but 
eighty pounds a year, and only twenty-five pounds a year was ſettled 
by the articles; for the father of Jobn e had at that time 
the power over the reſt of the eſtate. 


Mr. Wilbraham of the 1 ſide. 


The mortgage was made in 1738. ſince the death of John Mid- 
dleburſt, by his executors and truſtees to pay his debts. 


In Paoell verſus Price, 2 P. Wms. 535. There, after a remainder 
to the heirs male of the body of the huſband by any wife, was a 
remainder to the heirs of the body by the firſt wife, and only a 
daughter of that marriage; in the ſettlement there was a proviſion 
for this daughter ; and it was held the recovery barred the entail to 
daughters. 


He mentioned the rule with regard to copyhold eftates, where 
if an heir at law is totally diſinherited, the court will not decree 
a proviſion made by the father for younger children, where there 
was no ſurrender to the uſes of the will. 


Here the heir at law will be totally diſinherited, who has indiſ- 
putably the legal right, and for the benefit too of a perſon who has 
a dormant equity only under articles, of which the defendant's 
mother had no notice at the time of the marriage. 


LoRD CHANCELLOR. 


In the ſettlement upon the recovery was compriſed the reſt of the 
eſtate which came to John Midadleburſt on the death of his father, 
amounting to ixty-five pounds per annum more. 


The firſt queſtion will be, what is the true and proper conſtruction 
of the articles! ? 


Secondly, Whether the articles are properly carried into execution 
by ahy ſubſequent ſettlement? 


Thirdly, If not, whether the plaintiff has a right to have theſe 


articles carried into execution in the extent prayed by the bill ? 
Vol. III. e The 
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Tbe plaintiff inſiſts ſhe is entitled to have the whole eſtate ſettled 


for her benefit. 
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The defendant contends it is ſufficient, if ſhe has a reaſonable pro- 
viſion made for her out of the eſtate, and which has been provided 
for by the father's ſecond ſettlement. 


But I muſt take the articles as they are, and the plain meaning of 
the words. 


I am of opinion it was the intention of the articles the iſſue, whe. 


ther male or female, ſhould have the whole of this eſtate amongſt 
them, 


The father admits he received fix hundred pounds with the wife 
of the firſt marriage, and therefore what he covenanted to do is not 
diſproportionable to the fortune. 


What are the words of the articles ? 


To convey this eſtate to truſtees to the uſe, &c. and after the de- 


termination of thoſe uſes, then to the iſſue of this match, &c. (vide 
the words.) 


What does ue of the marriage mean? 


Upon the Iſſue female, as well as male; and therefore if it had gone no 


words iſſue of farther than to the iſſue of the marriage, and a bill had been brought 
the marriage, 


the court on a for carrying the articles into execution, the ſettlement muſt have 


bill brought been to all the iſſue, to the firſt and every other ſon, and for default 
_ des inet of ſuch iſſue to the daughters, with proper remainders following one 


execution, after another. 


have fre- 

_—y_ 1 have known ſeveral decrees of this kind upon the words i ſue 
ſettlement to of the marriage. 

be to all the 


ue, to the 3 * ; 
pH But then the other ſubſequent words, in ſuch ſort, manner and 


ſons, and for form, and ſubject to ſuch charges for younger children as John Mid- 
default of dlehurſt ſhall hereafter by deed or will order, bequeath and appoint, are 
8383 relied on by the defendant; and it has been inſiſted that this leaves 


with proper a power in the father, as to the manner and quantity of intereſt, the 


remainders children ſhall take out of the eſtate. 
following one 


another. Y | | . 
I agree it does as to the manner, but not as to the intereſt. 


To be ſure the father might have divided the eſtate amongſt the 
children, a different part among the ſons if he pleaſed, and another 
part by way of proviſion for the daughters: But ſtill the whole of 
the eſtate muſt have been divided, though the proportion was left 
to the father. 


3 | 3 
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But it has been ſaid, if there was a ſole daughter of the firſt mar- 
riage only, he might limit the eſtate to the ſons of the ſecond mar- 
riage, upon leaving a charge for the benefit of the daughter of the 
firſt marriage. . 


The caſes which have been cited do by no means come up to 
the preſent. 


For upon the original conſtruction of the articles, where the thin 
is open to the court, it is too much to fay that an eldeft and only 
child ſhall be conſidered as a younger by the court. 


Another objection has been ſtarted, that this conſtruction is con- 
trary to the uſual courſe of marriage ſettlements; for it is not cu- 
ſtomary to limit to the daughters, without an intervening limitation 
to the father in tail, ſo as to put it in his power to poſtpone daugh- 
ters of a e, to ſons of a ſecond marriage. 


I allow this to be the moſt prudent way, and the articles in the caſe 
of Weſt verſus Eriſey, in 2 P. Vms. 349. was in this manner, and 
decreed to be carried into ſtri& ſettlement; but there was a ſet- 
tlement of the whole eſtate, here there is no intervening limitation 


to the father in tail, and 25 J. per ann. at moſt; is the eſtate com- 
priſed in the articles. | 


The ſecond queſtion is, whether the articles are properly carried 
into execution by any ſubſequent ſettlement. 


I am of opinion they have not been properly carried into execution. 
There are two ſettlements, one of the 18th of April 1722. 
There is no colour to ſay this is in purſuance of the articles. 


The next ſettlement is dated the 12th of March 1728. upon which 
A common recovery was ſuffered after the death of the firſt wife. 


Moſt clearly this is no performance of the articles, for there is no 


certain proviſion for daughters, though it comprehended the whole 
of his eſtate. 


After this he intermarried with a ſecond wife in May 1728. 


I am of opinion there is no reaſonable performance of articles in 
either of theſe ſettlements. 


The third queſtion is, whether the plaintiff has a right to have 
theſe articles carried into execution in the extent prayed by the bill. 


I am of opinion the plaintiff has a right. Take 
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Take it as it ſtood originally, if the conſtruction I have put upon 
: theſe articles be right, then to be ſure this was the original right for 
the plaintiff to have a ſpecific performance from the general nature 


of the thing. | 
Some. bars have been ſet up againſt it. 
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The fir? thing inſiſted on was, that Jahn Middleburſi the father 
of the plaintiff was only a tenant in tail at the time of the articles, 
and that if he had continued ſo, this eſtate would have gone over to 


the ſon as heir in tail. 
But then the anſwer is, Jahn Middleburſt ſuffered a common re- 


covery, and the conſequence of that is, it let in a prior charge and 
incumbrance, which he had thought fit to lay upon it. 


Though the council for the defendant have attempted to make a 
difference between a legal and equitable charge upon an eſtate, I 


think there is none. 


In the ficſt place, what is the reaſon the recovery by. tenant in tail 
lets in his legal charges? becauſe the tenant in tail is confidered as 


owner of the eſtate. 


Some books ſay, common recoveries are impliedly excepted out 
of the ſtatute. de donts. 


Common recoveries deliver the eſtate from the fetters and tram- 
mels impoſed upon it by the ſtatute de dons, and that was the opi- 
nion in Lord Derwentwater's caſe, Hil. 5 Geo. 1. Modern Caſes in 


Law and Equity, 2 part, p. 172. 3 Vol. of New Abr. of .the Law 
796. | 


If 9 | All the uſes declared by this conveyance are derived out of the 
zan Cones 2 eſtate of fenant in tail, and as it was his old eſtate, it is reaſonable 


judgment, , k 
&« and fuf. it ſhould let in this charge. In Goddard verſus Complin, 1 Ch, Ca. 


fer a recovery 120. it was declared, © that if tenant in tail confeſs a judgment, 


t [- 
lateral — gc. and ſuffer a recovery to any collateral purpoſe, that recovery 
poſe, that re- “ ſhall enure to make good all his precedent acts and incumbrances. 


covery ſhall 
enure to make good all his precedent: incumbrances. 


Though a Has a conuſee of a judgment any eſtate in the lands? None at all, 


conuſee of a ne; . 
judgment has neither legal eſtate, nor legal lien, and yet when a common recovery 
neither the is ſuffered it lets in this judgment. 


legal eſtate, . 
nor a legal lien, yet a common recovery will let in this judgment. 


2 It 
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It would be a moſt abfurd thing to fay, a common recovery fuf- A common 
fered by tenant in tail. ſhould let in his leaſe, ſhould let in a prior ſer in 22 
judgment, and yet not let in a charge under marriage articles, and under mar. 


therefore there is no difference between a legal and equitable eſtate. ge articles, 


and whether 
it is a legal or 
Another objection was, that the defendant ought to be conſidered: equitable e. 
as a purchaſer for a valuable conſideration without notice of theſe ar- © mates 
ticles, and therefore ought not to be affected by it; that undoubtedly a 
the mother was ſo, and if ſhe had been living, could not have been 
hurt, and that the recovery and ſettlement in 1728. were in con- 
templation of the ſecond marriage, and extended further; that this 
marriage was had, and portion paid upon the credit of this ſettle- 
ment, and that her ſon will be entitled to the uſes under this ſet- 
tlement. 


Take it by ſteps. 


If the mother, the wife of the ſecond marriage, had been before 
the court, I do admit ſhe ought to have been conſidered as a pur- 
chaſer for a valuable confideration : And it cannot be doubted where 
a power is executed under a voluntary ſettlement, if that power is 
afterwards executed for a valuable conſideration without notice to 


the perſon who takes under that power, then ſhe ſhall have the 
benefit of it. 


But the fecond wife is dead, and her jointure is determined. 


Next as to the ſon. The only proof was, that during the court- 
ſhip with the laſt wife, ſhe deſired the witneſs to adviſe her about 
the matter of the marriage, who {wears he does not believe ſhe had 
notice of the articles. 


This does not at all prove that there was any agreement for 
making the ſettlement in 1728. or that it was in contemplation of 
the marriage, neither is it conſiſtent with the uſes of the deed itſelf. 


Then the whole of the defence is, that this marriage was had 
on the credit of this ſettlement. | 


I think ſo far the evidence does go, that the fettlement in 1728. 
was produced to the friends of the wife, and that this was the 
grounds of the marriage, then the queſtion will be, whether that 
will make the ſon a purchaſer for a valuable conſideration. 


The caſe of Fitzgerald and Lord Falconbridge, in Fitzg. Rep. 207. Whoever will 


is a caſe in point; nay a ſtronger caſe, for it was ſaid by the court 8 
there, whoever will make himſelf a purchaſer for a valuable con- 2 aluable 


ſideration, muſt take by contract, and under an actual conveyance. 2 
muſt take by 
contract, and under an actual conveyance. 
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There was no contract here to ſupport this confideration, and the 
_ of the marriage were to take their chance. 


aer how it operates upon che preſent * there is no revital 
here in the deed for ſettling a jointure on the wife, or that the wife's 


portion was, in conſideration of the eſtate * upon the ſons or 
the marriage, 


Shewinga It would be extremely dangerous to ſay, that the ſhewing a ſettle. 
ſettlement to N a , ; f 
parties be. ment tO parties before marriage, and their relying upon the credit 


fore marriage, Of it, will make the iſſue of that marriage purchaſers bor a valuable 


and their re- conſideration. | 6 
lying upon 
the credit of 


it, will not Hut that is quite different from the doctrine of the court in Fitz. 
ws: _ gerald and Lord Falconbridge, which was determined by the Houſe 
marriage pur- Of Lords, and the court muſt take things as they find them; and con- 
chaſers. ſequently the plaintiff is intitled to have a ſettlement of the eſtate in 
tail, and muſt hold and enjoy till the defendant comes of age, and 
then he muſt convey; and therefore his Lordſhip decreed the plain- 


tiff was intitled to a ſpecific performance of the articles in 8 


Caſe 126. 4 Smith verſus Cooke, July 14, 1746. 


S. who was HE father of the defendant, who was tenant in tail of the 
tenant in tail eſtate in queſtion, letts a leaſe of it in 1741 to his ſon, who 
of the eſtate 

in queſtion, Was to enjoy it at the rent of twenty-five pounds per ann. 5 who 


lets a leaſe of Covenanted to maintain his mother, and to pay the land tax. 
it in 1741, to 


the plaintiff his ſon, who was to enjoy it at the rent of 25 J. per ann. the father was an inſolvent debtor, and 
in October 1743. was diſcharged under 16 Ges. 2. the bill is brought againſt the defendant for an account of 


profits, and of timber felled : The plaintiffs intitled to ſuch account from the time only of the father's diſebarge, 
for they could have no right till their title to the eftate accrued. 


The father being an inſolvent debtor, was cited in by one of his 
creditors, to deliver in a ſchedule of his eſtate and effects according 
to the form of the act of parliament in the 16th year of George the 


Second, and in October 1743, the father of che defendant was diſ- 
charged under this act. 


The bill is brought againſt the defendant, for an account of pro- 
fits, and of timber felled. 


LoRD CHANCELLOR. 


I am of opinion the plaintiffs are intitled to it from the time of 
the diſcharge of the father, /e inſolvent debtor, but not before, for 
they could have no right till their title to the eſtate accrued, which 


was not till Ofober 1743. 
3 8 


in the Time of Lord Chancellor HARDwIcEE. 


As to the leaſe in 1741, no body can ſay it was made fraudulently, 
either upon the act of parliament, or againſt this particular ſet of 
creditors ; for the making the ſon covenant to pay the land tax is 
not an unreaſonable thing, nor was the covenant ſo to maintain the 
mother, who appears to be a lunatick, and wanting ſuch care and 
ſupport ; and therefore upon the foot of the father's contract, I 
am of opinion, the plaintiffs are not intitled to an account from 
the time the ſon entered into poſſeſſion, by virtue of this leaſe. 


But the material queſtion is, whether this eſtate veſted in the aſ- 


ſignee of the inſolvent debtor by virtue of the compulſory clauſe in 
this act. | 


% 
L 
» 


The defendant infiſted, that as his father was cited in by a credi- Th,ugh the 


tor, and did not himſelf claim the benefit of the act, the eſtate-tail father, when 


: . cited in by 
did not veſt in the aſſignee. | — 


did not claim 


I am of opinion it did veſt in the aſſignee equally as if the in- this eltate-rail, 
ſolvent debtor had claimed it himſelf, and if I had any doubt, * _ 


3 » qually in the 
would have made a caſe for the opinion of the judges, but I have aignee 26 if 
none | the father had 

x : done it, and 
if I had any 


It is a moſt juſt clauſe, and almoſt a reproach to former acts of doubt, would 


parliament, that it was not inſerted in them ; before this, a debtor — 
would lie in gaol four or five years, and waſte his ſubſtance, and if opinion of the 


his conſcience would digeſt ir, by his oath get diſcharged under an judge. 


act for relief of inſolvent debtors. 


The creditor had no remedy, could not go to a juſtice of peace 
and defire the debtor might deliver up his effects, and let him be 


diſcharged upon ſo doing. 


Whether the clauſe in this act is ſo penned as to obtain that end, 
is another conſideration. | 


The general words in the firſt clauſe take in eſtates-tail. 


The great objection ariſes on the words in the 32d clauſe; 
e whereas it may happen, that ſeveral perſons, who may claim and 
* be intitled to the benefit of this act, are ſeiſed of an eſtate-tail 
* in any freehold or copyhold lands, &c. Be it enacted, that in 
** every ſuch caſe, ſuch perſon or perſons ſo ſeiſed as aforeſaid, 
% and who ſhall be intitled unto, and claim the benefit of this act, 
** ſhall, to all intents and purpoſes whatſoever, in law, be deemed 


* and taken, and is and are hereby declared to be ſeiſed of ſuch 
* lands in fee-ſimple. 


It 


CASES Argued and Determined 


It has been ſaid that this clauſe relating to eftates-fail, f 1s confined 
to ſuch perſons. as may claim or are intitled to the benefit of this 
act, and that the claim is by the voluntary petition of the debtor 
himſelf. 


The foundation for the rehtief given by this act was, that it would 
be no prejudice to a third perſon ; for whatever property a man 
had, which he could by any conveyance diſpoſe of, it was but juſt 
his creditors ſhould have the 1 benefit, as of an eſtate- tail for inſtance 
by a recovery, and therefore the legiſlature thought it Moe that an 
eſtate- tail ſhould be for their benefit, 


Where is the Riſeoence, if a creditor i is obſtinate, and thinks fit 

to lie in gaol, and not apply for the beef of the aa. and his Cte- 
ditors apply for him? p 
And whereas feveral perſons who are priſoners for debt, choſe 

*« rather to continue in prifon, and ſpend their ſubſtance there, 
“ than diſcover, and deliver up to their creditots, their eſtate and 
effects, in order to the ſatisfaction of their juſt debts, &c. ſuch 
1e priſoner ſhall, before the juſtices at the quarter ſeſſions, at the de- 
te ſire of one or more of his creditors, be obliged to deliver in upon 
* oath, and ſubſcribe the like ſchedule of his eſtate and effects, 


50 be veſted, affigned, and equally divided, for the benefit of his 
* creditors, &c.” clauſe the 37th. 


What is the meaning of deliver up ? 
Why, that he ſhall make a ſchedule of his eſtate and effects. 


It was faid for the Anden that the a meant he ſhall deliver 
up in like form. 


But, I am of opinion, the act did not mean be ſhould deliver up 
in like form, but in ſubſtance the ſame. 


Then to what intent ? 
To be vefled, affigned, and equally divided. 


W Suppoſe the inſolvent perſon Was ſeiſed of a remainder in tail, 
ſolvent perſon reverſion in fee in himſelf, with an eſtate for life in a ſtranger, 
is ſeiſed of a he would be obliged to inſert this in his ſchedule ; if this was not 


remainder in 


tail, rever. to be the conſtruction, the act would do more hurt than good, 


ſion in fee in and it ought to be expunged in the next act. 
himfelf, with 


an eltate for life in a ſtranger, he will be obliged to inſert this in bis ſchedule, 


Upon 
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Upon the whole of this clauſe, I am of opinion, the intent of the The intent of 
act is to make the remedy to the creditor equal and co-extenfive, be act is to 


for the words, though ſhort, are relative to all former deſcriptions — _ 
under other acts, CIO 


Is and co-exten- 
five, for the words are relative to all former deſcriptions under other acts. 


The ſtatutes relating to bankruptcy are all compulſory ; there is no The inſolvent 
reaſon, in point of juſtice, to exempt debtors under theſe acts of par- _— 
liament, but they ought to be equally compulſory ; it would make qually com- 


ſtrange work to ſay there was any difference between creditors. 'Pvlfory on 
the debtor 


| | with the ſta- 
« And if any ſuch priſoner, ſo brought up as aforeſaid, ſhall ne- tutes which 
“ glect or refuſe to deliver in, and ſubſcribe ſuch ſchedule within * 17 ra 
« ſixty days, he, ſhe, or they, ſo neglecting or refuſing, ſhall upon world be pre- 
“ conviction thereof be adjudged guilty of felony, and ſhall ſuffer nicious to 
death as a felon without benefit of clergy ;”” the laſt part of the a_—_— 
« 37th clauſe. dw . 
. | tors, 
Such priſoner, ſo brought up as aforeſard,” is the perſon claiming, 
and intitled to the benefit of this act. 


Upon the whole of this clauſe, the intention is to make debtors 
eſtates liable in the one caſe, juſt as they would have been in the 
other. 


If a debtor claim the benefit of this act after his diſcharge, it is 
equally within the meaning, as if he had claimed a parte ante his 
difcharge, and may as properly be faid to claim, and be intitled. 


I am of opinion clearly, the aſfignee is intitled to the remainder 
in tail. | 


X The next queſtion is, whether he has a right to an account of 
timber felled > | 


As he is intitled to the eſtate, conſequently he is intitled to the 
timber. SM 


But then, it is ſaid, they muſt take their remedy at law. 


After the eſtate of the leſſee is determined, and a new leſſee is in 
poſſeſſion, a perſon, merely for an account of timber felled by way 
of wrong, could not come into a court of equity. 


But where the perſon continues in poſſeſſion, and conſequently in 

a condition of committing more waſte, there a perſon is proper to 
come into equity for an injunction to ſtay waſte: And though the 
plaintiffs have not actually moved for an injunction, they might re- 
VoI. III. | .5.E ſerve 


. 2.5: 
. Ae, e. 
* J. 
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ſerve that relief till the hearing of the cauſe, if they thought proper. 
and I am of opinion it is incident to their eſtate, and they are inti- 
tled to an account for ſuch waſte, N 
See There are a great many caſes where a remainder- man in tail, or 
N re. A reverſioner in fee, may come into this court to have the title deeds 
verſoverin ſecured for their benefit, though an eſtate for life is ſtanding out; 
ne, Foy * and I do not ſee Why the plaintiffs here may not as well come into 
„to have the this court, to pray a ſale of the eſtate, and it has been done un- 


title deeds ſe. | x 
_— 5 © der commiſſions of bankruptcy 


benefit, | 
though an e. Upon the whole I am of opinion, the plaintiffs are proper in their 
— ont; remedy, and proper in their . 8 
and the plain 
riffs in ths “ And declare that the plaintiffs, as aſſignees of the eſtate and 
por ox At effects of John Cooke, under the 16th of the preſent King, for 
here to pray the relief of inſolvent debtors, are intitled by virtue of that act to 
e of the „ have the remainder of the eſtate in queſtion, which was veſted 
* « in John Cooke, to be applied towards payment of the debts of 
* the creditors ;z but the defendant Jobn Coke, the eldeft fon and 
* heir of Jobn Cooke the inſolvent debtor, now preſent in court, of- 
© fering to pay off all ſuch debts of his father as remain due and 
« unſatisfied, together with the coſts of the execution of the truſt ; 
* I order that it be referred to Maſter Halford, to take an account 
* of all the debts at and before the time of his diſcharge, and of the 
<< plaintiffs expences in the execution of the truſt, and to tax their 
* coſts of this ſuit, and all the creditors are to come in before the 
** Maſter, and prove their debts within a time to be limited for that 
** purpoſe, or, in default thereof, they are to be excluded the bene- 
<< fit of this decree : And I decree that the defendant Jabn Cooke do, 
s purſuant to his ſubmiſſion, pay to the plaintiffs the ſurplus of 
* what ſhall be found due for ſuch debts, which ſhall not be ſatisfied 
* by the application of the eſtate and effects of Jobr Cooke, together 
„with what ſhall be found due to the plaintiffs for the expences 
of the execution of the truſt, and for their coſts of this ſuit ; and 
upon ſuch payment, I do order that the plaintiffs convey all their 
eſtate, right, title and intereſt, in the premiſſes in queſtion, to 
* ſuch perſon as ſhall be appointed by the defendant John Cooke, 
and this decree to be without prejudice to any queſtion that may 
© ariſe between the defendant Sohn Cooke, as iſſue in tail, or heir 
Dat law of his father, and the repreſentatives of his father's per- 
*« ſonal eſtate.” 


ec 
cc 


Buxton 


in the Time of Lord Chaneellor Hantwntre, 356 3 
Buxton verſus Liſter and Cooper, July 15, 1746. Caſe 127. 


HE defendants entered into an agreement for the purchaſe In general 
of ſeveral timber trees, marked and growing at the time it d cou — 


was reduced into writing; and, on the firſt of November 1744, the yon 
following memorandum was figned by the parties. brake per- 
| | rmance o 


contracts for 


« Matthew Lifter and John Cooper have agreed with Joſeph Bux- chattels, or 
e ton for the purchaſe of all thoſe ſeveral large parcels of wood, wich relate 
e conſiſting of oaks, aſhes, elms, and aſps, which are numbred, * =. 
e figured, and cyphered, ſtanding and being within the townſhip it to law, 
« of Kirkby, for the ſum of 30go/. to be paid at fix feveral pay- "<tc fe. 
« ments, evety Lady Day for the ſix following years; and Lifter — — 
« and Cooper to have eight years for diſpofing of the ſame; and tiovs ; but, in 
« that articles of agreement ſhall be drawn and perfected as ſoon f — 
« as conveniently can be, with all the uſual covenants therein to be . of 
« inſerted concerning the ſame.” ing Rap, Sos 


to be made 
complete by 


There were two parts of the agreement, ſubſequent 


| | N acts, a bill to 
The plaintiff ſigned one, and the defendants the other; one was == & Iggy 


execution 


left in the cuſtody of the plaintiff, and the other in the ci will be al- 
of the defendants. : | K | r in the cuſtody lowed. 


The bill was brought by the vendor for the ſpecific performanc 
_ fry ght by or for the ſpecific performance 


Tord Chancellor, upon the opening, ſaid, he did not know any 
inſtance of a bill of this nature, where it is a mere chattel only, 
and nothing that affects the realty. 


That a bill might as well be brought for compelling the per- 
formance of an agreement for the ſale of a horſe, or for the ſale 
of ſtock, or any goods or merchandiſe. 


Sir Joſeph Fekyl did, in Cud verfus Rutter, 1 P. Vis. 570. de- 
cree a ſpecific performance in the caſe of a chattel, but Lord 
Macclesfield reverſed it, and it has been the rule of the court ever 
finee, not to retain fach a bill. = 


The proper remedy is an action at law, where you may recover 
damages for the non-performance of the agreement. | 


The defendants council, to ſhew the impropriety of fuch a bitt, 


and that the parties ought to be left to law, cited Roli s Report . 
Bee's 192. © | das abr 


3 | After 
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After hearing what the plaintiffs council could alledge, in order 
to take this caſe out of the general rule of the court, Lord Chan. 
celler delivered. his opinion as follows: 8 


The general queſtion is, as to the decree for. ſpecific performance, 
and this divides it ſelf into two ſubordinate ones. 


Firſt, Whether the plaintiff is intitled to ſeek his remedy ina 
court of equity for a ſpecific performance. 


| Secondly, Whether, as to the. merits of his caſe, he is intitled t 
ſuch a decree. f 


As ta the firſt,” I am of opinion, that this is ſuch an agreement, 
though for a perſonal chattel, that the plaintiff may come here to 
have a ſpecific performance. | | | 


To be ſure, in general this court will not entertain a bill for a 
ſpecific performance of contracts of ſtock, corn, hops, Gc. for as 
thoſe are contracts which relate to merchandize, that vary accord- 
ing to different times and circumſtances, if a court of equity ſhould 
admit ſuch bills, it might drive on parties to the execution of a 
contract, to the ruin of one ſide, when upon an action, that party 

might not have paid, perhaps, above a ſhilling damage. 


Therefore the court have always governed themſelves in this 
manner, and leave it to law, where the remedy is. ſo much more 
. expeditious. | 


As to the caſes-of. contracts for..purchaſe of. lands, or things that 
relate to realties, thoſe are of a permanent nature, and if a perſon 
agrees to purchaſe them, it is on a particular. liking to the land, and 

is quite a different thing from matters in the way of trade. 


But, however, notwithſtanding this general diſtinction between 
perſonal contracts, and for goods, and contracts for lands, yet there 
. are indeed ſome caſes where perſons may come into this court though 
| merely perſonal, and the «plaintiff's. council: have cited a caſe in 
| point, Tayler verſus. Neville. 


That was for performance of articles for ſale of eight hundred 
ton of iron, to be paid for in a certain number of years, and by in- 


ſtallments, and a ſpecific performance was decreed. 


Such ſort of contracts as theſe, differ from thoſe that are imme- 
| diately to be executed, | | 


2 There 


Mn ——— — — 
— —— 
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There are ſeveral circumſtances which may concur. 


A man may contract for the purchaſe of a great quantity of tim- 
ber, as a ſhip carpenter, by reaſon of the vicinity of the timber, and 
this on the part of the buyer. 


On the part of the ſeller, ſuppoſe a man wants to clear his land, 
in order to turn it to a particular ſort of huſbandry, there nothing 
can anſwer the juſtice-of the caſe, but the performance of the con- 
tract in . 


In the caſe of Jobn Duke of Buckinghamſhire verſus Ward, a bill 
was brought for a ſpecific performance of a leaſe relating to Alum 
Morks, and the trade thereof, which would be greatly damaged if 
the covenant was not performed on the part of Ward. 


The covenants lay 'there in damages, -and yet the court .con- 
ſidered if they did not make ſuch a deeree, an action afterwards 
would not anſwer the juſtice of the caſe, and therefore decreed a 
ſpecific performance. 


This is ſomething of the like kind; the memorandum appears 
not to be the final contract, but is to be made complete by ſubſe- 
quent artieles. 


Tam doubtful, whether at law the plaintiff would not have been 
told this was an incomplete agreement. 


Suppoſe two partners ſhould enter into an agreement by ſuch 
a memorandum as is in the preſent caſe, to carry on a trade 
together, and that it ſhould be ſpecified in the memorandum, 
that articles ſhould 'be :drawn to to it, and before they are 
drawn, one of the parties flies off, I ſhould be of opinion, upon 
a bill brought by the other in this court, for a ſpecific performance, 
that notwithſtanding it. is in relation to a chattel -intereſt, yet a ſpe- 
cific performance ought to be decreed. 


385 


On the circumſtances of the preſent caſe, ſuch a bill ought to The coun 


weigh with great nicety-caſes of this kind, before they determine 
che bill proper, Where it is a mere perſonal chattel. 


de entertained, but at the ſame time I will add that courts ought to ought to 
weigh with- 


great nicety 
caſes of this 
kind, before 


they determine the bill proper, where it iva mere Perſonal chactel. 


Secondly, If the plaintiff, on the merits of the ah is intitled 
to a decree. 


= > To. 3 P Nothing 
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Every agree- Nothing is more eſtabliſhed in this court, than that every agree. 


ment of this "WO g e , : K 
fort ought. to ment of this kind ought to be certain, fair and juſt in all its parts, 


be certain, 


fair and irt If any of thoſe ingredients are wanting in the caſe, this court 


in all its parts, i: | 
or this dust will not decree a ſpecific performance. 


will not de- | 
cree a ſpecific For it is in the diſcretion of the court, whether they will decree 


performance. ſpecific performance, becauſe otherwiſe, as I ſaid before, a de- 
cree might be made which would tend to the ruin of one party, 


One objection made by the defendant's council to the decreeing a 
ſpecific performance was miſrepreſentation. 


This depends upon the evidence of John Cooper, ſon of the 
defendant Cooper, that his father offered the plaintiff 2800 f. but 
he inſiſted on 3500 J. and ſaid Fenwick and Clark, two timber mer- 
chants, had valued it at ſo much, and that this was true on his. 
honour, and when he faid a thing on his honour, the defendant 


ought to believe it. 


Afterwards the defendants agreed to give 30 50 J. for the wood, 
on the opinion they had of Fenwick and Clark's judgment. 


If this be true, it is an ingredient which will induce a court of 
equity not to decree a ſpecific performance, for it comes out now 


that Femoick and Carter did not“ ſet any greater valuation than 2500/1. 
upon the timber, and this miſrepreſentation was the ground which in- 


duced the defendants to come into the agreement. 


This fact is very particularly put in iflue, and yet the plaintiff, 
who examined Okey and his wife that were preſent when this diſ- 
courſe paſſed, do not afk them as to this fact. 


There is nothing inconſiſtent therefore in their depoſition from 
Cooper's, | 


The next point is, as to the preparation of the articles. | 


| Whether there are defects or omiffions which ought to have been 
inſerted. 


It has been inſiſted by the defendants, that they would have had 
the uſual clauſe inſerted in the articles relating to the buyer's horſes 
being permitted to graze on the land, where the timber ſtands, 
and likewiſe would have had a covenant for indemnifying the de- 
tendants in falling the timber, becauſe as it grows in hedge- rows, 
one ſide belongs to a ſtranger, but the plaintiff refuſed it. 


3 Therefore 
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Therefore, if it is moſt natural to ſuppoſe it would fall on that 
ſide, the defendants ought to have been indemnified from actions 
which might have been brought for a treſpaſs on the ſtranger's land. 


But then the council differ as to the conſequences. 


The plaintiff inſiſts, the articles ought to be ſent to the Maſter, 
to ſee if there are uſual covenants. 


In caſe of land the plaintiff's council would have been right. 


But a perſonal contract is quite different, becauſe when the de- 
fendants ſaw that the plaintiff would not inſert theſe covenants, they 
had no occaſion to wait the event of a Chancery ſuit, but might go 
to another market to ſupply themſelves, 


Upon the whole, I am of opinion the bill muſt be diſmiſſed, and 
if it was to be diſmiſſed upon the miſrepreſentation it ought to be 
with coſts : but what I would propoſe is, that if the plaintiff will 
conſent to give up the agreement, I will diſmiſs it without coſts ; 
but if he will bring an action, then with coſts. 


The plaintiff waving the agreement, his n decreed ac- 
cordingly. 


Berney verſus Eyre, July 22, 1 746. Caſe 128. 


HE only material queſtion upon the rehearing was, whether Where a de- 


viſee brings a 
the heir at law is intitled to coſts. bill merely: is 


perpetuam rei 

Lord Hardwicke laid down the following general rules: we mori am, and 
| the heir at 
law only croſs- 

That if a deviſee brings a bill merely in perpetuam rei memoriam, examines the 


and the heir at law does nothing more than croſs- examine the viteſſes, he 


is intitled to 
witnefſes, who are produced to confirm the will, he is entitled to his cofts, bur 
his colts. if to encounter 

the will, he 

ſhall not. 


If he examines witneſſes to encounter the will, then he ſhall not 
have his coſts. 


This is, where the bill does not pray relief, or is not brought to 
a hearing. 


But when the cauſe is brought to a hearing, if the heir at law has 4, an heir bas 
an ifſue directed to try the will, and the will is eſtabliſhed, as he a right to be 
has a right to be ſatisfied how he is difinherited, he ſhall have his bite ow 


he is diſivhe- 
colts, rited, though 
he has an iſſue directed to try it, and the will is eſtabliſhed, yet he ſhall have his coſts. 


If 
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If the TY ſets If he ſets up inſanity, or any other diſability againſt the perſon 


up a 2 who made the will, and fails, he ſhall not have his coſts. 
againit the | 


perſon who made the will, and fails, he ſhall-not have his coſts. 


. muſt be a very ſtrong caſe, which will induce the court to 
give coſts a 


gainſt an eie give coſts againſt him, as H poliation or ſecreting the will. 
in a caſe of 


re or I ſhould have decreed the defendant. the heir his coſts, not with. 
ecreting of. a. 


will, . ſtanding one witneſs has ſworn poſitively to an attempt of cbncealing 
the will, becauſe it is as poſitively denied by the defendant's anſwer; 

but then it appears likewiſe, that after the heir was informed that 

the will-was in the hands of a particular perſon, he. went and took 

out adminiſtration upon the oath uſual on thoſe occaſions, without 


ever making any inquiry after the perſon. whom he was informed by 
letter had the will in his cuſtody. x 


This is ſuch an improper. behaviour in the heir, that. I will not 


give him his coſts. 
' Caſe 129. Jaynes verſus Statham, October 29, 1740. 
A bill brought HE bill was' brought to. carry an agreement into. execution 
to carry an for a leaſe of a houſe during the life of the defendant's wife, 


agreement in- which was ſigned by the defendant the leſſor only: upon the face 
to execution 1 


for a leaſe of Of the agreement the plaintiff was to pay a rent of nine pounds a 
a houſe which year. 
was ſigned by 


the defendant the leſſor only, who by his anſwer inſiſted it ought to be inſerted in the agreement that the 
tenant ſhould 1. the rent clear of taxes, the plaintiff. who wrote the agreement having omitted to make it 
ſo, and offered to read evidence to ſhew this was a part of the agreement. The evidence ought to be ad- 


' . mitted, for if there has been any omiſſion, the d:fendant ought to hawe the benefit of it by away of objefion to a 
- Jpecific performance. 


The. deſendant inſiſts by his anfwer, that it ought to have been 
inſerted in the agreement that the tenant ſhould pay the rent clear 
of taxes, but the plaintiff. having written the agreement - himſelf, 
had omittea to make it clear of taxes, and that the defendant, 
unleſs this had been the agreement, would not have ſunk the rent 


from fourteen pounds to nine pounds, and offered to read evidence 
to ſhew this was part of the agreement. | 


'The plaintiff's council inſiſted, that the defendant ought not to 
be admitted to parol proof, to add to the written agreement, which 
is expreſly guarded againſt by the ſtatute of frauds and perjuries. 


The caſes. cited for the plaintiff were Cheyney's caſe, 5 Co. 68.9. 
and Se/win verſus Brown, Caf. in Lord Talbot's time 248. 


2 | For 


— 
— 
2 — _ 
% 
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For the defendant was cited Jalker verſus Malter, December the 
roth and rith 1740. before Lord Hardwrocke, (Vide ante 2 Tra. 
Atk. Caſe 92. pa. 98. 


Lord CHANCELLOR. 


I permitted this point to be debated at large, becauſe it is deci- 
five in the cauſe, for I am very clear this evidence ought to be read. 


This has been taken up by way of objection to the plaintiff's bill, 


The conſtant doctrine of this court is, that it is in their diſcre- In the diſcre: 
tion, whether in ſuch a bill they will decree a ſpecific performance, n 1 — 
or leave the plaintiff to his remedy at law. | ther they: will 

| decree' à ſpe- 

Now has not the defendant a right to inſiſt, either on account of — — 
an omiſſion, miſtake or fraud, that the plaintiff ſhall not have a theptanif to: 


ſpecific performance? his remedy at 


law. 


It is a very common defence in this court, and there is no doubt 
but it ought to be received, and quite equal, whether it is inſiſted 
on as a miſtake, or a fraud. | 


It appears the agreement was drawn and written by the plain- 
tiff himſelf; the defendant too cannot write, but is a markſman 
only; if there has been an omiſſion, ſhould not the defendant have 
the benefit of it by way of objection to a ſpecific performance? 


There have been many caſes in this court, where ſuch evidence 
has been admitted. 


Suppoſe an agreement for a mortgage drawn by the mortgagee, , mega 
the mortgagor being a markſman, and the mortgagee omits to in- in an agree- 
ſert a covenant for redemption, and then brings a bill to forecloſe, went for a 


ſhall not the mortgagor be at liberty to inſiſt in this court upon read- „ 
ing evidence to ſhew the omiſſion? | | ſert p cove- 
nant for re- 


demption, the mortgagor ſhall be permitted to read evidence to ſhew the omiſſion. 


80 in a caſe which has happened, of the mortgage being drawn & mortgage 


n | | d in two 
in two deeds, one an abſolute conveyance, the other a defeaſance, 2 ee 


and the mortgagee omits to execute the defeaſance, the mortgagor abſolute con- 
ſhall be admitted to ſhew the miſtake. | veyance, the 


other a defea- 
ſance, which 


Suppoſe the deſendant had been the plaintiff, and had brought morigagee 


the bill for a ſpecific performance of the agreement, I do not ſee _ 3 


but he might have been allowed the benefit of diſcloſing this to the morigagor 


court, ſhall be ad- 
mitted to ſhew 
- the miſtake. 
Vo I. III. . 5G Becauſe 


* ne OE, 


— 5 
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e ſigns for ever; 
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Caſe 130. 


S. by her will 
ſays, I deviſe 
my houſe, &c. 
to my ſon Ro- 
bert, and his 
heirs and aſ- 


and in caſe he 
ſhall happen 

to die in his 
minority, an 

unmarried, or 
without iſſue, 
I give it to 

my ſon Harry 
and his heirs. 
The efiate is to 


22 go over only 


upon one con- 
 tingency of 
Robert's dying 
during his mi- 
nority, and the 
ate veſted in 
him upon his 
coming of age, 
and is ſubjed 
to his debts on 
ſpecialty. 


22 a.. 7 3. 


* 
4 
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Becauſe it was an agreement executory only, and as in leaſes there 
are always covenants relating to taxes, the Maſter will inquire what 
the agreement was as to taxes, and therefore the proof offered here 
is not a variation of the agreement, but is explanatory only what 


thoſe taxes were: I am of opinion to allow the evidence of the omiſ- 
ſion in the leaſe to be read. | 


 Framlingham verſus Brand, November 7, 1746. 
intiff's huſband, 


SC J. F., 40. | 
T HE teſtatrix, who was the mother of the pla 

and the defendant, by two venters, by her will ſays, I deviſe 
my houſe, Cc. to my ſon Robert, (the plaintiff's huſband) and his 
heirs and aſſigns for ever; and in cafe be ſhall happen to die in bis 
minority, and unmarried, or without iſſue, I give it to my ſon Harry 
(the defendant) and bis heirs, £48 ; 


The mother died ſoon after ſhe made the will ; Robert came of 
age, and married, but died without iſſue, having left debts by ſpe- 
cialty. | Fj 


The caſes cited for the defendant were Sowle verſu Gerrard, Cro. 
Eli. 529. Woodward verſu Glaſsbrooke, 2 Vern 8. Hanbury 
verſus Cockrill, H. T. 165, See Viner's Abridg. title Deviſe 210. 


pL. 4. Lord Yaux's caſe, Cb. Eliz. 363. ec. 


LoRD CHANCELLOR. 


The queſtion is, if this was a deviſe of n eſtate-tail in the 
plaintiff's huſband, with remainder over to Henry ; or if a fee with 
an executory deviſe to Henry on theſe contingencies, 


I am clearly of opinion this is a fee with an executory deviſe, and 
agreeable to all the caſes. 


The firſt words give a fee; but it has been ſaid, it may be by 


explanatory words controuled to an entail; the queſtion is, if that 
has been done. 


The defendant's council ſay, that to make it an entail, the teſta- 
trix need have done no more than have ſaid, if Robert dies with- 
out iſſue, I give it to my ſon Harry, and all the reſt is immate- 
rial, and that this would have turned the general heirs into heirs of 
the body; but infiſt ſtill that what follows are three diſtin con- 
tingencies, if Robert dies in bis minority, i be dies unmarried, or if 
be dies without iſſue, _ 


Should this conſtruction prevail, had Robert married and had 
iſſue, and had died under age, if there are three ſeveral contingen- 


cies, 
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cies, the child would have been diſinherited, and the eſtate gone 
over to another. 


This would be contrary to the meaning of the will, and all the 
rules, which endeavour to make a conſtruction agreeable to the 
intention of a teſtator, which is in this caſe confined to Robert's 
dying unmarried, or withont iſſue, during his minority. 


This is not like the caſe of Soule verſus Gerrard, Cro. Eliz. 529. 
and befides at that time the doctrine of executory deviſes was not 
well ſettled. 


Here it is one contingency of Robert's dying under age, attended | 


with two 9 of his being unmarried, or dying without 
iſſue. 


The word or has a reference to the different qualifications that 
may happen during the minority, which are all tied up to Robert's 
dying under age; and though the expreſſion unmarried was unneceſ- 
fary, yet the mother intended to expreſs her defire, that if he mar- 
ried under age, the eſtate ſhould veſt ſo as to entitle the wife to 
dower, therefore is different from Lord Vaux's caſe in Cro. Eliz. 
267. becauſe there it appears by what the teſtator clearly expreſſed, 
that he deſigned by the words to make the ſeveral ſentences fo 
many contingencies. 


But it is not a general rule, that @ digunctive at the end of a A digjundtive 
period ſhall make all the preceding ſentences * if the in- * che cod of 


a period ſhall 
tention appears againſt it. not make all 


the precedent 


Upon the whole, I think the eſtate is to go over only upon one ron 


contingency of Robert's dying during his minority, ſubject to the tion appears 
qualifications of his being unmarried, and without iſſue at his death; Sant it. 


and conſequently the eſtate veſted in the plaintiff's huſband, por . * 
bis coming of age, and is ſubject to his debts on ſpecialty. oy 2 


2H. 2 
os ace i. Core 14. 4 


FE Fi If pp S% 0 Fr 2 SET WER 
CE Hs 


ag oc 1 


Mary Phillips verſus Conſtantia Phillips alias is 7 3 Jaya Cale 131. 
November 6, 1746. 1 


[ 
R. Evans, on behalf of Conſtantia Phillips, moved to refer The court 


to the Maſter, to whom the cauſe ſtands referred, the ath- a . 
davit of her ſolicitor for impertinence, it being full of Conſtantia Matter the 
Phillips's going to maſquerades, and balls, and was made in the 3 
courſe of the inquiry before the Maſter, about his bill of coſts. 75 ſolicitor 

or imperti- 
Mr. Baron Clark fitting for Lord Chancellor, ſeemed to doubt Vence. 
whether it could be done; but Mr. Evans informing him that there 


had 


BID fe 
r 
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had been ſuch motions, Mr. Baron Clart aſked the regiſter My. 
Rainsford, what was the practice, who ſaid, there had been ſuch 
orders; and upon that Mr. Baron Clark directed it accordingly. 


Gi 132. Voerſey verſus the Earl of Scarborough, Movember 
15, 1746. 


ORD Chancellor faid, that where a ſum of money in truſt is 
already laid out upon a real ſecurity, and afterwards the faid 
ſum is laid out by the truſtees upon another eſtate, it is a very dif- 
ferent caſe, and ſtands upon very different principles, than where a 
ſum of money is intended to continue as it is in the hands of 
truſtees, and they lay out that ſum in the purchaſe of an eſtate ; 
becauſe here the nature of the property is altered, and it is become 
quite another thing ; but in the former cafe the nature of the property 
is the ſame, and continues unaltered, though it is transferred to ano- 
ther eſtate. Vide Ryal verſus Ryal, February 4, 1739. 1Tra. Ath. 59. 


A decree is Secondly, That there is no ſuch doctrine in this court, that a de- 
not ao implied orte made here ſhall be an implied notice to a purchaſer after the 
notice to a f LE er Wa 1 

purchaſer af- Cauſe 1s ended ; bat it is the pendency of the ſuit that creates the 
ter the cauſe notice; for as it is a tranſaction in a ſovereign court of juſtice, it is 
1 3 IO ſuppoſed all people are attentive to what paſſes there, and it is to 
dency of the prevent a greater miſchief that would ariſe by people's purchaſing a 
fur that coe right under litigation, and then in conteſt ; but where it is only a 
Ss «ths "decree to account, and not ſuch a one as puts a concluſion to the 
is a tranſac- matters in queſtion, that is ſtill ſuch a ſuit as does affe& people 


tion in a 10- with notice of what is doing. 
vere'gn court 


of juſtice, it 

js ſoppoſed all Thirdly, No caſe has gone ſo far, and it would be very incon- 

e Begg venient, if where money is ſecured upon an eftate, and there is a 

what paſſes queſtion depending in this court upon the right of or about that mo- 

there. ney, but no queſtion relating to the eſtate, upon which it is ſecured, but 
is wholly a collateral matter, that a purchaſer of the eftate pending that 
fuit ſhould be affected with notice by ſuch implication as the law cre- 


ates by the pendency of a uit. 


Notice to an Fourthly, It is ſettled, that notice to an agent or council who was 
agen or ev” employed in the thing by another perſon, or in another buſineſs, and at 


cil who was , : g . x 
employed in another time, is no notice to his client, who employs him afterwards ; 


| the thing by and it would be very miſchievous if it was ſo, for the man of moſt 


h A ; g 
* "or is an. Practice and greateſt eminence would then be the moſt dangerous to 
other buſineſs, employ, | 
and at another 
time, is no 
notice to his 


— 


client who 


enploys him 4 | Graham 
atierwatds. 
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Graham verſus Londonderry, November 24, 1746. Caſe 133. 


& he 57 was a queſtion in the cauſe between Mr. Graham Diamonds = 
and Lord Londonderry, whether Lady Londonderry, now the Be he 


wife of the plaintiff, but originally the wife of the late Lord Lon- baſband's far 
donderry, was entitled in her own right, or as paraphernalia, to par- ther. on ber 
ticular jewels hereafter mentioned. —_— 
conſidered as 
Firſt, as to diamonds given her by Governor Pitt her huſband's * — wr 
father, and which were a preſent to her on the marriage with his aa. 
ſon. | | ſhe is entitled 
to them in her 
own right. 


LoRD CHANCELLOR, 


This court of latter years have conſidered ſuch a preſent as a gift 
to the ſeparate uſe of the wife; and I am of opinion ſhe is entitled 
in her own right. 


The next queſtion was as to four diamonds ſet about the picture 
of the late regent of France. 


Lord Londonderry returned from France, and delivered this pic- 
ture to Lady Londonderry, and faid at the fame time it was a preſent 
ſent her by the regent of France. 


If this be conſidered as a preſent from the regent of France, it A preſent by 


falls under the ſame rule, for being a preſent by a ſtranger during : bu 


the coverture muſt be conſtrued as a gift to her ſeparate uſe, though ring the co- 


I do not think it ſo clear a caſe as the other. verture mult 
be conſtrued 

| as a gift to 

There have been ſeveral caſes. | baer ſeparate 
uſe, though 


not ſo clear a 


Mrs. Hungerford's caſe, which was money appropriated for her caſe 28 the 
ſeparate uſe, and decreed to her. other, 


Another caſe of the late Counteſs Cowper, before Sir Joſeph Jelyl, Triokets 
ſeveral trinkets were given her by Lord Cowper in his life-time, and given to a 
determined to be her ſeparate eſtate, | A. iu bis 

| | | life-time, de- 

Two caſes in my time; the firſt was Lucas verſus Lucas, July tuned to 
2, 1738. 1 T. Ath, 270. there were two queſtions, one in reſpect re ee 
of one thouſand pounds Soutb-Sea annuities, which the huſband had 
transferred in the name of his wife, the other as to jewels, &c. 


given by the plaintiff's wife's father to the wife. 


Vor. III. 5 H 1 
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I was of opinion ſhe was intitled both to the South-See annuities 


and the jewels, becauſe I conſidered them as given to her ſeparate 
uſe. | 85 


The ſecond caſe was heard upon the 19th of November 1740. 


Brinkman verſus Brinkman. 


Certain pieces of plate were given to the wife immediately after 
the marriage by the huſband's father; I was of opinion they were 
to be conſidered as gifts to the wife for her ſeparate uſe. 


Next as to the diamond necklance that underwent ſeveral alter- 


ations, but muſt be confined to ſuch diamonds as were in it at the 
time of Lord Londonderry's death. 


This is not to be conſidered as a gift merely to the ſeparate uſe 
of the wife. 


Where a buſ- I have indeed admitted a huſband may make ſuch gifts, but 


_— * where he expeſſly gives any thing to a wife to be worn as ornaments 
© a wife to of her perſon only, they are to be conſidered merely as parapherna- 


he wee lia, and it would be of bad conſequence to conſider them as other- 


of her perſon Wiſe; for if they were looked upon as a gift to her ſeparate uſe, ſhe 


only, they are Might diſpoſe of them abſolutely, which would be contrary to his 


to beconſider- jntention. 
ed merely as 


n But this will be the ſame thing as to Lady Londonderry's intereſt, 
if it can be proved ſhe wore them as the ornaments of her perſon. 


It is not neceſſary to prove ſhe wore them all times, but only upon 


birth days, and other publick occaſions, which it has been proved 
ſhe did. 


I am therefore of opinion ſhe is intitled, unleſs the objection 
ſhould prevail, of the alienation by the huſband in his life-time. 


A huſband For whatever jewels a wife wears for the ornament of her perſon, 
may 0908 ne the huſband may alien in his life-time. 
jewels a wife 


wears for the 


ornament of But I am of opinion the act Lord Londonderry did amounted not 
ber perſon. to an alienation. 


The diamond necklace was pledged as a collateral ſecurity for 
a thouſand pounds borrowed by Lord Londonderry, of Mr. Mzddle- 
ton, and a bond given at the ſame time, which ſhews it was in- 
tended as a perſonal ſecurity from himſelf; a power likewiſe was 


given to Mr. Middleton, whilſt Lord Londonderry was out of England, 
to ſell the necklace for 1500/, 


This 
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This does not amount to a fale, but only a neceſſary power in 
order to reimburſe Mr. Middleton, when fold, his principal and in- 
tereſt. | 


But it was not ſold, and therefore at his death ſtood only as a 
pledge. 


I am of opinion, if a huſband pledges the wife's paraphernalia, if a buſnand 
and dies leaving a ſufficient eſtate to redeem the pledge, and pay all pledges the 


his debts, ſhe ſhall be entitled to have it redeemed out of the huf- Bre, ard 
band's perſonal eſtate. 


leaves a ſuffi- 
cient <ſtare to 


redeem the pledge, ſhe is entitled to have it redeemed out of his perſonal eſtate. 


The caſe of Tipping verſus Tipping in 1 P, Wins. 730. is a much The right of 
ſtronger caſe; that the right of the wife to paraphernalia is to be e de © 


araphernalia 
preferred to that of a legatee ; a leading caſe, and has been followed A 1 = 


by the court ever fince. ferred to that 
| of a lrgatee. 


' Suppoſe Lord Londonderry had given this necklace to a legatee As the dia- 
ſpecifically, the legatee would have been entitled to come into this word neck- 


it di . «So» lace has bee 
court to have it difincumbered, and the right of the wife is ſuperior fold, Lady 1 


to that of any legatee; and therefore I declare ſhe is entitled to the N is 
necklace, and as it has been ſold ſhe is entitled to an account ac- S i 


. F 55 account ac- 
cording to the value at which it has been ſold. cording to the 


value. at which 
it has been 
ſold. 


Benſon verſus Gib/on, November 26, 1 746. Caſe 134. 


A Bond was given by the plaintiff to the defendant, who was a A bond given 
hair-merchant, as a ſecurity for his ſervice and behaviour in W the Flein 


. . . tiff to the de- 
Flanders as an agent for the defendant in buying hair there; the fendant, who 


3 was to ſtay abroad till a certain ſeaſon, and as a ſecurity for was a hair- 
is performance of the agreement he depoſited a hundred pounds in ee tg 


ſecurity for 
the hands of the defendant. his ſervice and 


| | behaviour in 
Flanders as an agent for buying hair, and as a ſecurity for his performance of the agreement depoſited 


100 J. in the defendant's hands. He bought only 5 J. worth of hair, and returned to Englaud before the 
time agreed. 7 his penalty cannot be decreed here, becauſe this is à bond for ſervice auly, and different from 
a nomine pœnæ in leaſes to prevent a tenant from plowing. 


The plaintiff bought but fve pounds worth of hair for the de- 


fendant, and returned to England before the time agreed between 
| them, | 


The bill was brought for fifty pounds a year agreed to be paid by 
the defendant for the plaintiff's trouble, and alſo for the depojir. 


It 


© c As Es Argued and Determine® 


It was inſiſted for the defendant this was a breach of the plain- 
tiff's duty, and a forfeiture of the bond, and that the defendant has 
a right to. retain the hundred pounds in ſatisfaction of the penalty; 
and that this court will not relieve againſt it, for it is the ſtated da- 
mages between the parties ; and they cited the cafe of Roy verſus the 
Duke of Beaufort, (ſee before caſe 154.) before Lord Hardwicke, 
June 5, 1741. and likewiſe compared it to the caſes of zomine 


pena in leaſes. | 


'LoRDd CHANCELLOR. 


I cannot decree this penalty here, becauſe this is a bond for fer. 


vices only, and different from a nomine pane in leaſes, to prevent a 
tenant from plowing, becauſe that is the ſtated damages between 


the parties. | 


Where a per- Nor is it like the caſe of bonds given as a ſecurity not to defraud 


he G guilty the revenue, becauſe there, where a perſon is guilty of a breach, it 
: — is conſidered in law as a crime, and this court will not relieve for 
as a ſecurity that reaſon. 


not to defraud ? 
the revenue, this court will not relieve againſt it, becauſe it is conſidered in law as a crime. 


The court in Here I cannot decree the penalty, but muſt direct an action at 


daß, gute enn lay upon @ quantum damnificatus, to try how far the defendant has 


nly direct an 
aQtion at law been damnified by the plaintiff's non-performance of the ſervice. 


upon a guan- 
= 2 — 5 Lord Hardwicke recommended it to the parties to agree it upon 
far the defen the following terms; that the defendant ſhould pay back only 


2 88 ninety pounds of the depoſit, and the bill to be diſmiſſed without 
cCoſts of either fide; which was agreed to accordingly. 
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Caſe 135. Lampley verſus Blower, November 27, 1746. 


4. H. by ee ANN Hough by her will ſays, © I give to my nieces Frances 


3 ＋ K « Lampley, the wife of Lampley, and Ann Blower, both 
Sees „ © in Barbadoes, each one half of the produce of bank ſtock, and 


and 4 F. fro their iſſue, and if either of them ſhall happen to die before the 


Sod legacy become due to her, and leave no iſue, the ſhare of her ſo 
duce of bank dying ſhall go to the ſurvivor. 7 1 4 


ſtock and to 53 K 
their iſſue, and if either ſhall happen to die before the legacy become due to her, an leave no i ue, the ſnare 
of her ſo dying ſhall go to the ſurvivor. F. L. died before the teſtatrix, leaving a ſon, who has brought his 

bill ſor a moiety of the produce of the bank ſtock. The words leave no iſſue confines it to F. L. “s leaving 16 
ue at the time of her death, and are relative to any child the legateè might have at her death, and therefore 


4 moiety of the produce of the bank ftock was decreed to the ſon of F. L. WOE 


Prances Lampley had a ſon at the time of|the deviſe, and died be- 
fore the teſtatrix, leaving a ſon, the now plaintiff, who brings 
his bill for the moicty of the produce of the bank-ſtock. * 

| 4 7 


3 . 


in the Time of Lord Chancellor HARD wIckR. 


Mr. Browning for the plaintiff cited Vild's caſe, 6 Co. 16. b. and 
inſiſted a deviſe to the mother and her iſſue makes it a jointenancy, 
and that, as he has ſurvived his mother, he is become entitled to her 
whole ſhare. 


Mr. Solicitor General for the defendant, who is the reſiduary is. 


gatee, inſiſted, that the conſtruction muſt be the ſame, as if Mrs. 
Lampley had ſurvived the teſtatrix. 


There is no bequeſt to the anceſtor for life, and therefore the 
children cannot take by way of remainder, and conſequently it 


would be contrary to the meaning of the teſtator the iſſue ſhould 
take. 


As it is to both the nieces, and their iſſue, the word iſſue can be 
a word of limitation only. 


In caſe ſhe die and leave no iſſue, muſt mean to go to iſſue ge- 


nerally. 


That the rule laid down by the plaintiff's council is wrong, and 
inſiſted that a deviſe to A. and his iſſue, though A. has iſſue at the 
time, is an eſtate-tail. 


Lord CHANCELLOR. 


Such a conſtruction muſt be made, as that the plain intention 
may take place, ſo as it be conſiſtent with rules of law, and ſuch a 


conſtruction may be made as is not at all repugnant to the rules of 
law. l 


The word iſue is capable of three ſenſes. 

In one ſenſe, as a word of deſcription to take in jointenancy. 
In another, as a word of limitation. 

And in a third, as a deſcription of the perſon in remainder. 


I am of opinion it is not the fit, to take in jointenancy, becauſe 
the deviſe is io them and their 1ſſue. | 


It is true in Mild caſe the word child was conſtrued to give him 
a jointenancy with the parent, but that determination was before it 
had been fully ſettled, that the word iſſue was as proper a word 
of limitation as heirs of the body; as in the caſe of King verſus 
Melling, 1 Ventr. 214, 225. the ground of the judgment in Wild's 
caſe was, that there were no words to ſhew they ſhould take by li- 
mitation. 

Vol. III. 51 But 


397 
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But in the preſent caſe here are words to ſhew the iſſue ſhould 
take after the death of the mother. * 


The words leave no iſſue, are relative to any child the legatee 
might have at the time of her death. 


If it ſtood barely upon the words to A. and her iſſue, or to A. 
and her heirs of the body, the firſt taker would have the whole, 
but it is not meant in that ſenſe, 


« And if either of them ſhall bappen to die before the legacy becomes 
te due to her, and leaves no iſſue, the ſhare of ber ſo dying ſhall go to the 


« ſurvivor. 
What is the meaning of this contingency ? 


The will was made in England, and the legatees lived in Barka- 
does; and the teſtatrix could not know at that diſtance but both 
might have iſſue. 


The legacies veſted immediately, and therefore was intended to 
ſecure it to the iſſue, if the parents died in the teſtatrix's life-time. 


This was a Suppoſe Mrs. Lampley had died without leaving iſſue, would not 


contingent li „.: . | . 6 8 = 
— coolh this have been a good deviſe over to the ſurvivor of the nieces ? 


A. B. if F. L. therefore I am of opinion this was a contingent limitation to the 
died without ther niece Ann Blawer,, if Mrs. Lampley died without iſſue, and the 


iſſue, and the 


whole did not Whole did not veſt in tbe firſt taker ; and according to the reſo- 
veſt in thefirſt lution in Forth verſus Chapman, 1 Wms. 663. ought to be conſtrued 
taker; but gc. ſeauing no iſſue at the time of tbe death. 


cording to the 
reſolution in f 
Forth verſus In that caſe it was a mixed fund of both real and perſonal eſtate, 


_ de the preſent is ſtronger, as it is merely a perſonal chattel, 


conſtrued /ca- 


wing no iſſue The word leave explains the word 7jſue in the firſt part of the 
tbe dab. deviſe to mean ſuch as was left at the time of the death. 


A. deviſes io There is nothing more common than that ſubſequent words de- 
4 4 goa = ſcriptive of the contingency explain the former ; as a deviſe to a 
terwards ſays, man and his heirs, and afterwards teſtator ſays, and if he fhall die 
it he tall die without heirs of his body, controuls it to an eſtate-tail ; ſo here 
of his body, the ſubſequent words, if the fhall happen to die, Fc. and leave 110 
as —— iſſue, confines it to leaving no iſſue at her death, and not generally :, 


rail his Lordſhip decreed a moiety of the produce of the bank, ſtock, ty 
the plaintiff, the ſon of Mrs, Lampley. Com ens 


PTS * * 
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Darley verſus Darley, December 6, 1746. Caſe 136. 


A Bill was brought by the plaintiff for two legacies of 501. and A bill was 
50 J. left to himſelf and his ſiſter under the will of their grand- egy | 
for two lega- 


cies of 50/7. 
left to himſelf and his ſiſter under their grandfather's will, and for the intereſt made of them; the defendant, 


who is executor to the plaintiff's father, inſiſted on being allowed 105 J. for putting out the plaintiff appren- 
tice, and 501. for the maintenance and cloathing the ſiſter, 4 father cannot apply a legacy left by a relation 
to a child in the maintenance of ſuch child, nor can he put him out an apprentice with the money arifing from the 
legacy. 


I why and for the intereſt that has been made thereof, 


The ſiſter's legacy he claims by aſſignment from her. 


The defendant infiſts he is not obliged to account to the plaintiff 
for. principal or intereſt, one hundred and five pounds being ex- 
pended for putting him out apprentice, and much more than fifty 
pounds in the maintenance and cloathing the filter. | 


LoRD Cu antuti oh. 


Where legacies are given to a child by a relation, a father cannot . . 
make uſe of it in the maintenance of ſuch child, but muſt provide 347. 
for him out of his own pocket; nor can he ſet him out in the world, 
or put him out an apprentice, or clerk, with the money ariſing from 

the legacy, and if he does it, he ſhall not be allowed it. 


There is another queſtion in lation to an eſtate given to a huſ- Where an e- 
band for the /ivelihood of the wife, whether this ought to be con- * 


to a huſband 
ſidered as a ſeparate truſt for the uſe of the wife. for the liveli- 
: hood of the 
ife, h 
I am of opinion that, where an eſtate is given to a huſband for b. 2 
the uſe of the wife, he may be conſidered as a truſtee for her ſeparate as a truſtee for 
uſe. _ ſeparate 
. ue 


Tacknical words are not neceſſary to make it a ſeparate wah, nn 
for the word /velrhood is. ſufficient to ſhew the intention of the giver, technics _ 
that it ſhould be 70 her ſole and ſeparate uſe. | words ere not 
neceſſary. 

The huſband in his life-time, by note under his hand, dated the 
2 2d of April 1715. or in the nature of a certificate, declared his wife 


might diſpoſe f the ſum of two hundred pounds i in ſuch manner 
as ſhe thought proper. 


F She ſurvived the buſband, and by will diſpoſes of all ſuch goods, 
n Sc. as ſhe had a power to V_ of. 
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» caſe 5 I do not know of any caſe where it has been held, that a mere 
. voluntary promiſe of a huſband to a wife, and executory only, has 
that a mere been carried into execution by this court, for it is a nudum pactum, 
— * „e and would not be carried into execution between ſtrangers; and 
balband to « therefore his Lordſhip ſeemed to think it ought not, Where it is 


wife, and exe. a promiſe only from a huſband to a wife. 
cutory only, 


— — exe. © Lord Chancellor ordered that the bill, ſo far as it ſeeks relief for 


cution by this © the ſum of 200/. mentioned in the paper dated the 22d of April 
EY * 1715. do ſtand diſmiſſed ; and further ordered, that it be referred 
* to a Maſter to compute intereſt on the legacies of 501, each, given 

e by the will of Jobn Vincent to the plaintiff Theodore Darley, and 

« Elizabeth Darley his ſiſter, from the time they reſpectively at- 

*« tained their ages of 21, at 5 per cent, per ann. and that what ſhall 

* be found due for principal and intereſt of theſe legacies, be paid 

by the defendant Vincent Darley to the plaintiff, he having ad- 

© mitted aſſets of the father for that purpoſe; and alſo to take an 

* account of ſuch intereſt as was received by Theodore Darley the 

« father in his life-time, on any of the principal ſums, part of the 

* truſt eſtate; and the defendant Vincent Darley, executor of The- 

* odore Darley, is to be charged with ſo much as ſhall appear on 

* the ſaid inquiry to have been got in by Theodore Darley the father, 

* and anſwer the ſame, and alſo the intereſt received by the ſaid 

&* Theodore Darley belonging to the truſt eſtate ; and the defendant 

* Vincent Darley is to be charged with intereſt for ſo much of the 

<« principal ſums of the truſt money as was received by Theodore 

 * Darley, and not applied according to the truſt ; and the Maſter 

is to diſtinguiſh and aſcertain what was due, and in arrear for 
* intereſt of the truſt money at the time of the death of Sarah Dar- 
e ley the plaintiff's mother, and what was ſo due upon arrear at 
<< her death to be paid to the plaintiff Darley, 


Ul 


Caſe 137. Wicks verſus Marſhall and others, December 6, 1746. 


2 HE bill was brought by the plaintiff, as aſſignee of Knott a 
n er 


f ee bankrupt, againſt the defendants, to account for a ſum of 


making ſome money, which the bill charges they have received of Knott ſince his 


defendants bankruptcy. 
parties, you 


cannot - Fa 

ceed agaialt Some of the defendants being agents only, and not principals, 
any 3%" the cauſe was ordered to ſtand over in order to make the principals, 
plaintiff will parties. | 

ſubmit to dif- 

miſs is bill, Mr. Milbrabam council for the plaintiff, would have gone on 
defendants againſt another defendant, as it was a diſtin& claim from the reſt 
who wy im of the defendants, but Lord Hardwicke ſaid, where a cauſe ſtands . 
(hr be. Over for want of making ſome defendants parties, you cannot pro- 


fore the court, ceed againſt any other defendant, unleſs the plaintiff will ſubmit to 
; 2 diſmiſy 
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diſmiſs bis bill, as to thoſe defendants who are improperly brought 
before the court. 5 


His Lordſhip ſaid, that it was not uſual to bring a bill here for a It is not vſaal 
demand of this nature, when you may recover at law, provided you to bring a bill 
can prove the perſon who received the money of the bankrupt had 4% for 8 
notice of his being a bankrupt; but it muſt not be in an action received of « 
for money had and received to the uſe of the aſſignee under the e Day 
commiſſion, becauſe that would affirm the contract; but an action _ 3 


when you 
of trover would lie for this money. may recover 


at law, pro- 


vided you can prove the perſon who received the money of the bankrupt had notice of his bankruptcy, and 
an action of trover is the proper one for this money. | | 


Barret verſus Gore and Umfreville, December 15, 1746. Caſe 138. 


HE bill was brought for a ſpecific performance of an agree- At law you 
. k may in au ac- 
ment, which was depoſited in the hands of the defendant tion of tweſ. 
Umnfreville, by the mutual conſent of the plaintiff, and the defen- paſs examine 
dant Sir Samuel Gore, Umfrewile too was the attorney who drew Surgery "s 
. . avour ot an- 
up the agreement; ſome diſputes ariſing afterwards between the other defen- 
plaintiff and the principal defendant, the plaintiff ſent his agent to 8 where 
Umfreville, to defire a copy of the agreement; he told him he feed in the 
would not give him one, for it was no agreement as he had not event of the 
been paid for it; at another time threatned he would burn it; and aufe, but 
. . . there he can- 
at a third that he would deſtroy it; and afterwards in breach of his not be ex- 
truſt delivered it up to the defendant Sir Samuel Gore, ee = 
the plaintiff. 
At the hearing of the cauſe, the defendant Sir Samuel Gore offered 
to read the depoſition of the defendant Umfrew:l/e, in order to prove 


it a conditional agreement only, and for other purpoſes. 


The plaintiff's council objected to his evidence, as ſwearing to 
excuſe himſelf, and being likewiſe to prove facts directly contrary 
to his anſwer. 


Lord Hardwicke allowed the objection, and ſaid, to be fure, even 
at law, you may in an action of treſpaſs examine a defendant in fa- 
vour of another defendant, where he is not intereſted in the event 
of the cauſe, but there he cannot be examined for the plaintiff, be- 
cauſe by making him a party to the action, the plaintiff has pre- 
cluded himſelf from the benefit of his evidence. 


This court goes farther, and you may not only read the depo- In this court 


; | E d 
ſition of one defendant for another, but for the plaintiff likewiſe. Ag 3 


Yet 


— 4 


7 


of a defendant for the plaintiff likewiſe. 
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If the defen- Yet if the defendant, who is offered in evidence for another defen- 
dant may by dant, may not neceſſarily, but by poſſibility only be liable to coſts, this 
\ be liable to is always a reaſon for refuſing his evidence; becauſe he is intereſted 


coſts, this is ſo far as to be ſwearing to excuſe himſelf, 
always a rea- 


ſon for refuſing his evidence, becauſe he is ſwearing to excuſe himſelf. 


If a perſon And though it is objected here by Sir Samuel Gore's council, that 

en rhe this is bringing him before the court with his hands tied, for no 

| ſelf a proper other perſon was preſent at the time of the agreement, between 
MY = Barret and Gore, but Umfreville; yet I do not think even this is ſuffi- 

liable prims Cient to entitle the defendant Sir Samuel Gore to read this depoſition, 

Facie to the for if a perſon will act in ſuch a manner as to make himſelf a proper 

ogy 3 2 party to the cauſe, and liable prima facie to the coſts, though he 

preſent at the Was the only perſon preſent at the agreement, yet the rule mult pre- 

agreement,yet vail againſt his depoſition being read as evidence, and his Lordſhip 

wade air determined accordingly. 

his depoſition 

being read as 

evidence. 


Caſe 139. Moore verſus Moore, Rehearing, December 16, 1746. 


Where lega- A Perſon by his will in 1713. gives legacies chargeable upon a 
2 are char- leaſehold eſtate determinable at the end of ninety- nine years, 
Foal eſtate, and directs intereſt to be paid upon thoſe legacies from the year 


and intereſt 1720. 


directed to be . 
id, th . > 12 
konnt in this At the time of making the will intereſt was at ſix per cent. and 


caſe always reduced to five at Michaelmas 1714. 
allows the 


3 
* At the hearing of the cauſe, there being mortgages upon the 


leaſehold, the Maſter of the Rolls, ſitting for the Chancellor, de- 
creed the legatee's intereſt only at the rate of four per cent. upon a 
ſuggeſtion it was a deficient eſtate. 


It was reheard as to this point only. 


Lord Chancellor altered the decree ſo far, and directed five per 
cent. intereſt upon the legacies ; and ſaid, though charged upon leaſe- 
hold eſtate, yet is the ſame thing as if it was to come out of the 
perſonal eſtate at large, and the court in this caſe always allows the 
legal intereſt, | 


Where lega- But if legacies are charged upon the real eſtate, the court directs 


cies are char- f . : l 
3 four per cent. only, on account of its being a good ſecurity for the 


real eſtate, the Principal, and the rule they have conſtantly gone by in this latter, 


rule of the caſe is to give one per cent. intereſt leſs than the legal. 
court 1s. to 


give one per cent. leſs than the legal intereſt, as it is a good ſecurity for the principal. 


3 | Brett 
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Brett verſus Forcer and others, February 3, 1746. Caſe 140. 


REVIOUS to the marriage of George Savage with Frances Previous to 
Fyorcer, articles were executed bearing date the 11th of October nga ag 
1740. between Francis Forcer and Frances his daughter on the one father of the 
part, and George Savage on the other part; and it was thereby co- "tended wite 
venanted by the father of the intended wife, that at the folemni- . 
zation of the marriage he would pay one thouſand pounds to the the huſband 
huſband, and that his heirs, executors and adminiſtrators ſhould pay ** the 1 
likewiſe to the huſband, his executors, adminiſtrators or aſſigns, thet bis. bein, 
ſix months after the death of the father, the further ſum of five executors, Sc. 
hundred pounds, as the remainder of the marriage portion of the OY 
wife; and by the fame deed the huſband contracted that he would huſband, his 
give ſecurity by ſpecialty, covenant or obligation, that in caſe his age" "ol 
wife ſurvived him, his heirs, executors or adminiſtrators, within fix 1 
months after his death, ſhould pay her one thouſand pounds, and ther's death 


likewiſe that ſhe ſhall be intitled to ſuch ſhare of his perſonal eſtate 5925 gene 


remainder of 


as the wife of a freeman of London would be. the wife's 


rtion. Af. 
ter the father in law's death, the huſband being indebted to the plaintiff, aſſigns the 500 * him as a 
ſecurity for the debt. The executrix of the wife's father directed to account for the 5001. to the plaintiff, as 
it never was the money of the wife, but a debt due to the huſband himſelf. | 


The marriage took effect on the 11th of November, and the huſ- 
band gave his bond three days afterwards. 


George Savage is now a bankrupt, but before the bankruptcy, and 
after the death of his father-in-law, being indebted to the plaintiff, 
aſſigned the five hundred pounds to him as a ſecurity for the debt. 


The bill is brought by the affignee of the five hundred pounds, 
againſt the executrix of the wife's father, againſt Savage the bank- 
rupt and his wife, and the aſſignees under the commiſſion, for this 
five hundred pounds. | 


Mr. Solicitor General council for the plaintiff, inſiſted that this is 
out of the common rule, that whoever comes here for the wife's for- 
tune muſt firſt make a proviſion for her, becauſe that rule has been 
confined to perſons who ſtand exactly in the ſame light with the 
huſband ; but the court has diſtinguiſhed where the plaintiff has 
been a creditor of the huſband for a valuable confideration, and have 


decreed for him without obliging him to make any proviſion for 
the wife. 


That there is likewiſe this favourable circumſtance for the plain- 
tiff, the five hundred pounds was not to be paid to the wife, for 
her ſeparate uſe, but to the huſband himſelf, 

N He 


pay 1000 J. to 
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He cited Jewſon verſus Moulſon, the 27th of October and 6th of 
December 1742. as a caſe in point. '(See 2 77. Ack. 417.) 


Mr. Halford of the ſame fide cited Squib u Wynn, 1 P. Wms, 
378. and Bennet verſus Davis, 2 P. Vm. 316. and Milner verſus 
Colmer, id. 639. and Cleland verſus Cleland, Prec. in Chanc. 63. 


Mr. Attorney General, council for the wife of George Savage the 
bankrupt, ſaid, that it was an agreement previous to marriage, and 
entered into for a valuable conſideration, and executory only. 


On the foot of a contract it is a mutual conſideration, and there- 
fore the court will conſtrue it to be ſtrictly carried into execution: 
And though it is no debt due to the wife, yet moves from the father 
merely in conſideration of the daughter, and therefore was a provi- 
lion for the benefit of the daughter and her children. 


Mr. Smith of the ſame fide ſaid; it was a rule in equity, the 
court will not decree a hardſhip, and if it ſhould be determined 
againſt the wife in this caſe, ſhe muſt in all probability ſtarve; that 
this therefore is a reaſon for the court to ſtand neuter, and not in- 
terfere in favour of the huſband. 


For the defendant was cited the caſe of Turfon verſus Benſon, 
Prec. in Chan. 522. 


Lokd CHANCELLOR. 


This may be an unfortunate caſe; but notwithſtanding the coun- 
eil for the defendant the wife fay, I ſhould not interpoſe at all, I 
cannot in this caſe refuſe to make a decree; for if the court was to 
ſtand neuter, the legal intereſt would be in the aſſignees under the 
commiſſion, and they would run away with it who have a leſs 
equity than the plaintiff, and therefore I think the court ought to 


make ſome decree. 


Conſider it as if the agreement of the 11th of Oclober and the 
Execution of the bond on the 7th of Neventer were all one agree- 


ment, and all before marriage. 


Then it would have ſtood as an agreement by the wife's father, 
in conſideration of acts to be done on the part of the huſband, to pay, 
Sc. (Vide the words.) 


The firſt thing inſiſted on for the wife is, this ought to be con- 
ſidered as part of the eſtate of the wife, and that the court would 


not let a huſband have it, unleſs he firſt makes a proviſion tor her, . 
nor 
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nor conſequently” the plaintiff, he ſtanding only in the huſband's 


place . : ; Tj 


Thoſe caſes are, where the wife has a demand in her own right, Where the 
and the huſband applies to the court in her right, they will then 1 * 
take care of femes covert where there is no agreement previous to the on ju 
marriage on their behalf; but this never was the money of the wife, and the huſ- 
for her father has covenanted to pay it abſolutely to the huſband, band applies 


. | in her right, 
therefore is no part of the wife's eſtate, but a debt due to the huſ- if there; ng 


band himſelf. 1 — as 


he marria 
The queſtion will depend upon the other objection, with regard S 


to the agreement on the part of the huſband in the articles previ- — 
ous to the marriage, that it is an executory contract, and the whole 


her intereſt, 
muſt be decreed to be carried ſtrictly into execution for the benefit 
of the wife. 


I will put this caſe; ſuppoſe the huſband had not been a bank- If the huſband 


rupt, and had brought a bill againſt the executrix of the father for a 3 
performance of his covenants under the articles, the court could not and had 


have compelled the huſband to have done more than give the bond, brought a bill 


; for th 
and the wife muſt have taken her chance as to the ſhare of her mage of 


huſband's perſonal eſtate, as any other widow of a freeman, ſubject the father's | 
to the accidents of trade and bankruptcy; and the huſband might ee v 
: . under the ar- 
have ſaid, I gave a bond three days after marriage, and you have dicles, dhe 
acquieſced in it, and therefore nothing is left executory, for I have court could 


th - 
periormed the whole on my part. „ 


do more than 


Then, if the huſband would have been intitled, ſhall an aſſignee give the bond, 


a 8 dos and the wife 
for a valuable conſideration be in a worſe condition than the huſ- mut have = 


band, the aſſignor? there are many caſes where he has been held ken her chance 
to be in a better condition, but none where he has been held to be #5 to the ſhare 


f of her huſ- 
in a worſe. band's per- 


ſonal eſtate, 
So, that however unfortunate the caſe of the wife may be, there 8 
muſt be a decree in favour of the plaintiff; for, as I ſaid before, if not be in a 
I ſtood neuter, the aſſignees under the commiſſion, who barely ſtand — on 
in the place of the huſband, would take the whole from an aſſignee himgelf. 


for a valuable conſideration. 
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Therefore his Lordſhip decreed the executrix of the wite's father 
to account for the five hundred pounds to the plaintiff. 
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Caſe 1414. Madox verſus Jackſon, February 4, 1746. 


Three obli- 
gors ina bond, 
the obligee 


brings the The plaintiff, the obligee, has brought only one obligor before 
9 0s. Fry the court, and the repreſentative of another, but not of the third, be- 


tative of one Cauſe the bill ſtates that he is dead inſolvent. 
of the ſure- 


ok, 900 4 An objection was made for want of parties by one of the defen- 


his bill fate dants, who inſiſted that the repreſentative of Watſon, the third ob- 
the third is 


rhe mu] ligor, ought to have been made a party; for it is poſſible he might 
vent; on the have paid off the bond, or at leaſt, if before the court, might con- 


circumſtances tribute his part towards payment of the bond, 
of this caſe, | | 


RT. The plaintiff's council in anſwer ſay, that all the defendants be- 

N over- Iieve, that Watſon, the deceaſed obligor, died inſolvent, and that it 

; appears in the cauſe, the deſendant Jacłſon was the principal obli- 
gor in the bond, ſo that the other two were only ſureties. 


| N the preſent caſe, there were three obligors in a bond. 


LoRD CHANCELLOR, 


Ny _=_ The general rule of the court, to be ſure, is, where a debt is 


ſeveral, the joint and ſeveral, the plaintiff muſt bring each of the debtors before 
2 _ the court, becauſe they are intitled to the aſſiſtance of each other in 
: . be- taking the account, 

fore the court. 


. Another reaſon is, that the debtors are intitled to a contribution, 
intitied to a 


. where one pays more than his ſhare of the debt. 


8 A further reaſon is, if there are different funds, as where the 


cialty, make debt is a ſpecialty, and he might at law ſue either the heir or exe- 
both the heir cutor for ſatisfaction, he muſt make both parties, as he may come 


end executor in the laſt place upon the real aſſets. 
parties. 


Wheretheob- But there are exceptions to this, and the exception out of the 


ligors are only firſt rule is, that if ſome of the obligors are only ſureties, there is 
ſureties, it is 


not neceſſary no pretence for the principal in the bond to ſay, that the creditor 


to bring them ought to bring the ſurety before the court, unleſs he had paid 


before the 
. 


The exception out of the ſecond rule is, that if there are no per- 
ſonal aſſets at all, and this fact appear plainly in the cauſe, there is 


no occaſion to bring the repreſentative of that co- obligor before the 
court. 


I But 
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But this is a ſpecial excepted caſe, and therefore not within the 
rule. 


But ſuppoſe it was a common caſe, and the bill had been brought 
by the repreſentatives of Manby, one of the ſureties in the bond, 
whether it is neceſſary to make the repreſentative of Watſon a 


party. 


As to taking of the account, it is quite out of the caſe, by ad- 
miſſion of the defendants, that the bond is not paid, nor any part 
of the principal and intereſt, ſo that here is no ground to make 


the repreſcatative of Yatſon a party, in order to aſſiſt him in taking 
the account. 


The other pretence is, in order for a contribution. 


It is admitted by all the anſwers, that Watſon is dead inſolvent, 


and therefore differs from the caſe of Aſburſt verſus Eyre, deter- 
mined before me upon a plea. | | 


For though there was an admiſſion of inſolvency, in that caſe, 
yet it did not appear whether the principal or intereſt might not 


have: been paid by the co-obligor, who was not before the court, 
and that was the reaſon of allowing the plea. 


There can be no particular adminiſtration to Watſon here, for that 
muſt be to a particular ſubject belonging to the eſtate of the inteſtate, 
but as he is dead inſolvent, there can be nothing but a general ad- 
miniſtration ; and therefore, on the circumſtances of this caſe, Lord 
Herdwicke over-ruled the objection for want of parties. 


Only verſus Walker, July 19, 1746, before the Maſter Ciſe 142. 
of the Rolls, fitting for Lord Chancellor. 


HE bill was brought by the plaintiff as the reſiduary deviſee On evidence 
of Mr. Dyer, for a ſpecific performance of an agreement, of an agree- 
| ment 1 
| confe 
Mr. Dyer being an incumbered man, had, in his life-time, com- the defendant, 
pounded with ſeveral of his creditors, and after his death, the plain- decreed to be 


. b 3 k carried into 
tiff, as he ſtates it by his bill, came to an agreement with the defen- execation, 


dant, to pay him twenty-nine pounds, as a compoſition for a bond though the 


2 eighty- four pounds, and indorſed it upon the back of the 3 by 


one witneſs 
only, and 4 
. . ſitively deni 
The agreement was proved by one witneſs only, and poſitively bs the Jefen- 
denied by the defendant's anſwer, but there was the circumſtance dant's anſwer. 
of the defendant's confeſſing the agreement, proved in the cauſe, 


and 
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and ſome other circumſtances to corroborate the evidence of the 
ſingle witneſs. 


The Maſter of the Rolls offered to direct an iſſue to try the agree- 
ment, if the defendant deſired it, but the defendant's council declined 
it, unleſs his Honour would make an order that his anſwer ſhould 
be read upon the trial. 


Where it is Two caſes were mentioned where ſuch an order had been made, 
oath againſt one in 2 Vern. 5 54. Tbbetſon verſus Rhodes, and likewiſe reported in 


oath, and an 


ive thereup Eq. Caſ. Abr. 229. there the defendant denied notice of the plain- 
on directed to tiff's title; the plaintiff proved it by one witneſs ; Lord Couper di- 


ry Me ares rected it to be tried at law, but that the plaintiff ſhould admit the 


court will or- defendant's anſwer to be read at the trial, not as evidence, for, that 
der the defen- he ſaid, it could not be, nor ſhould they admit it to be true, but 


dant's anſwer 


to be read at ſo that the defendant might have the benefit of his oath at law, as 
law, as it is a in this court, if it would weigh any thing with the jury; the other 


og by 2 © caſe was before Lord Hardwicke, Cant verſus Lord Sidney Beauclerk; 
jury the cre- Whereas it was oath againſt oath only ; the anſwer was directed to 


dit of the wit. be read at the trial, and the reaſon is, becauſe it is a means of try- 
neſs and of the: 


ing by the jury the credit of the witneſs and the party. 


Where it does [In the preſent caſe, his Honour ſaid, it does not reſt ſingly upon 


23 the oath of the witneſs, for ſeveral circumſtances confirm and cor- 


nefles oath, roborate what he ſwears, and therefore is not within the rule of 
— eee theſe caſes, and conſequently he could not give any directions here, 
ances cor ro- 


borate what that the anſwer of the defendant ſhould be read at law. 


he ſwears, the 


court would The defendant refuſing to try it upon any other terms, his Ho- 


not direct the g 5 6 

defendant'san- nour decreed the agreement to be carried into execution by the de- 
ſwer ſhould be fendant's delivering up his bond to the plaintiff, on payment of the 
read atlau. twenty-nine pounds, the ſum he had agreed to take in compoſition 


for his debt, and gave no coſts of either fide. 


Caſe 143. Dobbins verſus Bowman, Michaelmas Term 1746. 
. . laen a T ENRTRETNAL LS covenants to ſuffer a recovery, and 


e ay 1 declares that ſuch recovery ſhould be and enure to the uſe and 


ſhall enure to behoof of himſelf, his heirs and aſſigns; and to and for ſuch uſes, 


the uſe of; Fogg, * ' - i 
bimſelf, bis intents and purpoſes, as by his laſt will, or by any inſtrument in 


heirs and at Writing by him duly executed, he ſhould limit and appoint. 
ſigns, and to | 
ſuch uſes, &c. as by his will, Cc. he ſhould appoint ; the word and may be underſtood di: junctively for the 


word or, to ſatisfy the intention of the teſtator, who by will zppointed the recovery ſhould enure to the uſe of 
J. C. and J. D. and their heirs, on truſt, &c, | | 


The recovery was ſuffered. 


Henry 


in the Time of Lord Chancellor Harpwicks. 409 


Henry Reynells by will (reciting the deed and recovery) in purſu- 
ance and execution of, and according to the power reſerved to him 
by the ſaid deed, and by virtue thereof, and of all other powers and 

authorities belonging to him in that behalf, limits and appoints, that 
the ſaid recovery ſo by him ſuffered, ſhall enure to the uſe of James 
Clitberom and Joſeph Dobbins, and their heirs, upon truſt, &c. 


— — 5 


It was argued by Mr. Wilbraham, that a uſe could not be limited 
upon a uſe; and as it was declared that the recovery ſhould enure 
to the uſe of the covenantor, his heirs and aſſigns, that this ſubſe- 
quent limitation was void, and conſequently that he had no power 
to limit any uſes by his will, and as the will was intended to ope- 
rate as an execution of a power which he had not, and there were 
no deviſing words to paſs the eſtate as owner, that the eſtate was 
not veſted in C/itherow and Dobbins. 


1 f 
g 
1 
i} 
| ' 
| | 
l. 
7 ſ 
3} 
+01 | 
1 


LoRPDP CHANCELLOR. 


It is certain that a uſe cannot be limited upon a uſe, but I think 
the word and muſt be underſtood disjunctively for the word or, 
which is frequently done, to comply with the intention of parties ; 
but if it was to be underſtood conjunctively, I think the will would 
be ſufficient to paſs the eſtate to Clitherow and Dobbins, 


For in a will there are no particular words required to paſs the any words in 
eſtate, but any words that ſhew the intention of the teſtator are # will that are 
ſufficient, and the words in this will plainly manifeſt that the teſta- n 


ks : ſhew the in- 
tor intended that Clitherow and Dobbins ſhould have the eſtate upon tention of a 
the truſts of the will. | tellator, are 
ſufficient to 
paſs an eſtate. 


Ferningham verſus Glaſs, Fanuary 24, 1746. Caſe 144. 
Motion was made for a ne exeat regno, againſt the wife of Glaſs, 8 — 
who was executrix of her former huſband ; Glaſs was already a former huſ. 
gone out of the kingdom, and it was doubted by Lord Chancellor, band, the 
whether it could be granted, as ſhe was a feme covert, and could — * 
give no ſecurity; and it was adjourned to this day to ſearch for c regns 


K i againſt her 
precedents alone, if her 


ſecond huſ- 

band ſhould 

| be gone out 

O ys : : of the king - 
ne precedent has been produced to me of Moor verſus Meynell, dom. 


May 8, 1719. There a bill was brought againſt baron and feme, 
"who was executrix of her former huſband : the huſband and wife 
both reſided at Antigua; the wife returned into England alone, and 
an order had been obtained from Lord Cowper for a ne exeat regno 
Againſt the wife; ſhe this day moved Lord Macclesfield to diſcharge 

Vor, III. 5M the 


Lord CHANCELLOR. 
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the order, as ſhe was à feme covert; but he rejected the motion, and 

afterwards ſhe put in her anſwer, and then moved the court again 
to diſcharge the order ; but the court a ſecond time rejected the 
motion, unleſs' ſhe would give ſecurity to abide the event of the 
account. 


Upon this precedent, his Lordſhip granted the motion in the 
preſent caſe. 


Caſe 145. l hite verſus Sanſom, February 9, 1746. 

” © pry wa WW 4 25> 70 

A RS. Neale, the mother of the defendant Ann Sanſom, the wi- 
dow. of William Sanſom, was ſeiſed in tail ex provifione viri 
of the premiſſes in queſtion, reverſion in fee to her huſband: Ann 


N. the mother 
of A. S. was 
ſeiſed in tail 
ex promi ſione 


_ wiri of the . and William Sanſom in his life-time, created a mortgage term on this 


eſtate in queſ- eſtate of 1000 years, Mrs. Neale joins in levying a fine to the uſe of 
tion, rever- | 


don 'in fee to the mortgagee, the remainder to ſuch uſes, and in ſuch ſhares and pro- 


her buſband, portions as William Sanſom ſhould appoint, and in default of fuch 


4 4 6 0 appointment, to the uſe of the huſband WMñilliam Sanſom and hrs 


band created heirs; and the conſideration recited are for the barring all eſtates- 


a mortgage tail, and ſettling the premiſſes to the uſes after mentioned. 
term of 1000 


years on this eſtate, and joined in levying a fine to the mortgagee, remainder to ſuch”uſes as V. S. ſhould'ap- 
point V. S. before the levying the fine, on ſale of an eſtate belonging to him, covenants with 7. S. the 
purchaſer far quiet enjoyment, and afterwards makes an appointment to truſtees for particular - purpoſes of the 


. wife's eſtate. J. S. being evicted of the lands he purchaſed, brings his bill againſt A. S. and her four children, 


to ſubject her eſlate to the plaintiff's demand under the covenant of V. S. It being a doubtful tee whether 


the plaintiff's debt accrucd by breach of covenant, till after. the appointment e W. S. in execution of the 
poxver, Lord Hardwicke di/miſ/ed bis bill. 


The huſband, before the levying the fine, on ſale of an eſtate, 

\ covenants with J. S. the purchaſer, for quiet enjoyment ; afterwards 

in 1742, he makes an appointment to truſtees, in the firſt place, 

by ſale of the wife's eſtate, to raiſe money, and pay the principal 

and interett of the mortgage, and the reſidue in purſuance: of the 
power, for the benefit of his wife and children. 


J. §. is evicted of the lands he purchaſed ; William Sanſom dies, 
leaving his widow Arn Sanſom and four. children; then Mrs, Neale, 
the mother of the defendant Ann Sanſom the wife, dies, and this bill 
was brought by J. S. againſt the wife and children of Milliam San- 
ſem, to ſubject the premiſſes in queſtion to the plaintiff's demand, 
under the huſband's covenant. 8 


Mr. Talbot, for the plaintiff, cited Shirley verſus Ferrars, before 
Lord Talbot, and Baynton verſus Ward, before Lord Hardwicke, 
April 24, 1741. (See 2 Tr. Alk. 172.) 


Mr. Huet, for the defendant, cited Sir Edward Clere's caſe, Co. 
Rep. 6, 17. 6. 


2 8 Lok D 
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LorD CHANCELLOR, 


I think the plaintiff has a right to come here for the mortgage 
term, ſtanding out is a ſufficient ground for fo doing; and there 
are caſes where, though even at law it would be deemed fraudu- 
lent, yet, notwithſtanding they may come here for the ſake of 
further relief. 


And ſo far I am of opinion for the plaintiff. 


As to the queſtion, whether this appointment may-be conſidered 
as fraudulent againſt creditors,. it has'been ſaid, that' though it ariſes 
under an appointment, yet by the plaintiff's council the whole eſtate 
would be conſidered at law as derived under the fine, and eſteemed 
as a fraudulent conveyance within the ſtatute, 


For the words of the ſtatute, it was faid, are not confined ex- 
preſſly to the eſtate of the grantor, but makes void every alienation 
by which creditors may be defrauded. 


And that what has been done here amounts to an alienation ; for 
whether it is taken as the eſtate of the huſband or of the wife, or 
derived under the fine, it is ſtill an alienation. 


That the huſband had a power over it with a reverſion, ſo that 
it is a power over his own eſtate: and if he had not aliened the 
reverſion it would have been aſſets, ſo that it is an alienation to the 
'prejudice of creditors; and if held otherwiſe, it would be, eaſy to de- 
traud creditors, merely by a different method of conveyancing, 


That it was not a bare naked power, but an ownerſhip, and 
therefore is an alienation to the prejudice of creditors, 


"There las been another queſtion ſtarted, that here the mother of 


Ain Sanſom, and grandmother of the reſt of the defendants, was te- 
nant in tail with reverſion in fee to herſelf, and being /o ex proviſi- 
one diri, Ann Sanſom had no power to alien, the mother dying after 
the death of William Sanſom ; and though the fine would be a bar 
by the ſtatute of the eſtate-tail, when it is deſcended, yet as to the 
reverſion in fee if it was in the mother, it could only be by way of 
eſtoppel ; and if this had been the caſe, I ſhould have been of opi- 
nion, that this eſtate would not have paſſed to the huſband William 
Sanſim ſo as to be his aſſets, becauſe there was nothing deſcended to 
the defendant Ann Sanſom at the time of the: fine, and therefore could 
make no conveyance of it. 


But 
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But that is not the caſe, for the reverſion in fee is to Mrs, Neal:'s 


huſband, and conſequently in the defendant Ann Sanſom, the only 
child of Mr. Neal. 


But ſtill I am of opinion that this would hot be a fraudulent con- 


veyance at law, and if it was ſo held, would be an extreme hard 
caſe. | | 


The truſt This was the entire eſtate of the wife, who joins with her hu. 


created by the : 6 | | | Le 
tr wendy Ars band in raiſing a mortgage term (t ſupra) with a power of appoint. 


wife's eſtate ing to the huſband in ſuch parts and proportions, Cc. (which ſeems 
would not at to have an eye to ſome family ſettlement hereafter to be made, 


oo —1 ben though I lay no ſtreſs on that,) and in default of appointment to the 


dulent againſt huſband and his heirs. 


creditors, nor 


even againſt a ſubſequent purchaſer; and if ſo, this court will not catry it further. 


Voluntary Nothing therefore could be more juſt than for the huſband to 
in general are provide for his wife and children out of her eſtate, and the firſt 
beld fraudu- truſt is to ſell the eſtate, and raiſe two hundred pounds to pay off 
lent againſt the mortgage, which truſt could never at law be called fraudulent 
and if ſo, that would extend itſelf over the whole, for the proviſion 
of the wife and children is out of the ſurplus, ſo that at law they 
would not deem it fraudulent againſt creditors ; nay, even againſt a 
ſubſequent purchaſer, which is ſtronger, becauſe I hardly know an 
inſtance where a voluntary conveyance has not been held fraudulent 
againſt a ſubſequent purchaſer, 


If not fraudulent at law, what ground is there for this court to 
carry it further. 


I agree, if the law would deem it fraudulent, this court would 
aſſiſt in removing the mortgage term out of the way. 


But here is another circumſtance, for the plaintiff's debt does not 


appear to have accrued by breach of covenant till after the con- 
veyance in execution of the power, 


1 have heard it ſaid in this court, that there are reaſonable vo- 


luntary ſettlements, which they will not inter poſe to diſturb upon the 
conſtruction of theſe ſtatutes. 


There are words in the proviſo of the ſtatute, which ſeem to 
admit ſuch conſtruction, 13 Eli. c. 5. ſec. 4. Provided always 
e and be it enacted, c. that whereas ſundry common recoveries 
of lands, &c. have heretofore been had, and may hereafter be 
had, againſt tenant in tail, &c, the reverfion or remainder, &c. 
then being in any other perſon, &c. that every ſuch common 


recovery, Sc. ſhall as touching ſuch perſon which then had any 
« remainder 


cc 


cc 


cc 


* 


in the Time of Lord Chancellor Hazpwicks. 


te remainder, &c. and againſt the heirs of every of them, ſtand, 
e remain and be of ſuch like force, as if this act had never been 
e made.“ | 


As it is a doubtful caſe, whether the plaintiff 's debt accrued 
till after the conveyance in execution of the power, I muſt diſ- 
miſs the bill, but it ſhall be without coſts; and decreed accord- 


ingly. 


Maynwaring verſus Maynwaring and Lee, February Caſe 146. 
11, 1740. 


A By deed conveys the ſum of one thouſand pounds to truſtees, 4. conveyed 
to be laid out in the purchaſe of freehold land within twenty- * * 
two computed miles of We/t Cbeſter, and after limiting the eſtate to nid out in the 


ſeveral perſons for life, gives the firſt remainder in tail to the plain- purchaſe of 


tiff, who is now of age, and the luſt remainder-man is the defen- jeg 
dant Lee, | computed 
miles of CY 


ter. The plaintiff, the firſt tenant in tail under a limitation from A. ſuggeſting no ſuch purchaſe as the deed 
directs can be found, but a convenient one might be had in Lancaſhirs, prayed that the trultee might be 
directed to purchaſe accordingly. Lord Hardwicke made an order for the trufice ts look out for a purchaſe 
within the terms of the deed, and if after a convenient time allowed, it ſhould appear no ſuch purchaſe is to by 
met with, ſaid, be ſhould be inclined to deviate in this particular from the ſtrict terms of the truſt. 


It being convenient for the firſt tenant in tail, that it ſhould be 
immediately inveſted in land, that he may be enabled to ſuffer a re- 
covery, and bar the ſubſequent remainders, he brings his bill againſt 
the truſtee of the deed, and the laft remainder-man, ſuggeſting that 
the truſtee has been endeavouring to find out ſuch a purchaſe as the 
deed directs, but go ſuch is to be found, and that a very convenient 
purchaſe may be made in the county of Lancaſter, and prays the 
truſtee may be directed to purchaſe accordingly. 


The truſtee by his anſwer ſubmits to the court, that he is tied up 
by the terms of the truſt, and cannot ſafely purchaſe any where but 
within the limits preſcribed him. 


It was ſaid by the plaintiff's council, that the defendant Lee, the 
laſt remainder-man, endeavours io hinder and entangle the affair as 
much as poſſible, in order to prevent his contingency from being 
barred ; and that as the laying out the money in a purchaſe within 
twenty-two miles of Cheſter, was a circumſtance only. and not eſ- 
ſential at all to the rights of the parties, the court might diſpenſe 
with it ; and that this court has in the caſes of wills (where the 
teſtator has directed a purchaſe of freehold to be made) allowed the 
truſtees to purchaſe, notwithſtanding part has been cvpyhold, 
where the freehold cannot be had without it. 
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LoxDp CHANCELLOR. 


* 


The truſtee As the words of the deed are not directory only to the truſtees, 


might have . ithi 1 
ooh ; With reſpect to the purchaſing of the eſtate within twenty-two miles 


ſome eſtate Of Cheſter, but incorporated with the very truſt itſelf, I cannot de- 
within the 22 viate from the intention of the donor under the deed, nor is the 


miles of 


for the pur. Court to pay any regard to the convenience of the firſt tenant in tail 


poſe of invelt- and his family, or to the difficulties the laſt remainder-man ma 


ing the money create in order to prevent his intereſt from being barred, but the 
in land, and 


after the eng truſtee might have borrowed ſome eſtate within this diſtrict, for the 


of ſuffering a purpoſe of inveſting the money in land, and after the end was 


recovery in . 5 . . . n 
a © ge anſwered to the firſt remainder-man in tail of ſuffering a recovery in 


the 1000/, Order to get the money into his own hands, the eſtate might have 


Vas anſwered been reſtored again to the original owner, 


to the firſt 


ie might — Ican do nothing more in this caſe, than direct the truſtee to look 
been 3 out for a purchaſe within the terms of the deed, and if after a con- 
2 venient time allowed for that purpoſe it ſhould appear no ſuch pur- 
9 chaſe is to be met with, the parties may apply to the court, who 
would then be inclined to deviate in this particular from the ſtrict 
terms of the truſt, and in the mean while ordered a ſearch to be 
made for precedents of the court's diſpenſing with ſuch a truſt, where 


after a proper time allowed no ſuch purchaſe is to be found. 


But as to what has been mentioned with regard to the court's al- 
lowing of a purchaſe where the eſtate has been part copyhold, it 
has been in ſuch caſes, where it was merely directory, and not in- 
cor porated with the very truſt itſelf, 


Sir V. D. by N. B. Lord Chancellor made ſuch an order in the cauſe of Goſſelin 
io Sgt & al verſus Dodwell & al,, where Sir William Dodwell by his will 


cruſtees to lay directed his truſtees to lay out a ſum of money in the purchaſe of 
out a ſum of freehold land only, and yet upon a petition of the truſtees, ſuggeſting 


h ; 5 . . ; 
— "of that they could not without great diſadvantage purchaſe the free- 


freehold land hold of an eſtate unleſs they took along with it a college-holding, 
ooly, as they his Lordſhip diſpenſed with the ſtrict directions of the will, and ap- 


_ Eh proved of the truſtees purchaſing the college-holding at the ſame 


diſadvantage time with the freehold. 
purchaſe the 


freehold of an eſtate, unleſs they took along with it a college-holding, the court diſpenſed with the ſtrict 
directions of the will, | 


Hamond 
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Hamond and others, aſſignees of Myers a bankrupt, verſus Caſe 147. 
Myers and Murray, February 16, 1746. at the Rolls, 


'Þ: IT bill was brought againſt the defendant Murray to ſet The aſgnees 


aſide a fraudulent aſſignment of an annuity from Myers to — & com- 
Murray, as being made for no conſideration, and ſubſequent to an g. 


bankruptcy 
act of bankruptcy. broughe a bill 


. to ſet aſide an 
aſſignment of an annuity from the bankrupt to M. as being made for no conſideration, and as an evidence 


of the fraud, offered to read the examination of M.'s attorney, taken before the commiſſioners ; the court 
would not admit it, unleſs he had been examined in chief in the cauſe, 


The plaintiff's council offered to read the examination of Boſon, 
the defendant Murray's attorney, taken before the commiſſioners, 
who ated in the commiſſion againſt Myers, as an evidence of the 
fraud, and of an act of bankruptcy by Myers, previous to the aſ- 
ſignment of the annuity to Murray. 


Maſter of the Rolls. I cannot allow the examination of Boſon to 
be read to affect the intereſt of a third perſon, and am of opinion 
the plaintiff could not be entitled to this evidence, unleſs Boſon had 
been examined in chief in the cauſe. 


But his Honour permitted the plaintiff to read the examination d. having by 
of the defendant Murray taken before the commiſſioners, becauſe bis anſwer ſer 


the anſwer having ſet up a different right to the annuity from what he — 1 


he had before inſiſted on in his examination, the examination may annuity than 
in ſuch a caſe be read to ſhew the contrariety and inconſiſtence be- what be had 

L dose in bis 
tween the anſwer of the defendant Murray, and his examination 


6 examination 
taken before the commiſſioners. before the 


| commiſſion - 
ers, the court allowed the latter to be read to ſhew the certainty. 


February 
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Caſe 148. February 20, 1746. Lyon and Laay) f 
Catherine his wife, one of the daughter, 5 
of the late Marquis of Carnarvon, by Plaintiffs. 
Lady Catherme, now Marchioneſs Do. 
ager of Carnarvon, LO 


The Duke of Chandos and others, Dtefendants. 


On a fettle- I N a ſettlement made previous to the marriage of the late Mar- 


ment previous . 
wt « ewes, 5. JO of Carnarvon, there was a term of 1000 years created, 


the truſt of a which was declared to be“ upon truſt in caſe the Marquis ſhould 
_— * have no iſſue male by Lady Catherine Tallmaſh, and that there 
band fhoulg © ſhould be iſſue a daughter or daughters, then the truſtees ſhould 
have no iſſue * out of the profits of the manors, Cc. or by ſale, mortgage, 
_ => 4 © or other diſpoſition thereof, for the term of 1000 years, raiſe 
be iſae © for the portion of ſuch daughter or daughters, if one, 15000 /, 


daughters, Fc. ** if two, 25000/, to be paid to ſuch daughter or daughters when 
to raiſe, if two 4; 


doaghters, they ſhould reſpectively attain twenty-one years, or be married, 
250001. to ** which ſhould firſt happen.” | | 
be paid to 


them when they attain 21. or are married, but not to be raiſed till after the death of their grandfather. The 
father died, and left iſſue two daughters only, the grandfather ſince is dead; the bill is brought by the plaintiff 
in the right of his wife, one of the daughters, for 125004. with intereſt for the ſame from the time of the 


marriage. Lord Hardwicke held the portion veſted on the marriage upon the words of the Jeitlement, and that 
intereft was due from the time of the marriage. 


By the ſettlement, a maintenance was provided for the daughters 


of the marriage, but not to be raiſed till after the death of the late 
Duke of Chandos. 


The Marquis of Carnarvon died three years after the marriage 


without iſſue male, and lett two daughters, the plaintiff Lady Ca- 
therine, and Lady Jane Bridges. | 


On the tenth of January 1743. the plaintiffs intermarried, and 
thereupon Mr. Lyon, in the right of Lady Catherine, became in- 
titled under the ſettlement above mentioned to the ſum of twelve 
thouſand five hundred pounds, and they have brought their bill for 
this ſum, with intereſt for the ſame from the time of the marriage. 


Upon the ninth of Auguſt 1744. the late Duke of Chandos died. 
Lord Chancellor upon the opening of the caſe for the plaintiffs 


thought it very ſtrong in their favour, and therefore put it upon the 
detendants council to ſtate their objections. 


"oh 3 Mr. 
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Mr. Brown, council for the defendants, inſiſted, as this is a re- 
verſionary term, that did not take effect in poſſeſſion till after the 
death of the Duke of Chandos, and therefore the plaintiffs were not 
intitled to the portion or intereſt thereon in his life- time; and cited 
the caſe of Brome verſus Berkeley, 2 P. Wms. 4.84. 


In the preſent cafe the ſame circumſtance as in that, an inter- 
vening eſtate for life in the late Duke of Chandos, which did not 
drop till ſeveral months after the marriage, and the portion too di- 
rected to be raiſed out of the rents and profits, which ſeems to ſhew 
the intention of the parties that no intereſt ſhould be paid till after 
the death of the Duke, as he was during his life entitled to the 
rents of the eſtate charged with the portion. 


Mr. Noel of the ſame fide ſaid, the ſettlement directs that the 
maintenance of the daughters ſhall not be raiſed till after the death 
of the late Duke, and therefore it cannot be preſumed the parties 
intended the capital of the portion ſhould be raiſed till the term 
took effect in poſſeſſion by the death of the late Duke; he cited 
Evelyn verſus Evelyn, 2 P. Wms. 591. to ſhew that though no time 
was limited for payment of the portion, yet the court would not 
raiſe it out of a reverſionary term, as the daughters were ſo very 


young. 


LoRd CHANCELLOR. 


I am in general extremely unwilling to exerciſe the authority of Tho 3 
this court in raiſing portions or intereſt upon them out of rever- any raiſe 
fionary terms, and therefore wherever caſes have been brought be- portions or 


fore me to raiſe them upon conſtruction or implication only, I have 2 


them out of 
always refuſed to do it. reverſionary 
terms, eſpe- 
: jall 
But in the preſent caſe the truſt of the term is ſo penned, that I ©? p00 
cannot avoid decreeing it to be raiſed. | or implication | 


only. 


Upon the firſt part of the term the great objection is, that this is 
to be raiſed out of a reverſionary one. 


It is plainly put in the power of the Marquis of Carnarven the 
father, to raiſe it out of the reverſionary term, if he thought pro- 
per; if the Marquis had died, and the Duke of Chandos, it is not 
controverted on the wording of this ſettlement, but that the truſtees 
might raiſe it even in the life-time of the jointreſs. 


Then the only queſtion is, whether it could be raiſed in the 
life-time of the late Duke of Chandos. | 


9 
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It has been inſiſted, that though there are no words to ſuſpend 


it, yet by implication the raiſing of the portion ought to be poſt- 
poned till his death, by the rules of the court, 


But what warrant has the court to inſert by implication and con- 

rufiom what the parties themſelves have not expreſſed ; for, as 
they have ſaid, it may be raiſed in the life-time of the Marquis and 
jointreſs, and have ſaid nothing to ſuſpend it till after the death of 
the Duke; expreſſio unius eft exclujio alterius. 


It makes it ſtronger too, when in the very next clauſe, the par- 
ties had in contemplation the death of the Duke of Chandos. 


An argument was drawn in favour of the defendants from the 
clauſe relating to maintenance, which 1s not to be raiſed til} after 
the death of the late Duke, and ſupported by the caſe of Brome 
verſus Berkley, 


It was faid that maintenance does in its nature precede the por- 
tion, and as it is not to be raiſed in the life-time of the Duke, 


therefore the portion ſhall not. 


In that caſe there were no words to govern the conſtruction, but 
in this here are expreſs words that do govern it, and intirely di- 
ſtinguiſhable from the caſe of Brome and Berkky, becauſe there is 


no power there of raifing it in the life-time of the jointreſs. * 


Though it is not uſual for conveyancers, and they are extremely 
cautious of raiſing portions for daughters in the father's life-time 
without his conſent ; yet where there are great eſtates, it is common 
to direct that upon the death of the father the portions for the 
daughters ſhall be raiſed in the life-time of the grandfather, and not 


ſuſpend the raifing them till after two lives. 


To conſtrue this ſettlement otherwiſe, I muſt inſert words, and 
go by implication only, when there is an expreſs direction to raiſe it 
even in the life-time of the Marquis himfelf, if he thought fit. | 


I am of opinion therefore the portion veſted on the marriage of 
Lady Catherine, from the words: of the fettlement, and that intereſt 


. 


— 


* Upon a marriage ſettlement lands are limited to the aſe of the huſband and wife for their 
lives, remainder to the firſt and every other ſon in tail, and in default of iſſue male of the 
marriage, to truſtees, in truſt to raiſe 2500 J. for daughters, payable at 21, or marriage, which 
ſhall firſt happen, and out of the profits to pay 100 J. per ann. for maintenance ; the firſt 
payment of the maintenance to commence after the eſtate of the truſtees ſhall have come into 
poſicfiion : the huſband dies without iſſue male, leaving a daughter, and a wife Who is 
jointured, in the premiſſes; the portion ſhall not be raiſed in the mother's life time, becauſe 
the maintenance, which is naturally to precede the portion, is not to be paid till the truſtees 
are in poſſeſſion. Brome verſus Berkley, 2 P. Wins. 484. 

| was 
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was due from the time of the marriage ; and his Lordſhip decreed 
it to be raiſed at four per cent. accordingly. 


Lee verſus Cox and D'aranda, February 23, 1746. Caſe 149. 


HE queſtion in this cauſe aroſe upon the covenants in a deed, L. previous to 
previous to the marriage of the defendant Martha Cox with Ne 


her firſt huſband Charles Henry Lee. venanted that 


| he would by 
will, or by ſome good aſſurance in the law, grant to D. or Z. D. the mother, or her executors, c. in truſt 
for D. and for her ſeparate uſe, 1000 /. to be paid to D. after his deceaſe; and in caſe he ſhould not by will 
or otherwiſe aſſure to D. the 1000 J. then his executors, c. ſhall within ſix months after his deceaſe pay D. 
the 1000/. Lis dead without making any will or deed in regard to the 1000 J. D. 7s not entitled to the 
1000 l. and the difiributive ſhare likewiſe of L.'s perſonal eflate, being meant only to ſecure a proviſion for the 
avife, without any intention of the huſband to leave it as a debt. 


* In conſideration of the intended marriage, and of the marriage 
<« portion of Martha D' aranda, and for the making a proviſion for 
* the ſaid Martha, Charles Henry Lee doth covenant that he will 
e in his life-time, either by his laſt will or by ſome good and ſuffi- 
* cient aſſurance in the law, grant to Martha or Elizabeth D'aranda 
e the mother, or her executors or adminiſtrators, in truſt for the 
* ſaid Martha, and for her ſole and ſeparate: uſe, one thouſand 
s pounds, to be paid to the ſaid Martha after the deceaſe of Charles 
« Henry Lee, in caſe ſhe ſhall ſurvive him. 


And in caſe Charles Henry Lee ſhall not by will or otherwiſe 
ein his life-time affure to Martha the ſaid thouſand pounds, that 
< then the executors or adminiſtrators of Charles Henry Lee, ſhall, 
« within the ſpace of fix months next after the deceaſe of Charles 
Henry Lee, pay to Martha D'aranda the ſum of a thouſand pounds 
* to and for her own uſe and benefit. 


Mr. Lee is dead, without making any will or deed, in purſuance 
of his power with regard to the thouſand pounds, 


Mr. Solicitor General for the plaintiffs, the children of the de- 
fendant Martha Cox by her firſt huſband inſiſted, that as he knew 
he ſhould leave ſufficient to pay one thouſand pounds, ſhe ſhall not 
have both the thouſand pounds and her ſhare of his perſonal eſtate 
under the ſtatute of diſtributions. 


That the court always leans againſt double proviſions. 

He cited Wilcocks verſus Wilcocks, 2 Vern. 558. A. covenants on 
his marriage to purchaſe lands of 2co /. a year, and ſettle them for 
the jointure of his wife, and to the firſt and other ſons of the mar- 
rage ; he purchaſes lands of that value, but makes no * 

I an 
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and on his death the lands deſcend on the eldeſt fon; on 4 bin 
brought by him for a ſpecific performance, Lord Cowper decreed 
the lands deſcended to be a ſatisfaction of the covenant. 


This is a caſe of real eſtate, but Blandy verſus Widmore, 2 Very, 
709. and 1 P. Wms. 324. is of perſonal eſtate: One covenants to 
leave his wife 650 J. he dies inteſtate, and the wife's ſhare on the 


ſtatute of diſtribution comes to more than the 650 /. this is a ſatis. 
faction. | 


The perſonal eſtate in the preſent caſe amounting to two thouſand 
three hundred pounds, is more than ſufficient to ſatisfy the covenant 
in the deed, and therefore ſhall be deemed a ſatisfaction; and the 
caſe of Blandy verſus //idmore is in point, for either the huſband in 
his life-time, or his executors or adminiſtrators might pay; ſo that 
the covenants are not broken by the huſband's dying inteſtate, as 
his adminiſtrator may within ſix months perform. 


Mr. Attorney General for the defendant Mrs. Cox. 


The rule upon the ſtatute of diſtributions is, that the debts muſt 


be firſt taken out, before the clear perſonal eſtate can be ſeen, 


Is there any grounds to ſay, that the huſband did intend ſhe ſhould 
not have the diſtribution which he knew the law would give her? 


There is nothing upon the face of the deed to exclude her: The 
contract does not mention the caſe of an inteſtacy, but if the huſ- 
band ſhould not direct it to be raiſed, conſiders it as a debt, and 
ſhe may claim her diſtributive ſhare of his pet ſonal eſtate in another 
right, under the flatute of diſtributicns, 


Hie cited the caſe of Oliver verſus Brickland, December 3, 1732. 
before Sir Joſeph Jekyll, where the proviſion for a wife, and a di- 


ſtributory ſhare of the huſband's perſonal eſtate, were decrecd to 
her. 


In Blandy verſus Widmore, the wife was adminiſtratrix herſelf, 
and could immediately apply the perſonal eſtate ot her huſband, 
but the defendant D'aranda, the mother of the defendant Cex, is 
adminiſtratrix here durante minore etate of her daughter, and there- 


fore the perſonal eſtate could not be applied till a twelvemonth after 
the inteſtate's death, 


Mr. Brown council of the ſame ſide. 


The huſband's leaving it to the adminiſtrator to pay is not a 
performance of the covenant, but a neglect in him, becauic it 


would 
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would have been much more beneficial if he had raiſed it in his 
life-time, as it would have been to her ſeparate uſe, diſtinct from 
her ſecond huſband, the event which has actually happened. 


If the adminiſtratrix here was at liberty to pay within fix months 
it would be like the caſe of Blandy verſus Widmore ; but as it can- 
not be paid till after the ſix months are expired, it is a breach of 
the covenant, and ſhe ought therefore to have both. 


Lord CHANCELLOR. 


I am of opinion upon the ſtrength of the authorities which have 
been cited, that the defendant Martha Cox is not entitled to the 
thouſand pounds and the diſtributive ſhare likewiſe of Charles Henry 
Lee's perſonal eſtate, 


I am of this opinion too from the reaſoning of the thing : It is 
natural to think this was only to ſecure a proviſion to the wife, with- 
out any intention of the huſband to leave it as a debt. 


I go likewiſe upon the foundation of the court's leaning againſt 
double proviſions, and double ſatisfactions, in ſuch a caſe they con- 
ſider the intention of the parties; for where it is left to ariſe out of 
his eſtate after his death, and meant only to ſecure a proviſion for 
the wife, the court will regard it in no other light. 


There have been caſes that are ſtronger, where the court has con- The court 


ſidered as a ſatisfaction for a debt to an eldeſt ſon, a proviſion for have conſider- 


> ed a proviſion 
him out of real eſtate, and would not draw out of the perſonal eſtate out ** 


to the prejudice of the widow, and younger children, a ſum of eſtate as a (a- 
money which would be a double proviſion for ſuch eldeſt ſon, and * 


this was the ground of the determination in the caſe of Wilcox verſus eldeſt ſon, and 


/ not draw a 
Wilcox. ſum out of the 


The council for the defendant Mrs. Cox obſerved upon the co- 3 


venants, that the original intention was the huſband ſhould in his 8 * 
life-time ſet apart this proviſion for the wife. 2 him, 
| to the preju- 
If there were any words in the deed which confined it to this * 
ſenſe, it would be very ſtrong in favour of the wife, becauſe at his“ ben. 
death it would then have been a breach of the covenant, and within 


the caſe cited by Mr. Attorney General. 


But the covenant is not ſo, for it is a power of leaving it by will, 
or letting her take it out of his eſtate after his death. 


In caſe Charles Henry Lee ſhall not by will or otherwiſe in his liſe- 
time aſſure to Martha one thouſand pounds, that then the executors or 
adminiſtrators of Charles Henry Lee ſhall, &c, (Vide the words before.) 

Vor, III. 82 There 
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There is no breach of the covenant therefore, and no obligation 
on the huſband to perform it in his life-time, and he has left a per- 
ſonal eſtate more than ſufficient to ſatisfy the thouſand pounds. 


The ſtatute of Is this then a ſatisfaction? I am of opinion it is; and it has often 
2 been ſaid, that the ſtatute of diſtributions, is he legiſſature's making 
ture's making a Will for a man, if he makes none for himſelf. | 

a will for a | | 

man, if he 


makes none The Caſe of Blandy verſus Widmore is exactly in point, and though 

for himſelf. more fully ſtated in 1 P. Vis. yet it is to the ſame effect in Vern. 
Lord Cowper took the covenant not to be broken, becauſe the wife 
was adminiſtratrix, and had it in her power to pay herſelf. 


The material thing too in the preſent caſe is, that the covenant 
was not broken at the huſband's death. 


It has been ſaid that the perſonal eſtate need not be diſtributed 
till a twelvemonth after the huſband's death ; no more it need not, 
but the adminiſtratrix might notwithſtanding have paid the thouſand 
pounds, if ſhe pleaſed, within fix months. 


It has alſo been ſaid, the defendant Cox not being of age, the mo- 
ther has taken adminiſtration durante minore ætate, and therefore 
differs from Blandy verſus Widmore, becauſe the defendant Cox can- 
not pay herſelf as ſhe is not adminiſtratrix. 


Theegh * But the defendant D'aranda, the mother of the defendant Cox, 
mother roo 


out admini. took out adminiſtration as guardian only during her daughter's mi- 
tration during hority, and from the moment the daughter comes to the age of 
”_ _—_ eventeen ſhe is 1þſo facto adminiſtratrix, and is ſo conſidered by re- 
the moment lation from the beginning, and conſequently is not diſtinguiſhable 


ſhe comes to from Blandy verſus Widmore. 
the age of 
ſeventeen ſhe 


is- ipſo fate AS to the caſe before Sir Joſeph Jekyll it is clearly diſtinguiſhable ; 
pany py Hp for there the covenant was to lay out a ſum of money as a proviſion 
A ye for the wife in two years in the life-time of the huſband ; the two 
lation from years lapſed without any thing done of that kind, and therefore was 


che beginning. a plain breach of the covenant, 


Whether Blandy verſus Widmore be properly ſtated or not in Ver— 
non, yet this is truly within the reaſoning of that caſe, and it would 
be the ſtrangeſt thing in the world for a court of equity to determine 
upon ſuch nice diſtinctions, and very flight arguments, which 
would never ſtand with the reaſon of mankind without doors. 


Lord Hardwicke declared, that the defendant Martha Cox is not 
entitled to a diſtributory ſhare of her huſband's perſonal eſtate, in caſe 
it ſhall amount to more than the ſum of one thouſand pounds. 

| 4 Steadman 
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Steadman verſus Palling, February 27, 1746. Caſe 150. 


THE plaintiff's grandfather by his will gave to the plaintiff's A bill brought 
late mother, then the wife of Thomas Steadman, and her heirs, ter an ac. 


. . Wh + uieſcence of 
ſeveral houſes in Yarmouth ; in 1721. Thomas Steadman, the plaintiff's five years, and 


father died inteſtate, leaving Elizabeth his widow, and the plaintiff after a no. 
and Elizabeth Steadman his only children very young; the mother s death 


againſt her re- 
took out adminiſtration, and being ſeiſed of ſuch real eſtate, and poſ- — 


ſeſſed as adminiſtratrix alſo of a conſiderable perſonal eſtate, in 1728. *2 ſet releaſes 


ſhe married the defendant William Palling ; on the 3oth of Augu/t 2 
1728. articles of agreement were entered into between the defendant by her, and 
and the plaintiff's mother, whereby Elizabeth Steadman © did give for an account 


> ADs 0 : ol his father' 
* and grant unto William Palling during her natural life, the in- and pho ke 


e tereſt of all her money, and the rents of all her eſtates, and this mother's e- 


« for the maintaining the houſe, and educating our children, until opt 
« Thomas Steadman and Elizabeth Steadman, ſon and daughter of full ſhare 


ce the above Elizabeth Steadman, ſhall come of full age, or be mar- thereof: 7 


« ried, which ſhall happen firſt, then the ſaid Thomas or Elizabeth las. fm « 


e ſhall receive their juſt portions of money or eſtates as is or ſhall 2 imme. 
ebe due to them as /awful heir to their father; but if it ſhould fo N 1 = 
« happen that the ſaid Elizabeth Steadman ſhould die before the RE 


7s always a 


* above children come to their ſeveral fortunes, then ſhe may dif. <ircmfance fe 


e pole of all her eſtates and fortunes as the ſaid Elizabeth ſhall think ann ne 
cc proper. 28 5 neſs, but as 

there ts no pare 
At the beginning of the articles Elizabeth Steadman agreed to pay 2 
to William Palling five hundred pounds on the day of marriage for engl means 


her portion, „which is to remain in the hands of William Palling / * - 
7 unt, the court 


* during his natural life, and after his deceaſe, if there be no heirs would nor de- 
* lawfully begotten by William Palling upon the body of Elizabeth termine the 


e Steadman, then the five hundred pounds to return to the ſaid Eli- e , 


g 3 . the unfairneſ5 
zabeth, or her heirs, and the wife is to have no claim to Palling's if the releakes 


real eſtate till the Maſter 
| has taken the 


| . TN account of the 
The articles were drawn by the defendant, and of his writing, father's per- 


and the plaintiff's mother took no advice thereon, nor laid them be- * 
fore council. 


cc 


cc 


On the 22d of February 1730. the plaintiff's grandmother made 
her will, and gives to Elizabeth Palling (the plaintiff's mother) 
* all her houſhold goods, &c. bonds, mortgages, ſecurities for 
e money, and all other her perſonal eſtate to be fold and diſpoſed 
of by ſuch parcels, and at ſuch times, and in ſuch manner, as 
ſhe ſhall think fit, and out of the money ariſing by ſale thereof 
eto pay her debts, and tbe reſidue thereof ſhe wills ſhall be equally 
* Paid and divided, to and between Thomas Steadman and Elizabeth 
« Steadman 


cc 


<c 
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e Steadman her two grandchildren, at ſuch time as they ſhall ſe. 
e verally attain their reſpective age of twenty-one, or ſooner, if my 
e daughter ſhall think fit, and appoints her daughter ſole executrix. 


The mother of the plaintiff's proved the will, and ſhe and the 
defendant poſſeſſed the teſtatrix's perſonal eſtate ; the plaintiff's 
ſiſter died inteſtate, and the plaintiff claims a moiety of her perſo- 
nal eſtate. | 


The plaintiff came of age on the joth of June 1737. but no 
inventory was ever exhibited in the eccleſiaſtical court of his fa- 
ther's perſonal eſtate, and no account thereof laid before him by his 
mother, but the repreſenting that his ſhare amounted to no more 
than five hundred and forty pounds of his father's perſonal eſtate, 
and to ſixty pounds only of his grandmother's, he was prevailed on 
ten days after he came of age to ſign two ſeveral releaſes to the de- 
fendant for the five hundred and forty pounds and the fixty pounds. 


Elizabeth, the plaintiff's mother, had five children by the defen- 


dant, but they all died under age in her life-time, and in 1742. ſhe 
died herſelf. 


The bill was brought to ſet aſide the releaſes as unduly gained, 
and for an account of the plaintiff's father's and grandmother's per- 
ſonal eſtate, come to the hands of the plaintiff's late mother, and 
that the defendant may pay the plaintiff his full ſhare thereof, and 
that the five hundred pounds, agreed by the articles to return to 
the plaintiff's mother or her heirs, may be ſecured for the plain- 


tiff's benefit, and that he may be let into the poſſeſſion of his mo- 
ther's real eſtates. 


The defendant infiſted, that as he had children by Elizabeth born 
alive, he is by the curteſy of England intitled for lite as well to 
the real eſtate his wife was ſeiſed of in fee at the time of the mar- 


riage, as to the real eſtate which after her marriage came to her, 
and of which ſhe died ſeiſed in fee. 


He further inſiſted, that by the articles, the reverſionary intereſt 
expectant on the defendant's death in the five hundred pounds veſted 
in the defendant's children, and that he as adminiſtrator and repre- 


ſentative of the laſt ſurviving child, is intitled to the principal of the 
five hundred pounds. 


He inſiſted too both the releaſes were executed in the preſence of 
the plaintiff's own attorney, and that the plaintiff acquieſed in the 
account, and never complained of it till after his mother's death, 
being above five years, and therefore the account ought not now to 
be opened. 


Mr. 


in the Time of Lord Chancellor HARDWICEE. 


Mr. Attorney General for the plaintiff inſiſted he was impoſed 
upon by the defendant, and that the two releaſes were unduly ob- 


tained, and drawing him in to execute them juſt after he came 


of age, is ſuch a ſtrong badge of fraud, a court of equity will ſet 
them aſide. 


That the articles were drawn by the huſband himſelf, with- 
out allowing the wife to conſult with any perſon; and as he has 
expreſſly excluded her from his real eſtate ; it is therefore natural to 


ſuppoſe, ſhe intended to exclude him from any part of her real 


eſtate; and that he cannot in point of law be tenant by the cur- 
teſy, becauſe the articles have given him during the coverture the 
eſtate of the wife for his life, and ſhe has only a remainder, and 
a huſband can only be tenant by the curteſy of ſuch eſtate as the 
wife is ſeiſed of in poſſeſſion at the time of the marriage. 


That as to the five hundred pounds, as the deed is drawn inaccu- 
rately, by a perſon not converſant in the law, the court will put ſuch 
ſenſe upon it as is moſt agreeable to the intention of the parties; 


and it cannot be preſumed they meant any thing more by the words, 
or her heirs, than her children. 


That the plaintiff is entitled to a moiety of his ſiſter's ſhare under 
the grandmother's will ; for he inſiſted that it was a veſted legacy 
in her at the death of the teſtatrix, and the time of payment was 


only poſtponed to twenty-one, and therefore tranſmiſſible to the 
plaintiff as one of her next of kin. 


Mr. Solicitor General for the defendant. 


The releaſe was given juſt after his mother's ſecond marriage, 
upon an account ſettled between the plaintiff and his mother, and 
the defendant very prudently declined meddling with it, as he knew 
nothing of her firſt huſband's affairs ; and the plaintiff's acquieſcing 
all the mother's life-time for five years together, is ſo ſtrong in the 


defendant's favour, that the court will not oblige him to open the 
account, | 


As to the queſtion, whether the defendant, notwithſtanding the 
articles, is intitled to be tenant by the curteſy, he ſaid, the articles 
only intended to ſecure the profits of the wife's real eſtate and in- 
tereſt of her perſonal, to maintain the houſe, and educate their chil- 
dren, and therefore both the real and perſonal were blended together 
as one fund; and there is no proviſo that the huſband ſhall depart 
from his right, which in conſequence of the marriage he is in- 
titled to by operation of law. 
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ſhall be no obildren begotten 5 but as there were feverat children who 


lived matiy years, it veſted in them, expettant pen nen 
the father, and is fuch an intereſt as was tranfmiſtible. 


CASES Argued. amd Wes 
Ne te the five bohsef pounds, the was, ture 


But if he is not entitled as their repreſentative, yet the defendant 
has a juſt claim to it in his own right, for with regard to perſonal 
eſtate the word heir means that perſon who takes for want of the 
wife's diſpofition, and that muſt be the defendant, for as her huf- 
band, he is by the civil law confidered as the heit, and is the perſon 
likewiſe who takes under the ſtatute of diſtributions. 


As to the queſtion upon the grandmother's will, he infiſted, ac- 
cording to the rules of the court, the legacies to the plaintiff and his 
ſiſter did not veſt till twenty-one, for the teſtatrix cem ictu gives 
and directs the time of payment, for it is not by the words an ex- 
preſs gift till twenty-one to the grandchildren, being given in the 
mean time, until they come of age, to their mother. 


Lord CHANCELLOR. 
There are ſeveral demands compriſed in this bill. 


. Some relating to the perſonal eſtate of the plaintiff's father, and 
ſome of his grandmother, and ſome to the real eſtate of his mo- 
ther, and likewiſe to what hv is entitled at the death of the defen- 
dant; and this ariſes upon the conſtruction of the articles, which 
will depend firſt on the plaintiff's equity to be relieved againſt the 
releaſes given by him at his coming of age. 


The caſe ſtands in a good deal of obſcurity with regard to. the de- 
mand of an account of his father's perſonal eſtate. 


The father died in 1727. ſeven years after the widow intermarries 
with the defendant her ſecond huſband, and articles are eatered into 
at that time. 


Nothing more was done till the plaintiff came of age in 1737. 
when a few days after releaſes are executed, conſequently obtained 
from him immediately upon his coming of age; this is always a 
circumſtance which gives the court a ſuſpicion of the unfairneſs of 
ſuch releaſes, and there is no proof at all of any account ſettled at 
the time, or of any account in writing laid before the plaintiff of 
his father's or grandmother's eſtates : but only the defendant in the 
ſchedule to his anſwer ſays, it amounted to a groſs ſum in the 
whole of 540 J. and 60 J. 


At the time of the father's death he left a widow and two chil- 
dren ; why then was not an inventory kept by the mother bis ex- 
1 ecutrix, 
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ecutrix, for it is a great imputation on executors or adminiſtrators 
that no inventory is kept, or account delivered in to children when 
they come of age. 


It is true, with reſpect to the defendant, there is no particular im- 
poſition or fraud charged through his means, for he did not in- 
terfere at all, but left it to the plaintiff's mother to ſettle accounts 
with him, and the plaintiff beſides acquieſed for five years after the 
releaſes, and until after his mother's death, without ever making any 
objections to the fairneſs of this tranſaction, which affords a pre- 
ſumption that the plaintiff did not think himſelf aggrieved. 


But it appears doubtful, whether the plaintiff had any allowance 
for what he was intitled to, on the ſhare of his ſiſter under the 
grandmother's will. 


The latter words relied on in the releaſe, to ſhew the plaintiff in- 
tended to diſcharge the demand he had in right of his fiſter, are 
too general to be applied to this particular demand of the plaintiff, 
and the releaſe muſt be confined ſecundum ſubjectam materiam, and 
ought not to be extended further. 


What J am inclined to do, is to direct the Maſter to take an ac- 
count of ſuch parts of the perſonal eſtate of the plaintiff's father, 
as the wife was poſſeſſed of at the time of her intermarriage with 
William Palling only, for it would be too hard to extend it as far 
back as to the death of the firſt huſband; and think it right there 
ſhould be this inquiry before I ſet afide the releaſes, for though there 
are circumſtances that induce ſuſpicion, yet are not at all ſatisfactory 
to ſhew there was any fraud in the defendant, | 


The next queſtion is as to the grandmother's eſtate, and alſo in 
regard to the plaintiff's ſhare as the repreſentative of his ſiſter, 


| This is a very doubtful point, 


The rule and diſtinction is, that if a legacy be deviſed to one ge- If a legacy be 
nerally, to be paid or payable at the age of twenty-one, or any ug. * 
other age, and the legatee die before that age, yet this is ſuch an "I 3 
intereſt veſted in the legatee, that the executor or adminiſtrator may and legatee 


ſue for and recovec it; for it is debitum in praſenti, though ſalven- die before. yet 


. o . it I ſ1 ch a 

dum {7 futuro, the time being annext to the payment, and not to aÞ ; oth | 
the legacy itſelf. | in the legatee, 
that the exe- 


cutor may ſue for it, and recover it, for it is debitum in jraſenti, though ſolvendum in future. 


But if a legacy be deviſed to a perſon at twenty-one, or if or If a legacy be 


when he ſhall attain the age of twenty-one, and the legatee dies be- _ me 
fore that age, the legacy is lapſed. be attains 21. 
an e dies 


before, it is 


It lapſed, 
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The reſidue 


directed to be « and between my two grandchildren at fuch time as they ſhall 
paid equally s 

between his ; 
two grand - cc daughter ſhall think ft. | 
children, at | 
ſuch time - 
they ſeverally | 5 | 
attain 21. or attain /wenty-one, I ſhould have been of opinion for the defendant 
ſooner, if his that the legacies did not veſt till then, and that it would have been 


daughter 


thinks fit ; the the ſame thing as if the teſtator had ſaid, I give it them at the age 
words, or | | | 
ſooner, 
make it a 


veſted legacy, But what is the meaning of the teſtatrix's ſaying or ſooner, if my 


— tranſmil- qaughter ſhall think fit, not to hinder the legacies from veſting ; but 
E. 


of twenty- one. 
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It has been truly ſaid by the defendant's council, that there is 
no bequeft made to the grandchildren, but what is contained in the 
direction of payment. | 


The reſidue thereof I will ſhall be equally paid and divided to 


ce ſeverally attain their reſpective age of twenty-one, or ſooner, if my 


If it had refted upon the words, at ſuch time as they ſhall ſeverally 


ſhe conſidered her daughter as the natural guardian of her children, 
and left it to the mother's diſcretion to accelerate it, if ſhe thought 


proper. 


And as the teſtatrix, by the whole tenor of her will, has left the 
mother a truſtee only for the children, without giving her any power 
over the capital of the legacies, I am of opinion the legacy veſted in 
the ſiſter of the plaintiff at the death of the teſtatrix, and tranſmiſ- 
ſible to him. 


As to the point of tenant by the curteſy, all the arguments of the 
huſband's ſtanding ſeiſed for the uſe of the wife under the agreement 
previous to the marriage, muſt be Jaid out of the cafe, becauſe it 
is merely executory, and an agreement to be carried by this court 
into execution, 


% Elizabeth Steadman doth give and grant unto William Palling, 
« during her natural life, the intereſt of all her money, and the rents 
* of all her eſtates, and this for the maintaining the houſe and edu- 
e cating our children until Thomas Steadman and Elizabeth Stead- 
* man, ſon and daughter of the above Elizabeth Steadman, ſhall 
* come of full age, or be married, &c. | 


The ſcope and intent of the articles was only to regulate the 
whole eſtate of the wife, in right of her firſt huſband, as well the 
produce of the perſonal as rents of the real, for the maintenance of 
the houſe and education of their children, and the words ſhew it 
intended to compriſe the ſhare of the wife's children likewiſe till 
they arrived at twenty-one, but the eſtate given to the wife was to 
determine upon their coming of age. 


In ſhort this is nothing more than a contract, in what manner 
the ſeveral funds ſhould be applied of which their eſtates conſiſted, 
; 3 | and 
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and was never intended to abridge the huſband's rights by law ; and 
therefore I am of opinion the defendant Milliam Palling is intitled 
to be tenant by the curteſy of the eſtate his wife was ſeiſed of at the 


time of the marriage, and likewiſe of the real eſtate which came to 
her after the marriage. a 


As to the five hundred pounds Elizabeth Steadman by the arti- 
cles agreed to pay to William Palling, (vide the words before.) 


The firſt queſtion (in order to determine the meaning) is, what 


the parties underſtood by the word heirs. 


Moſt certainly, they intended children by it throughout the whole 
articles, for in a former part of the articles, the words as lawful heir 
to their father are uſed in this ſenſe. | 


« And after his deceaſe, if there be no beirs lawfully begotten by 
William Palling upon the body of Elizabeth Steadman, then the 
e five hundred pounds to return to the ſaid Elizabeth or her heirs. 


What are theſe heirs of the body t Children, and it would make 
it all void, if I was to conſtrue it according to the legal ſenſe, for 
that would be heirs in inſinitum. 


The meaning of the words, after his deceaſe if there be no heirs 
lawfully begotten, &c. is, if there be no children in being and ex- 
iſting of their two bodies at the time of the death of William Pall- 
Ig, ou the five hundred pounds to revert to the ſaid Elizabeth or 
ber beirs. 


But the defendant's council ſay, the words o Elizabeth or her 
heirs. mean, it ſhould go to Elizabeth if living at the huſband's 
death, but if dead in his life-time, to the huſband himſelf, he be- 
ing entitled to the wife's effects. 


But I am of opinion they uſe the words, ar her bheirs, in the ſame 
ſenſe as when before, they mention them as heirs to the father, and 
mean children throughout the agreement. 


Lor Chancellor made the following order: Firſt, That the 
« plaintiff's bill, ſo far as it ſeeks to exclude the defendaut from 
© being tenant by the curteſy of his late wife's real eſtate, and like- 
« wiſe ſo far as it ſeeks any account of the defendant's late wife's 
clothes, which ſhe had at the time of her death, be diſmiſſed: 
« And declared, that the plaintiff is intitled to a moiety of his 
« fiſter's ſhare of the perſonal eſtate of the plaintiff's grandmo- 
„ther, after the death of his ſiſter; and it appearing that the ſhare 
"*« amounted to ſixty pounds, his Lordſhip ordered that the defen- 
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« dant do pay to the plaintiff thirty pounds, as his moiety thereof: 
« 4nd, as to the relief ſought by the plaintiff's bill, to ſet afide 
ce the reloaſe executed by him to the defendant, and his late wife, 
«© adminiſtratrix of the plaintiff's father, of his ſhare and intereſt in 
e his father's perſonal. eſtate, either in his own right, or in right 
© of his ſiſter; His Lordſhip ordered, that it be referred to a Ma- 
e ſter, to inquire and take an account of what perſonal eſtate and 
e effets the plaintiff's mother was poſſeſſed of at the time of her 
© intermarriage with the defendant, and the amount thereof at that 
t time. And his Lordſhip declates, that what ſhall appear ſhe was 
* ſo poſſeſſed of, is to be conſidered as the produce of the perſonal 
« eſtate of the plaintiff's late father, and ordered that the Maſter do 
*© ſtate what was the value of the plaintiff's ſhare thereof, to which 
te he was intitled either in his own right, or as one of the next of 
© kin to his ſiſter. And declared, that according to the true in- 
te tent and meaning of the marriage agreement between the defen- 
tc dant and his late wife, he is intitled to the intereſt of five hun- 
* dred pounds therein mentioned as his late wite's portion, or ſo 
* much thereof as her ſhare of her late huſband's perſonal eſtate 
* amounted to during his life, and that after his deceaſe, the prin- 
* cipal thereof belonged to the plaintiff ; and ordered that the Ma- 
te ſter ſtate how much the defendant's late wife's ſhare of her for- 
* mer huſband's perſonal eſtate amounted to at the time of the in- 
«* termarriage between her and the defendant. And reſerved the 
<* conſideration of the relief ſought by the bill for ſetting aſide the 
ce faid releaſe, till after the Maſter's report.“ 


A 


Caſe 151. Incledon and others verſus Northcote, March 2 „1746. 


If a father IR Henry Northcote, in 1732, intermarried with the defendant, 


marries ® O the only child of Mr. Stafford; at the time of the marriage both 
without re- were under age, and therefore no jointure or ſettlement were made 


quiring a ſet- by the huſband, nor had he any portion with the wife, nor any 


tlement, ; 5 "a> 
carp may articles entered into, but ſhe was then intitled, under a ſettlement 


appeara hard- made by her father on his marriage, to five thouſand pounds, to be 
ip, yet the raiſed after his death, by virtue of a term of five hundred years, 
no relief. for veſted. in truſtees, whereof Sir William Drake was the ſurvivor, out 
it is eſtabliſhed of part of her father's eſtate, called the S?afford eſtate, and the 


"ck et defendant, Mrs. Northcete, was alſo tenant in tail, expectant on the 


. diſpoſe ofa death of her father, in lands whereof her grandfather, by the mother's 


wite's term, fide, died ſeiſed, called the Kelland gate. 


or the truſt of 
her term, and 


preventany Mr. Stafford being ſeiſed of the Stafford eſtate, ſubject to the 
1 term for raiſing five thouſand pounds, mortgaged part of it to Tho- 
wile. mas Troyte and others, for 1000 years, for ſecuring four thouſand 

pounds, in truſt for Sir Thomas Ackland, then an infant, and charged 


it afterwards with the further ſum of thirteen hundred pounds, _- 
| ing 
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king together five thouſand three hundred pounds, and before he 
paid any part of the principal ſum he died, but by will deviſed-this 
eſtate upon truſt to be ſold, for payment of debts and legacies, and 
as to what remained unſold, in truſt for his daughter in tail, with 
remainders over. ; 


Mr. Stafford, at his death, was indebted in the ſum of nine thon- 
ſand pounds, by bond and otherwiſe, over and above the five thou- 
ſand three hundred pounds ſecured by mortgage, which, with the 
five thouſand pounds charged on the Stafford eſtate for the defen- 
dant's portion, exceeded the value of that eſtate ; whereupon the 
truſtees under his will declining to act, the defendant, Sir Herr 
Northcote, at her requeſt, (being deſirous all her father's debts and 
legacies ſhould be ſatisfied) did agree to ſubject the Kelland eſtate, 
together with the Stafford eſtate, to the payment thereof, and there- 
upon, by indenture of bargain and ſale, dated the 29th of Seprember 
1734, and by fine levied by Sir Henry Northcote and the defendant 
of the Kelland eſtate, both eſtates were, by the truſtees in Mr. 
Stafford's will, and by Sir Henry Northcote, the defendant, conveyed 
to Sir Henry Northcote, Francis Kirkbam, and the plaintiff, and their 
heirs, on truſt by the profits or ſale of both eſtates, or any part 
thereof, to raiſe money ſufficient to pay off the incumbrances on the 
Stafford eſtate, and all other debts and legacies of Mr. Stafford. 


In purſuance of the truſt, with money ariſing by profits of the 
Kelland eſtate, and by mortgage of part, and ſale of ſeveral parts of 
this eſtate, and of a ſmall part of the Stafford eſtate, and by mo- 
ney advanced by Sir Henry Northcote, the truſtees paid off three 
hundred pounds, part of the mortgage of five thouſand three hun- 
dred pounds, and all the other debts and legacies of Mr. Stafford, 
except the five thouſand pounds remainder of the mortgage money, 
and except a bond debt of one thouſand and fifty pounds to Sir 
Henry Northcote, | | 


And for the better ſecuring the five thouſand pounds, reſidue of 
the principal and intereſt on the mortgage, by indenture dated the 
16th of June 173 5. William Kirkbam, repreſentative of the ſurvi- 
ving truſtee of the 500 years term, by the direction of Sir Henry 
Northcote, together with the plaintiff, &c. aſſigned the truſt term 
to Thamas Troyte and others, ſubject to redemption on payment of 
the five thouſand pounds and intereſt, and Sir Henry Northcote did 
thereby extinguiſh the five thouſand pounds portion; and Troyte and 
the other mortgagees did aſſign the mortgage term on part of the 
mortgaged premiſſes freed from ſuch mortgage, upon truſt for Sir 
Henry Northcote the plaintiff, Incledon, and others, and their heirs, 
Upon truſt, as by the will of Mr. Stafford, and by the fame deed, 
Sir Henry Northcote, the plaintiff, Gc. did, in lieu thereof, demiſe 


years, ſubject to redemption, with the other lands comprized in the 
4 ve 


the other part to Troyte and others the mortgagees for fix hundred 
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five hundred years term, ſo aſſigned to Treyte, Ge. on payment of 


the five thouſand pounds mortgage money, and intereſt, 


Afterwards, by a common recovery, in which Sir Henry North- 
cote and his wife, the defendant, were vouchees, and by indenture of 
leaſe and releaſe, dated the 29th and 3oth of April 1740, executed 
by them, and the furviving trnſtees ; ſuch part of the Stafford eſtate 
as remained unſold was Tettled as to a rent of forty ſhillings per 


ann. to Sir Henry Northcote and his heirs; and as to the reſt of 


the. eſtate of the value of - nineteen thouſand pounds, to the uſe 
of two truſtees for three hundred years, in truſt for raiſing one 
thouſand pounds by mortgage or ſale, for reimburſing Sir Henry 
Northcote the money he advanced in payment of the debts and 
legacies of Mr. Stafford, and ſubject to the term to the uſe of 
Sir Henry Northcote for life, to the defendant for life, remainder to 
their ſons in tail, remainder to their daughters in tail, remainder to 
the ſurvivor of them in fee. 


And ſuch part of the Relland eſtate as remained unſold, and which 
was of the value of twelve thouſand pounds, was by leaſe and releaſe 


dated the 29th and 3oth of July 1740, conveyed ſubject to a mort- 


gage for ſecuring one thouſand pounds, to the uſe of the ſame truſtees, 


in truſt for Sir Henry Northcote and his heirs. 


That afterwards, by leaſe and releaſe, dated the 2oth and 21ſt 


of April 1743, the eftate ſo in mortgage for one thouſand pounds 


was, by the mortgagees and Sir Henry Nerthcote, conveyed to the 
uſe of Robert Helyar, Eſquire, and his heirs, by mortgage for two 


thouſand pounds, which was borrowed by Sir Henry Northcote, in 
order to diſcharge the thouſand pounds then due on the mortgage, 
and the reſidue. of the two thouſand pounds was to ſupply ſome par- 


ticular occaſions of Sir Henry, and by him applied aceordingly, 


except only four hundred pounds thereof which remained with Sir 
Henry in his houſe, or ſeat, at Pynes, at the time of his death. 


Sir Henry Northcote having, by the deed of the 16th of June 
1735, extinguiſhed the five thouſand pounds for his lady's portion, 


and being ſeiſed of ſuch part of the K?/land eſtate as remained un- 


ſold, for payment of debts of Mr. Stafford, and being entitled to 
a thouſand” pounds, to be raiſed by the term of three hundred 


years, out of the Stafford eſtate ; and being ſeiſed of ſeveral manors 
and lands in Devonſhire, the inheritance of his anceſtors, of the 


value of twenty thouſand pounds, did:make his will, and a codicil 
dated the ſame day, as follows:: 


« I give all my eftate, real and perſonal, unto Robert Incledon, 
„ and others, their heirs, executors, &c. in truſt as to ſo much of 
my perſonal eſtate as ſhall be and remain on my ſeat at Pynes at 


2 my 


3 
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« my death, that they ſhall ſuffer my wife to uſe and enjoy the 
* ſame for ſo many years as ſhe ſhall live; and as to my real 
te eſtate, and alſo the reſt of my perſonal eſtate, I deviſe it in truſt 
« for payment of all my debts, and ſubject thereunto for raiſing 
« five thouſand pounds for ſuch child or children of my body iſ- 
« ſuing as ſhall attain twenty-one, to be paid to ſuch child or 
e children, if but one, but if more than one, equally to be divi- 
« ded between them; then, as to my real eſtate, the ſame'ſhall re- 
« main to the uſe of the firſt and every other fon and ſons of my 
e body, and the heirs of the body of ſuch fon and ſons, and in 
« default of ſuch iflue, then to the uſe of the daughter and daugh- 
« ters; and in default of ſuch iſſue, then to the uſe of my wife 
“ for her life, and appointed Incledon and others executors,” 


A codicil to be annexed to my will. 


ce Item, My will is, that the truſtees within named do ſell the 
e Kelland eſtate, and apply the money ariſing from ſuch ſale to the 
«© diſcharge of the mortgage due thereon to Robert Helyar, and af- 
<< ter that is ſatisfied, to apply ſuch other money ariſing from it, 
de to the diſcharge of the mortgage, to Sir Thomas Ackland's truſ- 
*« tees on the Stafford eſtate, to the intent that the Stafford eſtate 
may be free and clear to my dear wife, and after the two mort- 
« gages are fully paid, my wife ſhall be intitled to receive the 
rents of the overplus of the Kelland eſtate during her life, and 
after her death, to go in ſtrict ſettlement in the manner I have 
* ſettled my lands in the body of my will.” 


Sir Henry Northcote, at his death, had iſſue living Stafford, now 
Sir Stafford Northcote, his eldeſt fon, an infant, and the plaintiffs 
Bridget, Maria Northcote, Henry, Hugh and Charles Northcote, 
and was at his death poſſeſſed of a conſiderable perſonal eſtate, con- 
fiſting, among the reſt, of chattel, corn, houſhold goods and 
plate, at his ſeat called Pyne, (which was part of the Stafford eſtate) 
of the value of about twelve hundred pounds, over and above the 
dreſſing plate and jewels uſed by Lady Northcote in his life-time, 
and allo over and above four hundred pounds in caſh remaining 
at Pynes. | 


The defendant Lady Northcote inſiſts, that (by virtue of the 
_ clauſe in the will of Sir Henry Northcote, whereby the truſtees 
are to permit her to uſe and enjoy, for her life, ſo much of his 
perſonal eſtate as ſhould remain at Pynes at his death) ſhe is in- 
titled to the uſe not-only of the goods and plate then in Sir Henry 
Northcote's dwelling houſe at Pynes, but alſo to the uſe of the four 
hundred pounds remaining in the houſe, and of all the cattle, ſheep, 
horſes, corn, grain, and live and dead ſtock, upon the farm of 
Bau. 8 | 
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And that ſhe is intitled, to her own ufe, abſolutely, to many 
pieces of plate, rings, diamonds, &c, as her paraphernalia. 


And alſo inſiſts, the is intitled to her dower of the Nerthcute 
eſtate. | 

It was inſiſted on behalf of Sir Stafford Northcote, the fon of the 
teſtator Sir Henry, that the deſcendant, Lady Northcote, is not in- 
titled to the uſe of the four hundred pounds, or any of the dead 


or live ſtock on the farm at Pynes, nor of any goods, plate or 


or ſeat there. 


perſonal eſtate at Pynes, other than what was in the dwelling-houſe 


And that the plate and jewels, claimed as paraphernalia, ought 


to be applied for the payment of the debts of Sir Henry Northcote, 
in caſe of his real eſtate, | 


And inſiſted likewiſe, that Lady Northcate having, fince the 
death of Sir Henry Northcote, entered upon the Stafford and Kelland 
eſtates, and become ſeiſed thereof for life, by virtue of the feveral 
conveyances, will and codicil, is thereby debarred from all right of 
dower of the Northcote eſtate. | | 


And alſo inſiſts, that one fifth part of the five thoufand pounds, 
directed by the will of Sir Henry Northcote, to be raiſed for ſuch 
child or children of his body as ſhould attain the age of twenty-one, 
doth belong to him in caſe he attains twenty-one, and that, in the 
mean time, his brothers and ſiſter are not intitled to any intereſt for 
the five thouſand pounds, or any allowance out of the profits of 
the eſtate charged therewith, for maintenance and education. 


T hat in regard of theſe differences and doubts, the truſtees in Sir 
Henry Northcote's will, cannot fafely execute the truſts without the 
direction of the court, and therefore, that an account may be taken 
of the perfonal eſtate deviſed to the truſtees, and applied towards 
the debts of Sir Henry Northcote; and that the claim of dower by 
Lady Nortbcote out of the Northcote eſtate, and the other diſputes 
may be determined by the court, and that the plaintiffs, the 
younger children of Sir Henry Nerthcote, may have a reaſonable al- 
lowance for their maintenance and education, till their portions ſhall 
become payable, was the ead of the bill. 


Lady Nortbeote, by her anſwer, makes another point, that as ſhe 
has ſurvived Sir Henry Northcote, the reſidue of the term of five 
hundred years, for raifing the defendant's portion, thall be deemed 
to be a ſecurity for one fourth part only of the mortgage money, 
and to fink no more than one fourth part of the defendant's portion 
of five thouſand pounds, but that upon payment of the five thou- 


ſand 


in the Time of Lord Chancellor HaRDWICEE. 


ſand pounds to Twyte and others, by ſale of part of the Kelland 
eſtate, or part of the Stafford eftate, the reſidue of the term of five 
hundred years ſhall be a ſecurity for railing the remaining three parts 
of the defendant's portion ; and the rather, for that Sir Henry North- 
cote, by his will and codicil, hath direQted - the mortgage of five 
thouſand pounds on the Stafford eſtate, to be diſcharged by ſale of 
part of the Kelland eſtate, to the intent that the Szafford eſtates might 
be free and clear to the defendant, 


Lord Chancellor took a week's time to conſider of the cafe, and 
this day gave judgment. 


One queſtion is, as Lady Northcote has ſurvived Sir Henry North- 
cote, whether the five thouſand pounds has ſurvived to her as 4 


choſe in action, or whether it ſhall be conſidered as part of her. 


huſband's per ſonal eſtate, 


* 


And, I am of opinion, it ought to be taken to be part of his 
perſonal eſtate. | | 


The great objection is this, that no ſettlement was made upon 
her, either on the marriage, or fince, and ſhe has gained nothing 


out of Sir Henry Northcote's family, and therefore it is hard this 
ſhould be taken from her, 


To be ſure, it is a matter of hardſhip, but if her father married 
her without requiring a ſettlement, the court can give no relief, and 
ſhe might marry too in expectation of dower. 


But I rely upon the acts which have been done by Sir Henry 
Northcote and his Lady, and whether there has been a ſufficient 


difpoſition of the five hundred years term by Sir Henry North- 
Cote, 


Nothing is clearer, ſince Sir Edward Turner's caſe, 1 Vern. 7, 
and Pitt verſus Hunt, 1 Vern 18. that a huſband may diſpoſe of 


the wife's term, or the truſt of her term, and prevent any thing ſur- 
viving to the wife. 


The Stafford eſtate coming to Sir Henry Northcote in the life- 
time of Lady Northcote, ſubject to the mortgage made by Mr, ST,. 
ford for five thouſand pounds, he had a right, in any ſhape, to make 
it his own, and has aſſigned over this five hundred years term, 


and ſo have the truſtees, by his direction, as a further ſecurity for 
the very ſum. 


It has been objected, that if a huſband raiſes money on the wife's 
freehold, and covenants to pay it, that his aſſets muſt be liable to 
exonerate the wife's eſtate, 


4 | That 
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2 \ ook That is the rule, but in what caſe? Why, where he cannot af- 
3 he fect the wife's eſtate without her joining, as where he is but tenant 


curteſy, and by the curteſy, or has only an intereſt in it for her life; but 


has only an ; f - i bh 
3 here it was his own, and he could at any time, during his life, 


wife's eſtate, 
he cannot affect that eſlate without her joining. 


A wife havirg But it does not reſt here, for the deed in which Sir Henry Nerth- 
1 her. ccte and Lady Northcote have joined, has put this queſtion quite out 
joizing with of all doubt, for they have ſuffered a common recovery, and de- 
ee clared the uſes of it, and that they intended to make a new ſettle- 
recovery, ſhe ment of this Stafford eſtate; and Lady Northcote having the truſt 
comes in by of the term in her, and coming in by voucher ſhe comes in, in 
—_— privity of all her intereſts both legal and equitable, and therefore 
privity of a | 

her eſtate le- has barred herſelf of any ſort of claim whatſoever, and conſequently 


gal and equi- has no right to the five thouſand pounds. 


table, and is 
therefore bar. ' YH F 
red of any The next queſtion is, as to the defendant's claim of dower out 


2 of the real eſtate of Sir Henry Northcote ? She inſiſts ſhe has done no- 
thing to bar her, of her dower in the eſtate Sir Henry Nerthcote left 
at the time of his death. 


Though the I am of opinion, ſhe is intitled to dower ; for it would be ver 
e 3 hard if no ſettlement was made on her marriage, and ſhe is barred too 
the wife the Of her five thouſand pounds, that ſhe ſhould alſo loſe her dower : 
very eſtate in All he has given by his will to the defendant, Lady Northcote, is a 
eee fpecific legacy of perſonal eſtate at his ſeat at Pynes, and a remainder 
ſhe demands to her for life in his real eſtate, in default of iſſue male, and fe- 


her dower, male, by himſelf. 
yet on all the 


circumſtarces 


2 0 Lady Northcete inſiſts, not only on her dower, but on the benefit 
e is intitle SID: i > . 

ebe, dont Of ſuch legacies likewiſe: as are deviſed to her by the will. 
out of it not- 


withſtanding. It has been objected, by the council for Sir Stafford Northcete, 
that the deviſes by the will do, in ſome meaſure, claſh with her 
claim of dower, and are intirely inconſiſtent with it, becauſe the 
teſtator gives her the very eſtate in remainder, out of which ſhe 
demands her dower, and therefore ſhe muſt either take totally un- 
der the will, or totally reject it. 


I do agree, this has been the general rule ever ſince the caſe of 
Neys verſus Mordaunt, 2 Vern. 581. which was decreed in Hilary 
term 1706, but the queſtion is, whether Lady Northcote, upon the 
circumſtances of the caſe, is to be excluded ; and I am of opinion, 
upon the authority of Lawrence verſus Lawrence, 2 Vern. 365, ſhe 
1s not, which was finally determined ten years after Noys verſus 
Mordaunt, and ſeems to me to be a caſe in point; the decree was 


1 | | firſt 
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firſt made by Lord Somers againſt the wife, reverſed by Lord Keeper 
# right, and the decree of reverſal affirmed in the Houſe of Lords, 
and determined too by them upon the merits of the caſe in May 
1716; for though Lord Cowper ſaid, he would only enter upon the 
point relating to the account, yet he certainly was not precluded 
from examining into the claim of dower likewiſe; but it appears 
by a note that I have of this caſe, that the Houſe of Lords did 
not think themſelves confined to any particular part, but decreed 
upon the whole caſe. 


This preſent caſe ſtands diſtinguiſhed from Noys verſus Mordaunt, 
upon the reaſon of the thing likewiſe, for the claim there would 
have overturned the will in foto. 


But Lady Northcote does not claim to overturn the will in foto, The wife ta- 
but merely a temporary intereſt, and is only taking out that excre- ing out of 


. « 3 the eſtate onl 
ſcent intereſt for a time, and afterwards it will go on as the teſtator pang nr eos 
intended it, intereſt for a 

time, does 


not overturn 


The third queſtion is, what paſſed to Lady Northcote by the words the will. 
perſonal eſtate on my ſeat at Pynes for her life. 


It was infiſted, by her council, that ſhe is intitled to all the 
houſhold gaods. and furniture, ſtock upon the ground, and the 


four hundred pounds in money in the houſe at Sir Henry Nortbcote's 
death, 


But the council on the other fide have ſaid, it is to be taken more 
ſtrictly, and that it ought to be confined to the goods in the houſe 
and garden at Pynes only. | 


But this is too ſtreight a conſtruction. 


As to the four hundred pounds, I am of opinion it did not paſs 
by this deviſe, nor is within the meaning of the words, it might 
as well have paſſed choſes in action; but I think that all the ſtock 
on the farm, live and dead, and all flores on the lands held in hand, 
which were enjoyed at Pynes, for the uſe and accommodation of the 
houſe and feat, will paſs to the wife, for ſhe was to reſide there 
with her children, and were plainly intended for her uſe in car- 
rying on the farm. 


Indeed it is ſaid for her life, and therefore it was objected ſhe 
ought only to have the uſufructuary intereſt. | 


But then all bequeſts of goods for life are ſubje& to contingen- 
cies, reaſonable wear and conſumption, and an inventory muſt be 
anade of them. 

Vor, III, 5 T A 


/ 


438 CASES Argued and Determined 


Where perſo- A fourth queſtion is, as to Lady Northcote's paraphernalia, and 
val eſtate has ſhe muſt have them in ſome ſhape or other, but, to be ſure, not to 
been exhauſt the prejudice of creditors, yet, as here is a truſt eſtate, charged with 
8 payment of debts, which is ſufficient for that purpoſe, ſhe may 
tors, and come round upon the truſt eſtate to be reimburſed to the value of 
— te ber paraphernalia, if the perſonal has been exhauſted by her huſ- 
charged with {band's creditors ; and determined ſo in ſeveral caſes. 


y ment of | , 
Jeb, the wife intitled to come upon that eſtate to be reimburſed the value of her paraphernalia. 


A deviſe of The laſt queſtion is, whether by the deviſe of five thouſand 
5000 /. out pounds out of his eſtate, equally to be deviſed between his children, 


of an eſtate a a 
equally to teſ. with remainder in the ſame eſtate to his firſt and other ſons, Sir 


rator's chi. Stafford Northcote the eldeſt ſon ſhall have a ſhare. 


dren, with re- 
mainder ian | 


the ſame e- It has been objected, that though there is the general word chil- 
3 dren in the will, yet it cannot be conceived, that he intended his 
ſons, the "a eldeſt ſon by it, for he is to take the eſtate it ſelf, and it would be 
44 ſm pal abſurd that he ſhould provide for him out of the eſtate, and yet 


have a ſhare. give him the eſtate. 


But I am of opinion, that the words are too ſtrong to ſay, that 
Sir Stafford Northcote is not a child, and though the eſtate is given 
to him as the firſt ſon, yet it is given likewiſe to every other ſon, 
and therefore it might as well be ſaid to take away the ſhare of a 


ſecond ſon. 


The children have inſiſted upon intereſt on their ſhares for their 
maintenance, though the five thouſand pounds is given to ſuch 
children of his body as ſhould attain the age of twenty-one, and 


conſequently is not veſted. 


Where lega- In the caſe of ſtrangers, whether the legacy be given abſolutely, 
cies are gen and payable at twenty-one, or not given until twenty-one, they 


t ſtra * „ o . o a 
te. — can have no intereſt in the mean time; but in either of theſe de- 


attwenty one, viſes, where they are given to children, the court will direct in- 
or not till tereſt for their portions immediately and it has been ſo done fre- 


twenty-one, 42 a 
they can have quently. 4. AA. Fo7. . „ 37. 


no intereſt in ; 
the mean time, but where given to children, in either of theſe caſes, they ſhall have intereſt immediately. 


% 


"Though no It being inſiſted, that the younger children, in regard that the 


more 1a 4 eldeſt ſon is intitled to one ſhare of the five thouſand pounds, ought 


formary years to be allowed intereſt at five per cent, for their maintenance, their 
than four per proviſion being ſo ſcanty ; Lord Hardwicke ſaid, at firſt, as no more 


—_——— led bs many years than four per cent. for maintenance, 


tenance, yet, 
in con(idera- 
tion of mortgages being then at four and a half, and ſeveral at five per cent. the court ordered the children 


mould have four and a balf per cent. intereſt on their ſhares of the 5000 J. 1 
ne 
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he did not care to break through the rule; but afterwards, in conſi- 7 
deration of the intereſt of money being altered within theſe two years, 
mortgages being then at four and a half, and ſeveral at five per cent. 

his Lordſhip ordered the children ſhould have four and a half per 
cent. intereſt upon their ſhares of the five thouſand pounds. N 


Roſe verſus Gannel, March 3, 1 746. Second ſeal after Caſe 152. 
Hilary Term, 


Bill was brought for diſcovery, and perpetuating the teſtimony In praying of 


of witneſſes ; the plaintiff ſtruck out the diſcovery, and all the Pocef upon 
a bill brought 


relief; but in praying of proceſs, prays that the defendant may for a diſcove- 


abide ſuch order and decree as the court ſhall think proper tory, and for 
make . perpetuating 
W 25 the teſtimony 

of witneſſes, 


The defendant moved that he might be paid the coſts of the ſuit, the plaintiff 
prayed the 


and that it might be referred to a Maſter for that purpoſe. WD oe 
| might abide 
ch ord, 
LoRD CHANCELLOR. | TT 
the court 


The words order and decree, in the prayer of the proceſs, make ought pro- 
it a bill for relief, and regularly ought to be diſmiſſed ; but I will 8 
not direct the coſts of ſuit to the defendant, till the precedents are fuch a bill al- 


ſearched of bills for perpetuating the teſtimony of witnefles, to ſee — 
whether it is uſual in praying the proceſs of the court, to inſert the rr 
words, that the defendant may abide ſuch order and decree as the diſcovery. 


court ſhall think proper to make. 


N. B. Some conſiderable practiſers at the bar ſaid, that there was 
a caſe before Lord Talbot of a bill for diſcovery, with theſe words, 
in the prayer of the proceſs; and upon the defendant's demurring, 
his Lordſhip ſaid, it was praying relief, as well as a diſcovery, and 
allowed the demurrer. 


Barley verſus Pearſon, March 3, 1746. Second ſeal af- Caſe 153. 
ter Hilary Term. 


R. Ord moved, at a former ſeal to ſuppreſs an anſwer return- . 
ed upon a commiſſion out of the country, for want of being een, pre- 


ſigned by the party: it ſtood over till to day, to give the regiſter an cecents of an- 


opportunity of ſearching precedents, who certified, that they are _ NN 


both ways, ſome ſigned, and ſome not ſigned by the party. com niſſion 
| | out of the 
country, which have not been ſigned by the party; Lord Hardwicke would not ſuppreſs the anſwer for want 
2 but ſaid, he would conſider of a rule to make the proceedings in this matter uniform for the 
e. 
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The council for the motion ſaid, there was one great inconveni- 
ence in the parties not figning them ; that if he ſhould be guilty 
of perjury, it would be a difficult matter to convict him, becauſe 
they muſt prove the identity of the perſon who ſwore the anſwer 
and there was a caſe before Lord Chief Juſtice Lee, where the de- 
fendant was acquitted, becauſe the Maſter, before whom the anſwer 
was ſworn, would not venture to ſwear it was the ſame perſon. 


— _ 


4 


_— — — 


— 


LokD CHANCELLOR, 


The old rate The old rule of the court before the ſtatute of 4 5 Ann. 


of the court, ch. 16. for amendment of the law, was, to ſend to the commiſſion- 
before the ſta- 


tute for a. ers the tenor of the bill, and they examined the defendant, in ta- 
mendment of king his anſwer by this tenor, in the ſame manner as if they had 
— * been examining him upon interrogatories, and in the return of the 
tenor of the Commiſſion, certified the method in which they took his anſwer ; 


bill » — ſo that there was no occaſion either for the council, or the party to 
Commmion- 


ers, but this ſign the anſwer; but, by degrees, the inſerting the tenor of the bill 
was done ſo in the commiſſion, was done in ſo looſe a manner, in the office, 
looſely de that it became a mere ballad, and was of no real uſe to the parties, 
did not anſwer and did not at all anſwer the end of aſſiſting the commiſſioners, in 
che end of af- framing the anſwer, but was a fruitleſs and unneceſſary expence ; 
— Sega "ſo that the act of parliament for amendment of the law, very ju- 
anſwer, ans diciouſly took away the practice of ſending with the bt... * oh 


therefore the fenorem billæ. 
act took away 


the practice of 2 | : CSM 
ſending with And therefore, as this is now omitted, it is neceſſary the party, 
the commil- as well as the commiſſioners, ſhould ſign an anſwer taken in the 
fion tenorem ng” 738 

Bille. country, but not material it ſhould be ſigned by a council. 
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But as, at preſent, the precedents are both ways in the office, 
and in ſome counties in England, they follow the old praQtiſe ſtill, 
in omitting to make the party ſign the anſwer, it would be too hard 
in one particular caſe, to ſuppreſs the anſwer ; but his Lordſhip ſaid, 
that he would conſider of ſome rule to make the proceedings in 
this matter uniform, for the future, throughout the kingdom. 


ul Caſe 154+ March 7, 1746, this day the cauſe of Trafford verſus 
1 Boehm ſlocd for judgment, Lord Hardwicke having 
1 zaken a few days to conſider of it. | 


Y mdenture of the 3oth of November 1692, between Clement 
Boehm of the firſt part, Ann Dilke of the ſecond, and two truſ- 
tees of the third, reciting a marriage, intended between Clement and 
Ann, and that ſhe was ſeiſed of lands in Hackney, ſhe, with the 
privity of Clement, for the better proviſion for her, and her iſſue by 
14S | Clement, 


in the Time of Lord Chancellor HARDwickg. 


Clement, granted and releaſed the lands to the truſtees and their 
heirs. 


To the uſe of Clement and Ans during their lives, and the life 
of the ſurvivor. 


Remainder to the truſtees, to preſerve contingent remainders : 
Remainder to the firſt ſon of Clement by Ann in tail male : Re- 
mainder to the ſecond, and every other ſon, in tail male : Re- 
mainder to the daughters in tail general: Remainder to the ſur- 
vivor of Clement and Ann in fee, 


And by the ſame deed Ann aſſigned twelve hundred pounds in 
money to the truſtees, to be laid out in purchaſing lands in fee- 
ſimple, with the conſent of Clement and Ann, and the ſurvivor, to 
the ſame uſes as were limited of the lands releaſed by this deed, 
and a proviſo that the truſtees, if required, ſhould lay out fix hun- 
dred pounds, part of the twelve hundred pounds, in the purchaſe of 
a houſe, to remain to Clement and Ann, or the ſurvivor. 


And by the ſame deed Ann aſſigned to the truſtees two thou- 
ſand pounds due to her from the chamber of London, to be laid out 
in lands to the ſame uſes. 


Clement covenanted to leave Ann ſuch part of the perſonal eſtates 
as ſhe ſhould be intitled to by the cuſtom of London, in caſe he 
was a freeman at his death. 


There was iſſue of the marriage Sigiſmund Boehm, (afterwards 
called Trafford) the eldeſt ſon, and the plaintiff's late huſband, and 
ſeveral other children, | 


Upon the marriage of the plaintiff with Sigiſnund Trafford, her 
fortune was to be laid out by Henry Heathcote and Charles Boehm, 
the truſtees under the ſettlement before marriage, in the purchaſe 
of lands to be ſettled to ſeveral uſes, with an expreſs proviſo that 
Hedthcote and Boehm, till a proper purchaſe of lands could be found, 
ſhould by Sigiſinund's direction or conſent inveſt the truſt money 
in goverment funds or other good ſecurities, 


And there was a recital in this ſettlement, that Sigiſnund, by vir- 
tue of his father's marriage ſettlement, was ſeiſed in remainder of 
the land in Hackney, to him and the heirs male of his body, and 
to the reverſionary intereſt in the ſix hundred pounds, part of the 
twelve hundred pounds, and in eighteen hundred and fifty-five 
pounds fifteen ſhillings and nine pence, produced from the two 
thouſand pounds orphan ſtock, and that he covenanted to convey 
(if he ſurvived his father) the land in Hackney, the fix hundred 
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. and eighteen hundred and fifty- five pounds fifteen ſhillings and nine 


nce to the truſtees, for the more effectual raifing ſo much, ag 
with the plaintift's fortune would purchaſe lands of four hundred 
pounds a year, for particular purpoſes. 


Henry Heathcote died, and all the truſt money remained in the 
: hands of Charles Boehm. 


The plaintiff's fortune lying dead, and no proper purchaſe then 

offering, eight thouſand five hundred eighty- five pounds thereof was, 

by the direction of her father and her huſband, inveſted in the ur- 
chaſe of ſeven thouſand pounds Sourh-Sea ſtock. 


Three years afterwards, Souih- Sea ſock being greatly fallen, and 
the plaintiff's father and huſband apprehending a further fall, it was 
| ſold by Charles Boebm, and the fum of thirteen hundred fixty-nine 
pounds five ſhillings was 40% by the difference of price in buying and 
: felling the South» Sea ſtacł. | | 


Clement Boehm, the father of Sigiſmund, by his will dated the 
' 8th of July 1725, deviſed to Sigiſmund the land in Hackney, and 
. the two thouſgnd four hundred fifty-five pounds fifteen ſhillings and nine 
fence, viz. the one thouſand eight hundred fifty-firve pounds fifteen ſhil- 
lings and nine pence, and the fix hundred pounds above mentioned, and 
gave to his ſon Clement Boehm two thouſand pounds, and to his 
other children diyers legacies, and the reſidue of his eſtate to his 
| ſons Charles and Edmund, whom he appointed executors, and de- 
clared he had given all his children more than was coming to them 
by the cuſtom of London, and therefore willed, that upon. payment 
of every legacy, a full diſcharge ſhould be given to his executors, 
and in caſe of refuſal of ſuch diſcharge, he or ſhe refuſing ſhould 
have no more of his eſtate than was due by the cuſtom, 


The teſtator died in June 1734, and the two following receipts 
were given by Sigiſnund and Clement, 


Received May the 19th 1735, of my brothers Charles Boehm and 
Edmund Boehm, executors to my father deceaſed, the 2455. 155, 
9d. purſuant to my father's laſt will, and in full of all claims and 
$i demands whatſoever upon my father's eſtate by virtue of his mar- 
WW |! tiage contract, or otherwiſe, acknowledging this receipt to be a full 
1 releaſe and diſcharge to his executor s. 

|  Sigiſmund Trafford. 


Received the 2d of November 1734, of my brothers Charles and 
Edmund Hocbm, executors to my father deceaſed, the full ſum of 
20001, purſuant to my: father's. laſt will, and accordingly I quit 

claim for ever to any and all demands whatſoever upon the eſtate of 
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my father, acknowledging and declaring this to be a full diſcharge 


to his executors, 
Cement Boehm. 


The plaintiff's haſband died the iſt of February 1740, without 


iſſue, leaving his brother Clement Boehm his heir at law, 


By his will dated the fourth of March 1739, S:giſmund gave all 
his real eſtate to the plaintiff for life, without impeachment of waſte, 
and after her dcath, and failure of iſſue by him, and payment of 
debts, to his ſiſter Theodofra Hopfer for life, with remainder to ſeve- 
ral other perſons for life, remainder to his own right heirs, and ta- 
king notice of the ſettlement made on his marriage, and that the 
truſtees were to lay out the plaintiff's portion in lands, and that he 
had no iſſue, he charges the reverſion in fee of the lands purchaſed, 
or to be purchaſed with her portion, (expectant on the deceaſes of 
the teſtator and the plaintiff, and failure of their iſſue) with his 
debts, and after payment thereof, deviſes the ſame to his brothers 
and ſiſters, in ſuch manner and for ſuch eſtates as he had before 
deviſed his real eſtate, with remainder to his own right heirs. 


Clement Boehm, the brother of Sigiſmund died the zoth of Sy- 
tember 1741, leaving the defendant Clement Trafford an infant, his 
only child, and heir at law. 


LORD CHANCELLOR. 


I am extremely well ſatisfied with the opinion I am going to give, 
and therefore did not think I ought to delay the parties by putting it 
off to a further time. 


The end of Mrs. T rafford's original bill is to have the benefit in- 
"tended for her from her portion, and her huſband's covenants in the 
ſettlements previous to her marriage. | 


The end of Charles Boehm's croſs bill (third ſon of old Clement 
Boehm, and ſurviving truſtee under his brother's marriage ſettlement) 
is to have the truſts of that ſettlement performed, and to have all juſt 
allowances, and in particular to be diſcharged of the 13691. 55s. part 
oi the truſt money loſt by the fall of the South-Sea ſtock, and that the 
Gool. and 155/. 15. 9d. making together 2455 J. 155. 9d. may ei- 
ther be applied to make good the truſts of the ſettlement of the zoth 
of November 1692, made on the marriage of old Clement Boehm, or 
to make good the truſts of his brother Sigiſmund's ſettlement, as 
the court ſhall direct. | 


Under theſe covenants, and theſe truſts, ſeveral of the queſtions 
ariſe, | 


One 
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One queſtion is, upon whom the loſs. of the 1369 J. 5s, ſhall 
fall, and whether that loſs has ariſen from a diſpoſition of the 
truſt money according to the terms of the truſt ? 


I am of opinion the loſs has not happened from a diſpoſition of 
the truſt money according to the terms of the truſt, but that it has 


been laid out in a different manner from what was intended by the 
truſt, 


To be inveſted, till a purchaſe of lands could be found, in government 


funds, or other good ſecurities. 


8 Neither South-Sea ſtock nor Bank ſtock are conſidered as a good 
the waney in ſecurity; becauſe it depends upon the management of the governors 


South-Sea and directors, and are ſubject to loſſes; for inſtance, it is in the 
— wet power of the South-Sea company to trade away their whole ſtock 


according to While they keep within the terms of their charter. 
the terms of 


the traſt, as it is ſubject to loſſes ; for the directors may trade away their whole ſtock whilſt they keep within 
the terms of their charter. 


Saut h. dea an- But South-Sea annuities and Bank annuitics are of a different con- 
nuities and ſideration; the directors have nothing to do with the principal, and 


ties are only are only to pay the dividends and intereſt till ſuch time as the go- 


and properly yernment pay off the capital, and it 1s not in thei 
parry e pay pital, their power to bring 


for i is not in any loſs upon them, and therefore are only and properly good ſe- 


the power of curities. 
the directors 


to bring any 


b pea The word funds does not alter it, becauſe it muſt relate to ſuch 
them. funds as are a good and undoubted ſecurity. 
This court There is no doubt but this court will endeavour to deliver a rruſſee 
will endea- 


Vour to deli. from any miſchief that may happen from a miſapplication of truſt 


ver a nutte money, which brings it to the conſideration how this loſs is to be 


from a miſap- made good to the truſt eſtate, 
plication of 


trull money. 33 3 
Now, as to the manner of making it good to the truſt eſtate, it 


muſt firſt come out of the eſtate of Sigiſmund Trafford, becauſe done 
either with his concurrence, or ſubſequent aſſent ; for he has paſſed 
the account with his brother Charles, and conſtantly received the di- 
vidends of the South-Sea ſtock, | 


| Where a tra. The rule of the court in all caſes is, that if a truſtee errs in the 


tee errs in the Management of the truſt, and is guilty of a breach, yet if he goes 


management 3 » . . 
2 7 1 out of the truſt with the approbation of the cęſtui que truſt, it muſt 


yet if be goes be made good firſt out of the eſtate of the perſon who conſented 
out of it with to it. | 
the approba- | 


tion of the ceſtuy que truſt, it muſt be firſt made good out of the perſon's eſtate who conſented, 


1 Therefore 


in the Time of Lord Chancellor HARDWICEkE. 


Therefore Sigiſmund's eſtate muſt be applied in the firſt place. 


The next queſtion is, and the principal one in the cauſe, as to 
the ſum of 2455/. 155. 9 d. arifing out of the funds which were 
part of the portion of old Mr. Clement Boebm's wife, whether it ſhall 
be conſidered as real or perſonal eſtate upon the circumſtances of the 
caſe, 


It muſt be admitted that it was to be laid out in land, and con- 
ſequently on the foot of the ſettlement in 1692. muſt be taken pri- 
md facie as land, and go as real eſtate would have done. 


The queſtion will be then, whether the acts ſince done are ſuffi- 
cient to bar the entail as it is called, or to diſcharge the tranſub/lan- 
tiated real quality given it in the conſideration of this court. 


It is a tranſaction of fifty years ſtanding; and it appears too that 
the money, though veſted in truſtees, was in the hands of old Mr. 
Clement Boebm; Sigiſmund had an expectation of this money coming 
to himſelf, and by his ſettlement covenants that (in caſe he ſurvives 
his father) he will aſſure and make over the 2455 /. 155. 9 d. to the 
truſtees, for the more effectual raiſing ſo much as with the plain- 
tiff's fortune would purchaſe lands of 400 J. per ann. this is not 
made a part of the fund to be laid out, but a further ſum for the 
purchaſe of lands for the plaintiff's benefit. 


Old Mr. Clement Boebm on the 8th of July 1725, executes a will, 


and takes upon him to make a diſpoſition of his eſtate among his 
children, and gives the 2455 J. 15 5. 9d. to Sigiſmund Trafford. 


After his death the children accept their legacies, and Sigiſmund 


and Clement ſign receipts and diſcharges to the executors of old Mr. 


Clement Boebm, and the other ſons give diſcharges for their legacies 
likewiſe. | 


Upon this it has been inſiſted on the part of the plaintiff Mrs, 
Traford, that it is not now to be conſidered as a debt, and ſubject 
to be laid out for the benefit of the remainder-men in tail, under 
the deed of 1692. becauſe Sigiſinund Trafford, the firſt tenant in tail, 
took the money with the conſent of his other brothers, and there- 
fore is diſcharged from the entail. 


Two objections have been made on the part of the defendant Ce- 
ment Trafford, the ſon and only child of Clement Boehm the younger, 


and conſequently if a remainder exiſts in this money, 1s intitled 
to it, | 


The firſt objection was, that theſe acts were done by the parties 
ſubſequent to the ſettlement in 1692. and are not ſufficient to ſhew 
Vor. III. © oP the 
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the intention of the parties that the entail of this money ſhould be 
barred. | 


The ſecond objection, if ſufficient to ſhew the intention, yet 
cannot be a bar without a decree of this court, 


I am of opinion the aQts done by the parties are ſufficient to ſhew 
it was their intention, particularly of Clement the father, to bar that 
analogy to the real, or that entailed quality in the money, 


Old Clement gives this very ſum to Sigiſinund, and apprehended 
that he was diſpoſing of his own eſtate, and unleſs he has given 
him this, he has given nothing to Sigiſnund; then follows the clauſe 
in the will, relating to the releaſes. 


It has been objected that this is to be confined to the diſpoſition 
of his perſonal eſtate according to the cuſtom of London. 


But it ought not to be narrowed in this manner, for he intended 
clearly to bar his children of all the claims to every part of his cſtate 
by the legacies given to them. 


What is done ſubſequent ? 


A payment is made by the executors to Mr. S:g1/mund Trafford 
of the 24551. 15 3. 9 d. in ſatisfaction of all his claims he might 
have under the marriage ſettlement, and he has given a receipt in 
full of all claims, and all the children with notice of their father's 
will do the fame. 


Therefore I am of opinion it was the intention of the parties 
that Sigiſmund Trafford ſhould have this money as his abſolute pro- 
perty, taking in the circumſtances ariſing from the conſent of the 
remainder-man. 5 1 


The next queſtion is, whether the acts done have diſcharged this 
money from the tranſulſtantiated real quality, which the high power 
of this court gives to money. 


This cout What governs the court in this reſpect is, that they conſider things 
conliders cContracted to be done, as actually done, and let them have all the 


things con- f ; 

. conſequences as if formally executed, therefore if there be an agtee- 
done, as ac- ment to purchaſe land, the court looks on it as done. 

tually done, | 

and let them : 3 

have all the But if the parties intereſted have agreed that the money ſhall not 
con equences * = o 6 . o * o 
2 have this quality, that is 70 be entailed, it diſcharges it of tbe entatl. 
executed. 


If 


in the Time of Lord Chancellor Hazpwicks., 447 
If a man is entitled to have money to be laid out in land to be Money to be 


laid out in 


{ſettled to the uſe of him and his heirs, there he ſhall be entitled to nude the as 


the money in this court, and if the in his life-time ſhews any of 4. and his 

intent to have it in money and dies, then the court will give it to 9% will in- 

his executor, and not to the heir. money in this 
court. 


If money is directed 40 be laid out in land, and limited to A. in Money di 
tail, remainder to B. in tail, remainder to C. in tail, the court veil} 2000's * * 


direct it to be laid out in land, if nothing has been done to bar the lind and l. | 


remainder, mited to 4. in 
tail, with ſe. 


veral remainders in tail, the court will-order it to be laid out, if nothing has been done to bar the remainders, 


But if a perſon is tenant in tail, reverſion in fee to himſelf, the Where a per- .,. ge, /9. 4, 
1} 2 . ſon is tenant /- n. . 
court will give him the money, becauſe by a common conveyance in i, rever: - # w — 
he may bar the entail and reverſion; and therefore the court will — * to F. e 
. . . . ** im „ t e << T's - — 
not put him to the circuity of having recourſe to a legal bar. — ES ; 
him the mo- . . 


— — — — — 


— —— ſ[u—6Xä— CE ICIS 
— — — .- — A 


Macclesfield has laid down the rule of the court in theſe caſes, ＋ comnen 2 es. | 
| ts EYE a . 5 S a 1] 
| he may bar , -A ate 4 . 1 


„ . . | 8 | - 4 . A. 
The limitations here, were to Sigiſnund Trafford Boehm in tail, — — 1 eee e 


remainder to his brothers in tail, remainder in fee to himſelf : This Fe Feats 6 C— O 
money has been paid to him with the conſent of his brothers. £36044; 417" | 


Was there then any entailable quality remaining in this money ? 


Suppoſe a bill had been brought by Sigiſinund Trafford Boehm to If a bill had 
have the money paid to him, inſtead of being laid out in land, and 573 Ine 


his brothers had by their anſwers ſubmitted this money ſhould be the money 
paid to Sigiſinund, could the iſſue of the brothers have inſiſted it = . — 
ſhould be laid out in land? Moſt clearly not, for their iſſue are . = 


equally barred, as if the brothers had received a part of the money anſwers had 


| ſubmitted to 
themſelves. it, their iſſue 


would have 
But it was objected there is no inſtance of this being done without 8 
a decree of the court for that purpoſe, 1 
| . had received 
. 9 0 — —Ä—Ü———ß—ß—ß—ß—ůů3ß«＋k71ᷓ⁊ĩraůͤößX§¶V — a part of the 
| : : money them- 
Money covenanted to be laid out in land ſhall deſcend as land, but he that is entitled to ſelves. 
the fee of the land when purchaſed may diſpoſe of it by a will, though not atteſted by three 
witneſſes : alſo a parol direction for the payment of it ſeems to be good. So if the money is 
ordered or deviſed to be laid out in lands, and ſettled to the uſe of 4. in tail, remainder to 
himſelf in fee, equity will order the money to 4. otherwiſe if the remainder thereof be limited 
to a third perſon. Alſo though by a voluntary contract money is agreed to be laid out in 
lands, the court will execute ſuch agreement in favour of the heir. Edwards (and Lady 


Elizabeth bis wift) verſas Counteſs Dowager of Warwick, 2 P. Wms, 171. 


— —-—¼ — —ñj— 2 — ew— 
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. Where the te- It is the firſt time J have heard it laid down that the decree of 


_ the parties. claration of the rights of the parties, it would be diſmiſſed, for this 


an antecedent decree in this court, unleſs there is an incapacity of the perſon, as 


decree, except It has been ſaid that the money till retains the real quality, and 
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Ge. 8 — this court is neceſſary, and that the parties muſt come here to have 


covert, ſhe the ſanction of the court; indeed if the tenant in tail, or remainder 


muſt come jn tail, had been a feme covert, ſhe muſt have came here, that the 
into this court, n th , 2 p 
that they may Court might have aſked her the queſtion, whether it is with her 


aſk her whe conſent, that the money is to be paid inſtead of being laid out in 


ther it is with 8 8 | 
hs land, as in the caſe of a fine. 


that the mo- | 
ney is to be Tt was ſaid there is no precedent, and indeed I cannot ſay that 


= inſtead ol 7 Have known this court decree acts of this Kind to be good, but! 


ing laid out | 
in laud. will make a precedent. 


Vide Chaplin verſus Horner, 1 P. Vm. 483, * 


Hills are generally brought in caſes of this nature for the Gatiſ- 
faction and ſecurity of truſtees. 


A judgment The court purſues the rights of parties, and whatever a court of 


at av, ® common law does by a judgment or this court by a decree, is in 


court, is in affirmance of the rights of parties, and does not give them a right 


— of which they had not before. 


arties, bn | $85 
gn Why do the court decree the money ? Becauſe the perſon was 


them a right nt; 8 ; JT . 
2 entitled to it; and the court being of opinion the parties have the 


not before; right, is the ground on which the decree is made. 
and it is on | 
> wt mean But where the money is in the hands of tenant in tail, with re- 


the money to Mainder in fee in himſelf, if he was to bring a bill to have a de- 


court does not make a declaration of the rights of parties, but de- 
crees upon the rights of the parties as they appear in themſelves. 


All the court I mention this to ſhew, that all the court does is in conſequence 


does is in con- .. . A ' 
cee of an antecedent right of the parties, and there is no occaſion for a 


right, and I] ſaid before in the caſe of a feme covert. 
there is no 


occaſion for a 


there is an in- therefore muſt be laid out in land. 
capacity of the 


pt rion, as in 15 ; . ; F 
the caſe of a Sigiſinund Trafford Boehm ſhewing his election to have it in mo- 


ewe covert. ney, deſtroys that tranſubſtantiated real quality, for he has accepted 


— — 


* Where money is covenanted to be laid out in a purchaſe of land, and to be ſettled on 4. 
in fee, the heir and not the executor of J. ſhall have it. But if 4. himfelf has received any of 
this money, this is a good payment, aud ſhall not be repaid by 4.'s executor to his heir. Alſo 
if A, in this caſe dies, 4." heir ſhall recover the remainder of the money not received by 4. 
So if 4."s heir is an infant, and the remainder of the money is decreed to be brought into 
court, it ſhall be looked on as land. Chaplin verſus Eorner & ux', 1 P. Mn. 483. 


it 
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it as money under the will, and given a diſcharge for it to the execu- 
tors, and by a ſubſequent ſettlement in "ou 5. has taken upon him 
to make a TY of it as money, 


IT am of opinion therefore this ſum is not liable to any entail, nor 


to be laid out in land, or conſidered as a debt upon the eſtate of 
Sigiſmund Trafford Boehm. 


The next queſtion is as to the limitation of Sig:ſmund J. rafford's The limita- 
eſtate under his will, whether the limitation to his ſiſter, in failure = 2 * 
of iſſue by him be a good limitation. my SS: 


failure of iſſue 
by him, to 


I had a good deal of doubt with myſelf in this point ; but there is — 3 
a plain reference to the deed of ſettlement executed before, and 8 


Lens he intended to give this as a reverſion, after the limitation of law. 
his ſettlement were determined. 


But ſuppoſe there had been no reference, if a man limits ten , s 
thouſand pounds, in failure of iſſue of the body of huſband and wife 10000 J. in 


to any other perſon in tail, the remainder would have been void as failure of idle 


an executory deviſe, being too remote, as it is upon a dying without 5 x 


iſſue generally of the huſband and wife; but here, as was juſtly ob- wife to B. 4 
ſerved in the cauſe, all the limitation by Sigiſmund are for life, there. 5 5 a0 


fore it is a reaſonable conſtruction to confine it to a failure of iſſue — — 


during the lives in being, which has been held in the caſe of ex- cutary de- 


ecutory deviſes to be a reaſonable conſtruction if it falls within the _ — 


compaſs of ever ſo many lives in being at the ſame time. otherwiſe 


| where the li- 
mitations are for life, for that confines it to a failure of iſſue during the lives in being ; and in the caſe of 


executory deviſes it has been held to be a reaſonable conſtruction, if it falls within the compaſs of ever ſo 
many lives in haing at the {ame time. 


His Lordſhip decreed therefore the limitation under the will of 


Sigi/mund to his ſiſter Theodoſia Hopfer, one of the defendants in the 
cauſe, to be a good limitation. 


As to the ſeven acres of land in Hackney, the eſtate of old Mr. Cle- Where a fene 


covert has an 
ment Boehm's wife before her marriage, and limited to ſeveral per. 


ſons under the deed of 1692. his Lordſhip was of opinion that no eſtate, nocon- 
conſent or agreement of the remainder- men, where there is a feme ent of u re- 
covert, unleſs there had been a fine, can bar the entail, nor is it —_— - 
in the power of a court of equity to carry ſuch agreement into ex- entail, unleſs 


ecution, as to a legal eſtate ; and therefore muſt take its courſe ac- 3 


a fine ; nor 


cording to the legal intent, and go to the perſon who is entitled at cam this court 
law. carry ſuch 
agreement 
into execution 
as to a legal 
eſtate. 


vo. III. 3 Heard 
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Caſe 155. Heard before the M, after of the Rolls, frtting for Lord 
Chancellor, March 5, 1746. 
| Hume und Elizabeth his wife, younger Mr 
daughter of Nathaniel Rokeby, J Plaintiff, 


Edwards executor of Rokeby and Mary 
his wife, eldeſt daughter of Rokeby, and ę Defendants. 


others, 


Sums of mo- N Rokeby about fifty years ago became a freeman of Ton- 


re ray don, and had iſſue by his wife only two children, the defendant 
of a freeman Mary and the plaintiff Elizabeth. | ' 
of London af- | 
ber me In 2731. the plaintiffs intermarried without the conſent of Eli 
father ; where Zabeth's father or mother, but the father was ſoon after thoroughly 
they do not reconciled to the plaintiffs. 

appear to be | 

on account of 


2 3 Elizabeth never had any advancement from her father, but the 


Vancement, defendant Mary had upon her marriage with Edwards two thouſand 
will not bar pounds paid to him, in part of her portion and advancement, and a 


ber of a ſhare bond was entered into by Rokeby previous to this marriage, condi- 
in the orphan- 


»ge part of tioned that his executors ſhonld upon his death, or ſooner after, pay 


-kis eſtate. the further ſum of two thouſand pounds, to be laid out in land, or 


otherwiſe, as a proviſion for Mary and ber iſſue. 


The bill was brought for Edwards to account with the plaintiffs 
for the perſonal eſtate of Nathaniel Rokeby. 5 


It was inſiſted for the plaintiff, that Mary having been advanced 
by her father with 2000 J. and 2000 J. ſhe ought to bring the ſame 


into hotchpot, and the orphanage part of the teſtator's eſtate ſhould 
be divided into moieties, between Mary and Elizabeth. 


Tt was inſiſted likewiſe by the plaintiffs, that notwithſtanding 
after their marriage Nathaniel Rokeby did in his life-time give the 
plaintiffs ſome ſmall ſums of money by way of preſents on parti- 

_ cular occaſions, and ſome other ſums, as a recompence and ſatisfac- 
tion for his own, his wife's friends and families boarding and lodg- 
ing with the plaintiffs, and being entertained by them very often 
for a confiderable time together, (the whole of which prefents 
amounted only to 4341.) yet that they were free gifts only of the 
tather, and ought not to be conſidered as an advancement, 
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On the other fide it was faid for the defendant Edwards and his: 
wife, that as Nathaniel Rokeby did after the intermarriage of Hume 
with his daughter Eligabetb, give to them ſeveral conſiderable ſums. 
of money, and a great quantity of houſhould and other furniture, 
amounting to more than 700 J. He deſigned it as an advancement 
of his daughter Eliabetb Hume, and therefore are not entitled to 
an account of Rokeby's perſonal eſtate, Elizabeth being fully ad- 
vanced in his life-time. 


And it was infiſted further, that if the account is decreed, the 
are not obliged to account for four Eafi-India bonds of Nathaniet 
Rokeby, becauſe in his life-time he wrote a letter on the 11th of 
November 1743. to the defendant Jobn Edwards, and defired he 
would diſpofe of four India bonds the defendant then had by him 
of Nathamel Rokeby's, and buy the houſe in Savage Garden, which he 
thereby wrote he made a preſent to (the defendant) Mary his daugh- - 
ter; that the four bonds were accordingly diſpoſed of on the 16th 
of December following for 428 J. 95. 11 d. and the houſe agreed 
for and purchafed by the defendant, and conveyed to truſtees for the 
uſe of the defendant and his heirs in caſe his wife died in his life- 
time, but if ſhe ſurvived him, then to her and her heirs. 


The defendants infiſted, that as this was directed to be laid out 
in the purchaſe of a particular freehold eſtate by the father Natha- 
mel Rokeby, and was laid out accordingly ; from the time of its be- 
ing inveſted in land, it was no longer ſubje& to the cuſtom of 


London, and therefore are not obliged to account for theſe Baſt- 
India bonds. | 


The council for the plaintiff as to the India bonds argued it 
was giving only ſo much money to Mary, and the ſubſequent words, 
buy the houſe in Savage Garden, &c. was a deſignation only by Na- 
thamel Rokeby, but not a poſitive direction to lay it out in land, 
and therefore the property was not altered, but continued perſonal 
eſtate, and dividable according to the cuſtom. 


Maſter of the Rolls (William Forteſcue, Efq;) The bill is brought If the daugb- 
by Hume and Elizabeth his wife to be let into the orphanage ſhare © of a free- 


of Nathaniel Rokeby's eſtate: when he married Elizabeth, it was — 1 


againſt her father's conſent, which is itſelf a bar to the orphanage father's con- 


ſhare, if the father had not been reconciled, but as that appears 2 * > 


fully in proof, the only queſtion is, whether the ſums received by the orphanage 
the plaintiff the huſband after marriage ſhall be conſidered as an ad- fare, unless 


he be after- 
vancement, and bar her of her orphanage ſhare. — Peet 


ciled. 
Whereſoever there is an advancement in marriage, it ſhall de an a, ,uance- 
advancement in full, unleſs the father of the child by his laſt will ment in mar- 


riage is an ad- 


vancement in full, unleſs the father by will, &c. written by him and figned, ſhall declare the value of ſack 
advancement. | 


and 


— ——— 


452 CASES Argued and Determined 


and teſtament, or ſome other writing by him written, and figned 
with his name or mark, ſhall declare or exprefs the value of ſuch 
advancement. Eg. Caſ. Ar. 15 5. Chace and Box. 


Suns given Tn the caſe of Ful, verſus Lewen, 1 Vern. 88. there is a gucre, 
by . * Whether any proviſion made by the father for his child be an 
daughter, if advancement, or whether only ſuch a proviſton as is made on the 
not given as a © marriage of the child; but held in the caſe of Jenks verſus Hold- 
boo ofa ford, 1 Vern. 61. that ſums of money given by a freeman of Lon- 
. purſuance of a a a . F 

marriage a. don to a daughter, if not given as a marriage portion, or in pur- 


greement, 13 © ſuance of a marriage agreement, is no advancement. 
no advance- 


nt. | 
= In the caſe of Chace verſus Box, Eg. Caſ. Abr. 1 54. the certificate 
mentions, that an advancement to exclude a child muſt be in con- 
ſideration of marriage; and there is no caſe that a ſum of money 
given by a freeman to his daughter upon any other conſideration, is 
a bar of the orphanage ſhare. 


Therefore the plaintiffs are not barred by any of the ſums given 


after marriage, as it does not appear to be on account of the mar- 
riage, and as an advancement. 


The next queſtion is, what the plaintiffs ſhall bring into hotch- 
pot: now upon the authority of Jenks verſus Holford, whatever the 
father gives to ſuch child muſt be brought into hotchpot. 


The general But there is an exception in this caſe to the general rule, becauſe 


rule is, that 


whatever a the father lived frequently a fortnight or three weeks with the plain- 


freeman of tiff and his wife. 
London gives 


. to a child ſhall be brought into hotchpot. 


Preſents made Tt is reaſonable they ſhould be allowed ſomething for the father's 


by A living with them for ſome time; it is a ſort of natural debt from 


after fre- him to a child, and therefore I ſhall not ſend it by way of quantum 


quently living neruit to a Maſter, becauſe I think what preſents the father made 
with her for 


ſeveral weeks ſhould be conſidered only as a recompence and ſatisfaction for their 


at a time, ſhall trouble, but refer it to him only to ſee what the ſums were that was 
N given by way of ſatisfaction and compenſation for the expence that 


faction for her the father put them to. 
trouble, and 


pots an The next conſideration is, what muſt be brought by the defen- 


into hotchpot. dants Edwards and his wife into hotchpot ? 


The 2000 J. given in marriage, and the 2000 J. ſecured by bond, 
muſt unqueſtionably be brought into hotchpot. 


The only queſtion then is, whether the 4001, Eaſt-India bonds 
ſhall be brought in. 
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It is a general rule, that ſettling lands by a freeman on a child is 
not ſuch an advancement as ſhall be brought into hotchpot. 


It was infiſted upon by the plaintiffs, that this is the ſame as 
giving money, and not an abſolute direction of the freeman to in- 


veſt it in land, and therefore muſt be brought into hotchpot. 


On the other hand it was inſiſted by the defendants, and very 
rightly, that this ſhall be looked on as a purchaſe ; for the eſtate 
was bought in the life-time of the freeman, and though ſettled on 
one of the children, yet it ſhall not be brought into hotchpot, for 
the money was the father's, and laid out by his direction in the 
purchaſe of land. 


The ſame rule, which makes it liable while money to be divided 
according to the cuſtom, takes it out of the cuſtom, when inveſted 
in Jand, 


Another objection was, that this land ſo purchaſed is not ſettled 
according to the father's intention, who deſigned it for his daughter's 
benefit, and her ſeparate uſe. 


But whether ſo, or not, is of no avail, becauſe” being laid out in Money di- 
1 rected by a 


lands, takes it out of the cuſtomary eſtate, and therefore not ſubject freeman to be 
to be brought into hotchpot; and if improperly ſettled, the court laid out in 


l 3 f . . . . lands for the 
will take care to ſee it carried into execution according to the inten- 1 


tion of the parties. daughter, 
takes it out of 


His Honour decreed an account of the teſtator Nathaniel Rokeby's agg yd 


perſonal eſtate, | not ſubject to 
| be brought 


into hotchpot. 


Boteler verſus Marmaduke and Henry Allinzton, March Cale 156. 
24, 1740. | 8 


- HE bill ſtates that Philip Beteler being ſeiſed in fee of ſeveral 8 

£ manors, Sc. and of the advowſon of Aion in Hertforaſhire, gant, as to ſo 
by his will deviſed the firſt and next preſentation of the ſaid church mr * = 
after his deceaſe, to Murmaduke Allington and William Allington, , 2 : 
their executors, &c. and all his manors, lands, &c. to the ſame whether after 


perſons, and their heirs, in truſt for the plaintiff for life, remainder '"ſtitution, 


. 25 ' Sc. to A. he 
to his ſon Phrlip Boteler for life, remainder to his firſt and every OT pre- 
other ſons in tail male, remainder to his own right heirs, ſented to two 


other livings, 
and inſtituted, Sc. demurred, as ſuch diſcovery tends to ſhew an avoidance of 4. The demurrer allowed, 
berauſe be is not obliged by a diſcovery to ſubject himſelf to a forfeiture, or any thing in the nature of a forfeiture. 
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CASES Argued and Determined 
| The teſtator died without iſſue, leaving Elizabeth Neville his only 


ſiſter and heir at law, who became ſeiſed of the reverſion and in- 


heritance of the preimiſſes, expectant on failure of iſſue male of the 
plaintiff and bis ſon. 


Elizabeth Neville by her will deviſes this reverſion to Henry Al. 
lington for lite, with remainder to his firit and other ſons in tail, 
remainder to Marmaduke Allington in fee. 


On the gth of May 1743. the living of Afion becoming vacant, 
the defendant Marmaduke Allington preſented the defendant Henry, 
who claims the eſtate in reverſion under Mrs. New/le's will, and he 
was inſtituted and inducted on the 4th of Angu/t 1743. to this li- 
ving, which is upwards of 200 J. per annum. 


On the 2d of July 1745. the plaintiff diſcovered that Henry Al- 
lington had accepted the livings of Starngote and Szernbope, by which 
the living of A en became vacant ; and the plaintiff by his bill in- 
ſiſted he had a right to nominate ; but that the defendant Mar- 
maduke never informed him that the living was become vacant, and 
in breach of his truſt on the 17th of O&cber 1744. preſented the 
defendant Henry a ſecond time to the living of Alion, and he was 
admitted by the biſhop of Lincoln to Aſton, vacant by his ceſſion, 
and inſtituted and inducted the 29th of Oclober following. 


The plaintiff likewiſe by his bill inſiſts, that Marmaduke Alling- 
ton had no right to preſent a ſecond time, and that the defendant 
Henry Allington knew Marmaduke had a right only to preſent on 
the firſt vacancy after the death of the teſtator Philip Boteler, as 
he had ſeen the wills of Philip Boteler, and Elizabeth Neville. 


And therefore the bill prayed, that Henry Allington might ſet 
forth, whether he was not inſtituted and inducted to Aſtion the 4th 
of Augu/i 1743. and whether he did not afterwards, and when, 


accept of the living of Staingote and Swwrnhbope, and was not duly 
inſtituted and inducted thereto. 


And in regard the time for bringing a guare impedit was lapſed, 
before the plaintiff heard of Henry's being preſented a ſecond time 
to A/ton, ſo that he has no legal method of coming at the living 
of Aſton, prays that the defendant may be compelled to refign the 


living, and that ſuch perſon may be preſented as he ſhall nomi- 
Nate, 


The plaintiff annexed an affidavit to his bill, that he had not 
heard till the 2d of July 1745. that the defendant Henry had ac- 
cepted of the living of Staingote and Swinhope, and that he never 
knew till that day the defendant Marmaduke had preſented Henry a 
ſecond time to Alion. 
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The defendant Henry Allington, as to ſo much of the bill as ſecks 
to diſcover whether, after his inſtitution and induction to Hon, he 
was not preſented to Staingote and Swinbope, and inſtituted and in- 
ducted thereto, demurs, as ſuch diſcovery tends to thew an avoid- 


ance of Aſion. 


And as to ſo much as ſeeks to compel the defendant to reſign 
Aſton, &c. pleads that in Ocfober 1744. Marmaduke Allington pre- 
ſented him thereto, and that in the ſame month he was duly ad- 
mitted, inſtituted and inducted, and that he has ever fince quietly 
held the living of Alon, without any diſturbance from the plain- 
tiff, till the filing the bill the third of May 1746. by means whereof 

on was full of an incumbent for the ſpace of more than eighteen 
months, before the filing the bill, or commencement of any ſuit, 
concerning the preſentation, and therefore pleads ſuch plenarty in 
bar to the relief. 


By his anſwer denies he ever ſaw either the original, or a copy 


of Philip Boteler's will, or was informed of the contents, till ſince 
the bill was filed. 


The living of Adon ſtated to be worth 170 /. per ann. and Stain- 
gote and Swinbope together 42 J. only. 


Mr. Solicitor General for the defendant Henry Allington. 


The living of Aſton is above the value of eight pounds in the 
King's books, and therefore the acceptance of a ſecond living is a 
forfeiture of the firſt; and as the defendant, if he ſhould make a 
diſcovery of this fact, would ſubje& himſelf to a forfeiture, he is 
within the common rule of this court, and may demur to ſuch diſ- 
covery. | 


Mr. Brown of the ſame fide ſaid, there never was any inſtance 
of coming into this court, to have ſuch a queſtion anſwered, where 
the perſon is in the actual poſſeſſion of the living. 


Lord CHANCELLOR. 


So... N e a man in poſſeſ- 
living of above eight pounds a year in the King's books, and accepts g Pe. 


of a ſecond living under that value, it is an abſolute avoidance of the »ing above 
firſt; or if a perſon in poſſeſſion of a living under eight pounds a 8% a year i 


; Sa | 1 i the King's 
year in the King's books, takes a ſecond living without a diſpen- %, — Jr | 


ſation, the firſt is voidable at the election of the patron, of a ſecond | 

| | under that | 
value, it is an abſolute avoidance of the firſt ; if in poſſeſſion of a living under 8 /. in, &c. takes a ſecond 
without a diſpenſation, e firſt is voidable at the election of the patron. 


I take the rule to be, that if a clergyman is in poſſeſſion of a If a clergy- | 
! 
[ 
j 
| 


- —— ( — 


Mr. 
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Mr. Wilbraham of the fame fide cited Jones verſus Meredith in 
the Exchequer, Lord Ch. B. Comyns's Rep. 661. where to a dif. 
covery ſought by the bill whether defendants were educated in the 
popiſh religion, &c. and thereby incurred the meapacities in the 
ſtatute of 11 & 12 V. z. they pleaded that act, and it was allowed, 


He likewiſe cited Monnins verſus Monnins, Reports in Chanc. 24 
part 36. where the defendant's demurring to the diſcovery of her 
marriage ſince the death of her huſband, as it amounted to a for- 
ſciture, was held good. 


Mr. Attorney General for the plaintiff ſaid, this is a diſcovery 
of the fact upon which the very right to the preſentation muſt de- 
pend, and therefore the demurrer of the defendant ought not to be 
allowed, | 


Lord CHANCELLOR. 


The queſtion as to the demurrer is immaterial, except as to the 
conformity to the rules of this court, becauſe it is a very eaſy mat- 
ter to fix the preciſe time of admiſſion, ipſtitution and induction. 


The plea is of more conſequence, becauſe I know of no inſtance 
where upon an equitable right to a preſentation, after the pre- 
ſentee has been in poſſeſſion ſix months, which makes a plenarty, 
that the ceſtui que truſt may come into this court to ſet aſide ſuch 
preſentation, upon the general doctrine, that there is no ſtatute of 
limitations which can affect a truſt. The cauſe was ordered to 


ſtand over till the zoth of March to look into caſes in the mean 
time. | 


On that Day Mr. Brawn for the defendant Henry Allington cited 
Gardiner verſus Grifiths in 2 P. Vs. fol, 404. the mortgagee of 
an advowſon preſented, the mortgagor brought his bill againſt the 
preſentee ſeven months after inſtitution to compel him to reſign ; 
Lord Chancellor King held the bill muſt be within fix months in 
the ſame manner as a guare impedit, and therefore diſmiſſed the bill 
as to that part, which ſeeks to compel the defendant to reſign his 


living. 


Mr. Attorney General, council for the plaintiff, obſerved that was 
a caſe between a mortgagor and a mortgagee, and the ſingle point of 
equity was, that the mortgagor is entitled to preſent, 


Here Marmaduke Allington, by virtue of the will of Sir Philip 
Boteler, had preſented to the fir/t turn, after the deceaſe of the te- 
ſtator, who had given him ſo far a beneficial intereſt, but upon any 
other avoidance he had a mere legal right only as a truſtee, and the 
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defendant Henry Allington knew his uncle was no more, and that he 
had no right to preſent, and yet accepted of a preſentation from 


him with notice thereof, and has not denied theſe facts in his an- 
ſwer. 


And there is not a ſingle inſtance where a truſtee is guilty of a 
breach of truſt, but it has been held he ſhall communicate that 
breach of truſt to the perſon who takes an advantage from it, 


Lord CHANCELLOR. 


1 am extremely well ſatisfied with the determination I ſhall 
make in this caſe. 


There are two matters in queſtion, one upon the demurrer as to 
the diſcovery of the acceptance of the ſecond living, and as to that, 
I am of opinion the defendant had a right to demur, not becauſe it 
is of any conſequence to the plaintiff, for the fact of which he ſeeks 
a diſcovery may very eaſily be aſcertained by the biſhop's regiſter, 
but for the ſake of the rule of the court, that a defendant is not 


obliged by a diſcovery to ſubje& himſelf to a forfeiture, or any thing 
in the nature of a forfeiture. 


And therefore in all bills to ſtay waſte, a plaintiff is not entitled In a bill to 
to a diſcovery, unleſs he waves the double penalty, which is treble ſtay waſte, a 


damages by the ſtatute of Glouceſter, Pied mp 


diſcovery, un- 
leſs he waves the double penalty. 


Nor is a plaintiff intitled to a diſcovery upon the popiſh acts, Upon the fe- 
touching the diſability of papiſts ; it was objected that it ought not P intiff is not 
to be conſidered as a penalty, under theſe acts, but as a limitation intitled tw a 


over in favour of a proteſtant heir, but held notwithſtanding, the * 
party ſhall not be obliged to diſcover, becauſe theſe ads create an ads create an 


incapacity, which has the ſame effect with a forfeiture. incapacity, 
| which has the 


aa ſame effect 
A diſtinction was attempted here, that by 21 Hen. 8. ſec. g. there with a forfei- 


is no penalty fixed, but ſays only that the firſt benefice ſhall be ad- ture. 
Judged in the law to be void. 


It has been compared to caſes where an eſtate for life has been 
determined on the breach of a condition ; as where a woman holds 
only durante viduitate, and if ſhe marries, limited over, fo the ac- 


ceptance of a ſecond, is the determination of the eſtate in the for- 
mer living. 


The court have made great difference between a determination 
by the party himſelf, and a determination by an a& of parliament. 


Vor. III. | 6A | Suppoſe 


| 
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15 Suppoſe the ſtatute of 2 1 Hen. 8. had ſaid, if he accepts a ſecond 
ncceping 4 living, the firſt ſhall be abſolutely void; this would have been a 
ſecond living. penalty; but though the act of parliament does not ſay ſo in words, 


the firſt ſhall : . . a 
de abſolutely Vet it amounts to juſt the ſame thing, and therefore I think the 


void, it would defendant is not obliged to make a diſcovery, in order to preſerve 
have. been a the rule of the court intire. 

penalty ;. but | | 

though the at : 

does not ſay it Lord Hardwicke allowed the demurrer. 
in words, yet 

it amoants to 


"abs be The next matter in queſtion is as to a plea of a plenatty of ſix 
thing, and the months, and upwards. 

defendants 
3 dil. This goes to the point of right, 

covery. 


Marmaduke Allington was intitled to one turn in the preſentation 
of the living of Asten, and was a general truſtee likewiſe of the ad- 
vowſon, and whole eſtate to which it was appendant.; and therefore 
in his own right might preſent to the firſt turn; but as to all the reſt 
the ceſlui que iruſt was entitled to preſent. 


After Henry Allington had reſigned Afton, to accept of two other 


livings, he was preſented a ſecond time to the living of A/ton by 
Marmaduke Allington. 


The bill was not brought till above-eighteen months after Henry 
Alllington's ſecond preſentation to the living of Alon, and as a quare 
impedit cannot be ſued out after /ix months, where a parſon has been 
preſented to a living by one who has not a right; for it is the 
ſtatute of Veſiminſter the 2d. 13 Ed. 1..c. 5. that makes it a bar; 
'the queſtion is whether the ſame rule ought to hold in equity. 


As a quare Tam of opinion in general it ought, for that act was made for 
impedit cannot 


"4 oor the fake of preſerving the peace of the church; a very uſeful law, 
after ix and rigidly adhered to ever ſince, and very proper to be adopted in 


months, vers equity, becauſe it is the general rule, that equity follows the law, 
a Parion nas 


3 whether originally a reſolution of the common law, or introduced 


ed to a living by ſtatute, 
by one who | 


has not a right, is a rule very proper to be adopted in equity, becauſe it is the general one, that equity fol- 
| lows the law, be it originally a reſolution of the common law, or introduced by flatute. 


* The caſe in 2 P. Mis. 404. is a ſtrong caſe for this purpoſe, 
and a very clear authority. | 


* One mortgages a manor with an advowſon appendant, and the church becomes void, the 
mortgagee though in poſſeſſion ſhall not preſent to the church till the mortgage is forecloſed : 
but if the mortgagee of an advowſon preſents, the bill by the mortgagor muſt be brought 
within ſix months after a guare impedit. So determined by Lord Chancellor King in Gar diner 
verſus Griffith, 2 P. Wms. 404. MN. B. The bill aas diſmiſſed as to that part which fought 
to compel the defendant to refign his living. Garainer verius Ci,, 2 P. Wis. 404. 

Then 
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Then the queſtion will be, if there is any diſtinction between 
that caſe and the preſent. 


The diſtinction inſiſted on by Mr. Attorney General, is, as to 
Henry Allington's notice of ' Marmaduke's being only a truſtee at the 
time he accepted of the ſecond preſentation 10 Aſton, 


A man might know that Marmaduke Allington was a truſtee, 
without knowing that he was guilty of fraud, or a breach of truſt, 
for Henry might conceive that Marmaduke had a right to preſent in 


the capacity of a truſtee, and therefore the notice is of no conſe- 


But conſider how far it would extend if this diſtinction was to 
prevail, that where a man has been guilty of a breach of truſt in 
preſenting a perſon to a living, no length of time ſhall avail the pre- 
ſentee to quiet his poſſeſſion. 


It is true, the ſtatute of limitations cannot be pleaded againſt a A perſon h 
breach of traſt, nor can a perſon who has taken a conveyance from ons. =o 
the truſtee ſhelter himſelf under a plea of that ſtatute, 


from a truſtee 
cannot ſhelter 
bimſelf under a plea of the ſtatute of limitations. 


But if the rule ſhould hold as to a plenarty, then after the defen- 


dant had been in poſſeſſion twenty or thirty years, the plaintiff 
might ſet aſide this preſentation. 


For if the ſtatute of Veſtminſter the ſecond, which is conſidered Vefminfer 


here as a ſtatute of limitation, ſhould not be admitted as a bar of fry ag 
an equitable right, as well as a legal, there is no period when you ſecure the 


can ſtop, therefore this doctrine would be of miſchievous conſe- Peace of the 


| : h, and 
quence, and ſubvert the intention of the ſtatute of Weſtminſter the _—_ 1 


ſecond; which was to ſecure the peace of the church; and for this dered as a 


reaſon I am of opinion the rule of law ought to prevail in this court. #2 of li. 
| mitation, is a 
bar of an 
Having ſaid this with regard to the tules of law and equity, I equitable as 
E FO | : | . - well as a legal 
will go a little further as to the circumſtances of this caſe, that this „iht, and 
is not ſuch a one as a court ought to ſtrain in favour of the plain- therefore the 
tiff, for his chance of preſenting is exactly the ſame, as Marma- defendant's = 
NY 8 | . plea of a ple- 
duke's firſt preſentation was undoubtedly good, and there is no pre- nany of fix 
judice to the plaintiff in his preſenting Henry a ſecond time, be- months and 
cauſe upon the death of Henry, the plaintiff's right of preſenting 3 way 
accrues equally as if Henry had never been preſented but once to 


this living. Lord Hardwicke allowed the plea. 
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in groſs will 
not paſs by 
the word 
lands, but by 
the words te- 
nements and 
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Meſiſaling verſus Weſſfaling and others, March 5, 1746. 


HI ERBERT Rudball eſtfaling deceaſed, had ſeveral kinds of 

eſtates of inheritance, conſiſting of freehold and copyhold, and 
alſo the advowſon in groſs of Linton, and hkewiſe eſtates pur auter 
vie, and was poſſeſſed of a conſiderable perſonal eſtate ; ſome of the 
eſtates were in ſettlement, and others ſubje& to his diſpoſition, and 


hereditaments being ſo ſeiſed made his will, and thereby deviſed all his leaſehold 


it will. 


land, ſituate at Hampton Biſhop, to truſtees and their heirs, on truſt 
to permit the defendant Philip We/ifaling to receive the rents during 
his life, and after his death, the firſt and other ſons of Philip to 
receive the rents thereof, and for want of ſuch iſſue, to the defen- 
dant Herbert Wejtfaling and his heirs, and by his will deviſed to the 
truſtees all his freehold lands not under ſettlement, and whereof he 
was any way ſeiſed or poſſeſſed of, or any way intereſted in law or 
equity, either in poſſeſſion, reverſion, or remainder, which he had 
any power to deviſe or diſpoſe of, and alſo all and fingular his leaſehold 
eſtates and lands whatſoever, excepting only ſuch as are herein 
before deviſed, that they ſhould by mortgage, or otherwiſe, of all 
or any part of the leaſehold or freehold eſtate, ſecure to his daughter 
3000/. and intereſt, and ſubject to this to Herbert Weſifaling for life, 
remainder to his firſt and other ſons in tail male, 


The teſtator at the time of his death was indebted in large ſums 
of money, by ſpecialty and otherwiſe, 


The bill was brought by the teſtator's daughter for her legacy, 
and by James Clarke, a creditor by fimple contract, for an account 
of the perſonal and rea! eſtate of the teſtator, and that the perſonal 
eſtate may be applied in a courſe of adminiſtration, and if not ſuf- 
ficient, that the real aſſets may be ſold, and applied in ſuch pro- 
portion, order and priority, as in juſtice to all the defendants it ought 
to be applied, for payment of the teſtator's debts. 


Mr. Brown, for the plaintiffs, argued, that by the words all 
his freebold lands, the advowſon, though an incorporeal inheritance 
will paſs, and cited two caſes, How verſus Conney, 1 Leon. 180. where 
it was held a reverſion paſſed by the word /ands, and Stiles 261, 


278, ſimilar caſe, where by the words fee-/imple lands, à portion of 
tithes was held to paſs. | | 


But if it does not paſs by the will, he inſiſted it was aſſets to pay 
debts. 


Lord Hardwicke mentioned the caſe of Robinſon verſus Tonge, 
Michaelmas term 1730, determined by Lord Chancellor King, and 
ow afterwards 
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afterwards affirmed in the Houſe of Lords, that in equity an advow- 
ſon deſeended upon the heir is aſſets, for payment of debts of the an- 
ceſtor, becauſe here you may pray a ſale, but at law it is not extend- 
able. Vid. Vin. Abridg. title Aſſets, P. 145. Pl. 28. 


Mr. Evans of the ſame ſide ſaid, that in Co. Lit. 374. b. an ad- 
vowſon is held to be aſſets. | | " 


Lord Hardwicke ſaid, but it is not held by Lord Coke to be aſſets 


to pay debts, but to ſupport a warranty, and the reaſon is, that 
the total eſtate paſſed, | 


Mr. Brown then infiſted, that the deviſe of the eſtates pur auter 
vie to Philip Weſifaling, was within the ſtatute of 3 W. & M. for 
relief of creditors, and that they are aſſets for payment of debts, and 
that they are compriſed under the general words eſtates a perſon hath 
power to diſpoſe of by his laſt will, and that whatever would have 
been aſſets in the hands of the heir, ſhall be ſo in the hands of 
the deviſee. | 


Here is an eftate limited to the late Mr. Herbert Rudball Weſtfa- 
ling for three lives, he had a power to deviſe it away, if he did 
not, it would have been aſſets in the hands of his heir, and there- 


fore ſhall be ſo in the hands of the deviſee. 
Mr. Solicitor General for Philip Wefifaling. 


Whether the eſtates deviſed to him are to be conſidered as aſſets, 
will depend upon the conſtruction of the ſtatute of fraudulent 
deviſes. | | 


Before the ſtatute of 32 H. 8. c. 1. of Wills, and 34 & 35 H. 8. 
c. 5. no lands were deviſable, which gives a power that every 
man who had lands, tenements and hereditaments might deviſe, 
but is plainly confined to fee-fimple, and not intended to life 
eſtates, for they were capable of being ſeized by the firſt oc- 
cupant. | 2 


The next alteration in reſpect to wills, was by the ſtatute of frauds 
and perjuries, 29 Ch. 2. c. 3. J. 5. which gives a power of deviſing 
eſtates pur auter vie, as well as eſtates in fee- ſimple under the 
ſame ceremonies, and if there is no deviſe, the ſame ſhall be charge- 
able in the hands of the heir, if it ſhall come to him by reaſon of 
a ſpecial occupancy, as aſſets by deſcent, and if no ſpecial occupant, 
It ſhall go to the executors or adminiſtrators of the party, that 
had the eſtate thereof by virtue of the grant, and ſhall be aſſets in 
their hands, 


Vox. III. 6 B . The 
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The owner of lands might have deviſed them ſo as to diſappoint 
his heir or ſpecialty creditors, till the ſtatute of fraudulent deviſes, 
3 4 NM. & M. c. 14. the miſchief recited there is, that perſons 
might diſpoſe of their lands, tenements and hereditaments by will 
or appointment, in ſuch manner as to defraud their creditors. 


The ſtatute means by lands, tenements and hereditaments, the 
things, and not the intereſt the perſon had in them. 


Jam aware the general words or bad poser to diſpoſe. of will be 
inſiſted on by the other ſide, to take in all eſtates he had a power 
to diſpoſe of; but plainly eſtates for life are not in the meaning of 
the legiſlature, for the caſe. put by the ſtatute of frauds. is a de- 
ſcent to the heir, by reaſon. of a; ſpecial oecupanc but the: power 
of deviſing ſuch eſtates. is not taken away. 6 


Lord Hardwicke ſaid, they are made in the nature: of perſonal. 
aſſets, and it-is- ſuch a power to diſpoſe as a. teſtator has over perſo- 
nal aſſets, and all the determinations are upon this footing. 


Mr. Solicitor General inſiſted, ſecondly, that the advowſon: did 
not paſs by the will, eſpecially as it is az advouſen in groſs, be» 
cauſe this is an incorporeal inheritance. 


The words of the will are lands, tenements, and leaſehold eſtates, 
and the word lands will not carry the: inheritance; all. his. freehold 
lands ſeem to be in oppoſition to other ſort of eſtates; and lands 
have never been conſttued to take in the intereſt a man. has. in any 
eſtate; 


Lord Hardwicke : I apprehend it has been held, that the word 
land will paſs 4b demeſnes' of a manor, and as. a- manor cannot be 
ſeparated from it, therefore it will. paſs likewiſe. 


Mr. Solicitor general then. faid,, Suppoſe a man has rent-charges, 
rent-ſervices, and lands, and he deviſes his lands, this is in contra- 
diſtinction to his other tenures, and they will not paſs by the word 


lands. 


Mr. Parrot of the ſame fide, as to the caſe cited by Mr. Brown 
out of Stiles, that a portion of tithes paſſes by the word lande, there 
was nothing belonging to the teſtator in this place but theſe tithes, 
and therefore, rather than the will ſhould be ineffectual, it was held 
they paſſed, but the rule of law is, if there are eſtates which pro- 
perly paſs by the words of the will, it ſhall not be extended to ſuch 
eſtates that do not properly paſs by the words. 15 85 


1 | | Mr. 
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Mr. Nael; council for the defendant Herbert We/tfaling, in ſtating 
the caſe of Robinſon verſus Tonge, ſaid, it was an equitable. eſtate, in 
the advowſon, that deſcended on the heir at law, and could not be 
come at without. the. interpoſition- of this. court; but there is no 
caſe can be cited, where a, court of law, has determined a legal in- 
tereſt in an advowſon to be aſſets. | | | 


Mr. Wilbraham, of the ſame. fide, ſaid there was no authority that 
| by the deyiſe of all 7reebol lands, an advowſon will paſs; in Hob. 
303. It was held, that by a deviſe of tenements it will paſs, but 
not of lands only. | 


As it does not paſs then under the will, the queſtion is, whether, 
as it. is a bare deſcent from anceſtot to the heir, it ſhall be aſſets to 
pay debts. 


If it ſhould be your Lordſhip's opinion, that the caſe of Robinſon 
verſus Touge was ſomething particular, as being the truſt of an ad- 
vowſon, and that it does not extend to a legal intereſt in an advow- 
ſon, then it does not affect the caſe. | 


An adyowſon yields no ſort, of profit to the owner; I do not know 
in what. manner a court of law. can extend an advowſon, if-the owner 
of it has no other eſtate. 


To ſay that this court has a power of ſelling an advowſon, unleſs 
it. determines, ficſt that it. is aſſets, is hegging the queſtion, and there- 
fare, unleſs this paint is figſt ſettled, the court has, no juriſdiction, as 
being a mere legal right. 


As to the eſtates pur aufer vie being aſſets, he cited the Duke. of 
Deumſhire verſus Hilton, 2 Vern. 719. and Oldham verſus Pickering, 
Salk, 464. where, by the declaration of Lord Chief Juſtice Halt in 
that caſe, it ſeems as if he thought the ſtatute of ſrauds and per- 


juries had ſtamped them, aſſets. for payment of debts. 


If this be a full declaration that they are aſſets, then they could 


not be deviſed away. 
On the the 13th of April 1747, this cauſe ſtoad for judgment. 
LorD CHANCELLOR, bi 
There are two queſtions, which are queſtions of law. 
Firſt, Whether a part of the eſtate, of Herbert Rudball Nellſaling, 
called the advoreſon of Lenton, paſſed by his will; or if it did nat, 


whether 


464 


vowſon in groſs. 
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whether it is to be conſidered as aſſets by deſcent, as being an ad- 


The ſecond queſtion is, Whether eſtates pur auter vie are within 


the ſtatute” of fraudulent deviſes, and liable to pay the debts of the 
teſtator. 2 


As to the firſt, I am extremely clear, it did not paſs by the will, 
there is no authority that an advowſon will paſs by the word lands, 
though i will by the words tenements and bereditaments. 


Being then not deviſed, this brings it to the queſtion, whether, 
as ſubſiſting in a legal eſtate, and no truſt, it is aſſets? and I am 


clearly of opinion it is, and ſo determined in Reb:nſon verſus Tonge, 


It is pretty extraordinary, how it came ever to be doubted whe- 
ther it was aſſets. | 


In the caſe of a debt by ſpecialty, where there is judgment againſt 
the heir, it is to recover to the value of the land : it is laid down by 
Fleta, lib. 2. cap. 65. and Co. Lit. 374. that an advowſon is aſſets 
to ſatisfy a warranty, and there are no negative words that it is not 


aſſets to ſatisfy a bond debt, and ſeems to be a diſtinction with- 
out a difference to ſay it is not. 


The notion of its not being aſſets ſeems to have been taken up 
from a ſaying of Lord Chief Juſtice Anderſon, in the caſe of Cleer 
verſus Peacock, Cro. Eliz. 359. his words are, although it may be 
holden, and is aſſets in a formedon, yet it is not afſets in debt, for 
it is not of an annual value, and ſo cannot be deviſed; but three 
judges Walmſley, Beamond and Owen held, that it is well deviſable, 


for the body of the aft is, that lands, tenements and bereditaments 


may be deviſed, and this is an hereditament, 


If it may be extended for the king, which goes upon the ſame 
reaſon and foundation, what colour is there to ſay it ſhould not be 
ſo in the caſe of bond creditors ? 


Soon after the caſe of Cleer verſus Peacock, there came caſes 
which ſtrongly import the contrary opinion, Sir Will. Jones 23, 24. 
and ſo it ſtood till the caſe of Robinſon verſus Tonge, in the Houſe of 


Lords, March 23, 1730. 


It has been ſaid, the authorities go no further than where there 
has been a truſt of an advowſon, but do not extend to a legal in- 


tereſt in an advowſon ; this argument is quite cut up by the roots by 
the determination in the Houſe of Lords, | 


3 


In 
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ln the minute book of. that day, it is taken down that the queſ- An advowſon 


tion propoſed to be aſked of the judges was, whether an advowſon 0 fg ingreb, 


in fee was aſſets, it muſt have been defeCtively taken by the clerk, bony * 


for the queſtion intended was, whether an advowſon in fee in groſs tisfy bond 
was aſſets; for there could be no doubt as to an advowſon, appen- dre. 


dant to a manor, becauſe the manor it ſelf being aſſets, what is ap- 
pendant muſt be aſſets likewiſe. 


The judges who gave their opinion were, Lord Chief Juſtice 
Eyres, Baron Price, and Baron Comyns ; and Lord Raymond being 
conſulted upon it afterwards, declared himſelf of the ſame opinion, 


: 2 am therefore of opinion it is afſets by deſcent to ſatisfy ſpecialty 
ebts. 


The ſecond queſtion was, as to the leaſehold eſtates pur auter vie 
deviſed to Philip Weſifaling. 


It has been inſiſted for the plaintiffs, that if the perſonal eſtate, 
and the real eſtate deſcended, are not ſufficient to ſatisfy the debts, 
that the leaſehold eſtates are liable on the conſtruction of the ſta- 


tute of fraudulent deviſes, which makes a deviſe void againſt cre- 
ditors. 


I am of opinion the ſtatute does make it void. 


There are two ſtatutes to be conſidered; firſt, the ſtatute of frauds A eſtate fur 
and perjuries, 29 C. 2. And for the amendment of the law in 1 * 
e the particulars following; Be it enacted, that from henceforth deviſed, will 
* any eſtate pur auter vie ſhall be deviſeable by a will in writing, . — 
* ſigned by the party ſo deviſing the ſame, or by ſome other 2 
« perſon in his preſence, and by his expreſs directions, atteſted and tribute in a 
ſubſcribed in the preſence of the deviſor by three or more wit- er 
neſſes; and if no ſuch deviſe thereof be made, the ſame ſhall be according to 
chargeable in the hands of the heir, if it ſhall come to him by the 8796 va. 
reaſon of a ſpecial occupancy as aſſets by deſcent, as in caſe of * 

lands in fee-ſimple; and in caſe there be no ſpecial occupant 

“e thereof, it ſhall go to the executors or adminiſtrators of the 


e party, who had the eſtate thereof by virtue of the grant, and ſhall 
e be aſſets in their hands. 


cc 
cc 
cc 


cc 


The effect of this ſtatute is to make theſe eſtates deviſable, which 
were not ſo by the ſtatute of 21 H. 8. of Wills. 


Then comes the third and fourth of W. & M. c. 14. for relief of 
creditors againſt fraudulent deviſes. 


Vor, III. 6C Lord 


0 
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Lord Hardwicke read the preamble and the firſt enacting clauſe, 
* That all wills, &c. of manors, meſſuages, lands, tenements or 
ce hereditaments, &c, whereof any perſon at the time of his deceaſe 
& ſhall be ſeiſed in fee-ſimple in poſſeſſion, reverſion or remainder, 
* or have power to diſpoſe of the fame by his laſt will or teſtament, 
* ſhall be deemed as againſt bond or ſpecialty creditors to be frau- 
„ dulent, and clearly, abſolutely and utierly void, fruſtrate and of 
* none effect.“ | 


It depends upon theſe words, whereef any per ſon is ferſed in fee, 
or have potter to diſpoſe of. | 


Moſt clearly teſtators have a power to diſpoſe, ſuch power being 
given them by an antecedent ſtatute, 29 Ch. 2. 


Then what ground is there for the court to make a limited 
ftrained conſtruction, and narrower than the words, upon a ſtatute, 
made for preventing fraud? 


Mr. Solicitor General's principal objection was, that to conſtrue 
eſtates pur auter vie, if it ſhould come to the heir as @ ſpecral oc- 
cupant to be aſſets, would be to make a partial and imperfect pro- 
viſion under the ſtatute, as it does not take in other ęſtates pur 
auter vie where the beir is not made the ſpecial occupant. 


Now as to that, it is but a precarious and doubtful argument to 
conſtrue one thing not to be within the ſtatute, becauſe another is 
not: ſuppoſe there is caſus omiſſus in the act, there is no reaſon 
why what is expreſſed within the ſtatute ſhould not have its effect. 


V It is true indeed the caſe ſuppoſed by the ſtatute is, where 
there is no ſpecial occupant, and no deviſe; but then the ſtatute 
directs it ſhall go to the executors or adminiſtrators of the party 
that had the eſtate thereof, by virtue of the grant, and ſhall be aſ- 
ſets in their hands, and has the ſame effect as if it had been granted 
to the grantee, his executors or adminiſtrators, and in this caſe the 
executor is as @ ſpecial occupant for that purpoſe. 


How did the law ſtand before the making of the ſtatute, as to 


a leaſe pur auter vie to A. his executors or adminiſtrato.s, 2 R. 
Ab. 151. Let. G. pl. 2. 


* If a man leaſe to another and his executors, land for the life 
e of J. S. and ceſtui que vis dies, the executor ſhall be a ſpecial oc- 
* cupant, notwithſtanding it is a freehold. + 
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If a man takes an eſtate as an executor, it is aſſets, for he can. Where a man 
not take any thing as an executor of a teſtator without being ſo; and uk ene. 
Lord Cowper was of that opinion in the caſe of the Duke of Devon- it is aſſets, for 
ſhire verſus Kinton, 2 Vern. 719. © for he ſaid, he took it that be- ee 
ce fore the ſtatute of frauds and perjuries, if an eſtate pur auter vie —o 3 
*« came to an executor or adminiſtrator, it would be aſſets, and nothing with- 


decreed it accordingly. out being (o. 


Now if before the ſtatute of frauds and perjuries, granting an As before the 
eſtate pur auter vie to A. his executors or adminiſtrators, would have ſtatute of 
made it aſſets, can deviſing it to them prevent its being liable ? rms 40 
certainly not, for the reaſon before mentioned, that taking as ex- eltate par an. 


ecutors they muſt take it as aſſets. ter vie to A. 
bis executors, 


Sc. would 
Therefore I am of opinion that an eſtate pur auter vie, though it have made it 

is deviſed, will be liable to debts by ſpecialty, to contribute in 2 fag _ 

method of diſtribution, according to the groſs value. — 


qually ſo. 
Lord Hardwicke declared, that the advowſon of Linton, not 
ce being compriſed in the deviſe of the teſtator's will, ought to 

te be conſidered as real aſſets deſcended to the defendant Herbert 
« Weſtfaling, the teſtator's heir at law, ſubject to the teſtator's 
e debts by ſpecialty ; and ordered the fame to be ſold, and the mo- 
te ney ariſing by ſuch ſale to be applied in payment of ſo much of 
«« teſtator's debts by ſpecialty, as his perſonal eſtate will not extend 
* to ſatisfy; And in caſe the teſtator's perſonal eſtate, and the mo- 
e ney ariſing by ſale of the advowſon, ſhall not be ſufficient to ſa- 
e tisfy the teſtator's debts, then his Lordſhip declared the reſidue of 
* the teſtator's debts by ſpecialty are well charged on the teſtator's 
e freehold eſtates, whereof he was ſeifed in fee either in law or 
equity, and alſo on his leaſehold eſtates pur auter vie deviſed by 
his will, and ought to be borne proportionably in average between 
e thoſe eſtates: And his Lordſhip doth declare, that the equity of 
redemption of the eſtates in mortgage ought to be conſidered as 
< part of the teſtator's real eſtate, which paſſed by the teſtator's 
* will to his truſtees : And further ordered, that the freehold eſtates 
in fee and leaſehold eſtates, or a ſufficient part thereof, to be 
ſettled and apportioned by the Maſter between the eftates, accord- 
ing to the reſpective groſs values thereof, be ſold, and that the 
money ariſing by ſuch ſale be applied in the firſt place in payment 
* of the teſtator's debts by ſpecialty, as ſhall not be ſatisfied by the 
other funds before mentioned, par! paſſu. And in caſe any ſpe- 
cialty creditors ſhall exhauſt any part of the perſonal eſtate, then 
his ſimple contract creditors are to ſtand in their place, and receive 
a ſatisfaction pro tanto out of the money ariſing by the ſales 
aforeſaid, and that the refidue of the purchaſe-money be applied 
in payment of what ſhall be found due for principal and intereſt 
of the plaintiff Mary's legacy of 3000 J. and other the legacies 

| « ſecured 

. 


* 


(c 
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« ſecured on the teſtator's real eſtate ; and if there ſhall be any fur. 
** plus thereof, the ſame to be laid out in land, to be ſettled to the 


© lame uſes reſpectively as the lands from whence it aroſe ought to 
*© have been {ſettled or gone. 


Caſe 158. M aynard verſus Pomfret, at the laſt ſeal after Hilary 
terni, March 27, 1746. 


Where a de- Bill was brought againſt the defendant for a diſcovery; as the 
ways . / material part 'of the caſe depended upon the diſcovery, t the de- 


ting in his an fendant would not anſwer, but ſtood out the whole proceſs of con- 


ſwer ag rr tempt to a ſequeſtration, and the bill was taken pro confeſſo, and 
out the w ole 


proceſs of there Was a decree againſt the defendant ad computandum. 


contempt to a 
ſequeltration, 


Jens It was moved on behalf of the defendant, that the ſequeſtration 
3 may be diſcharged on paying the coſts of the contempt. 


on a cecree 

againſt him 

5 comput an- Lord CHANCELLOR. 
dum; the court 


will vor diſ-. Paying the coſts of the ſeveral proceſſes, ten ſhillings for one, or 
ues Mel twenty for another, is not clearing the contempt, for the contempt 
on paying the is the not putting in his anſwer, which is not in the defendant's power 
_—_— * to do now, after the cauſe bas been ſet down and the decree made. 
© only, bat will 

keep it on It was ſaid for the defendant, that this differs from the cafe where 


— = crap] a certain duty is decreed upon a bill taken pro confeſſo, becauſe there 
plaintiff, for the eſtate may be ſold, and the money ariſing from the ſale applied 
the defen- to diſcharge it, purſuant to the decree ; but here as it is a decree ad 
— no computandum, it may be preſumed till the account is taken, that the 
Matter to defendant may have a balance in his favour, and therefore on paying 


* ac- the coſts the ſequeſtration _ to be diſcharged. 


This is a pretty hard denon in favour of the defendant, 
after he has ſtood out the whole line of the proceſs, rather than ſub- 
mit. to anſwer; but if I was to diſcharge this ſequeſtration, I ſhould 

do a manifeſt injuſtice, and make the proceſs of the court intirely 
ineffectual, and the defendant would have his ends of the contempt, in 
not putting in his anſwer, for he would refuſe attending the Maſter 
to take the account, and the plaintiff by that means loſe the fruit 
of his decree ; and therefore as I am of opinion the coſts are con- 
ſequential of his contempt, and not the contempt itſelf, I ſhall not 
diſcharge the ſequeſtration, but keep it on foot as a ſecurity to the 


plaintiff for the defendant's appearing before the Maſter to take the 
account. 


April 


„ 
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April 1, 1747. De Grey and —_ e 
8 of Hardwitk Sewell, Plaintiits. | 

Plampin Richardſon and others, — Defendants. 

Plampin Richardſon, — — Plaintiff. 

De Grey and Hardwick Sewell "oats 88 


and Alice Richardſon and others, — 
Hardwick Sewell Richardſon, Plaintiff. 


Plampin Richardſon and others, — Defendants, 


HE firſt bill was brought by the executors of Hardwicke Lands on 

Sewell to eſtabliſh his will, and the truſts thereof. The ſe- VM there 
cond bill ſtates, that by virtue of a ſettlement made in 1699. on the for years ex- 
marriage of the father and mother of Hardwick Sewell, and in 1703. yaa, Þ — So 
the eſtates therein mentioned deſcended on him as their ſon and geſcended on 
heir in tail, that on the 27th of November 1742, he died without a wiſe as te- 
iſſue, and upon his death the eſtates deſcended on the plaintiff's We wr 
wife Alice the ſiſter of Hardwicke Sewell as heir in tail general ſurvived three 
under the ſettlement : Alice died the 19th of Auguſt 1743. leaving months after 
two children, the defendants Hardwicke Senvell Richardſon, and 8 
Alice Richardſon, and the plaintiff inſiſts that he is intitled as tenant though ſhe 
by the curteſy to the poſſeſſion of theſe eſtates, his wite being in her gion 4 
life-time, and at her death, ſeiſed thereof, and leaving ſuch ifſue as — a any 
aforeſaid, and therefore prays to be let into the poſſeſſion thereof, rent during 


and to receive the rents for his life. 8 — ry 


a poſſeſſion in 


Hardezicke Sewell Richardſon, plaintiff in the third bill, and ſon __ os — 
of Plampin Richardſon, inſiſts that Alice his mother was never ſeiſed roar Same 
of theſe eſtates, nor did ſhe, or her huſband Plampin Richardſon in by the curteſy. 
her right, take poſſeſſion thereof, or receive any part of the rents, 
and therefore he is not entitled to be tenant by the curteſy : Prays 
an account of the rents and profits of the eſtates from the executors 
of Hardwicke Sewell, and that they may be placed out at intereſt till 
he comes of age. 


The rents under the leaſes were payable at M:chaelmas and Lady- 
Day, but the tenants being greatly in arrear at the death of Hard- 
wick Sewell, Alice Richardſon, the ſiſter of Hardwicke Sewell, did 
Not receive any of the Lady-Day rent notwithſtanding ſhe lived four 
months beyond that time, nor did any other perſon receive it in the 
life-time of Alice, 


Mr. Wilbraham, council for Plampin Richardſon, who claims to 
be tenant by the curteſy, cited the following authorities in ſupport 
of his claim. Co. Lit. 29. a. ch. 4. ſec. 35. title Curtefie D'engleterre; 

Vo I. III. 6 D in 
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in the comment it is ſaid, there is a ſeiſin in deed, and a ſeiſin in 
law, and here L1ttleton intendeth a ſeiſin in decd rf it can be attained 
unto; a man ſeiſed of an advowſon or rent in fee hath iſſue a daugh- 
ter, who is married and hath iſſue, and dieth ſeiſed, the wife, hes 
the rent became due, or the church became void, dieth ; ſhe had 7 
a ſeiſin in law, and yet ſhall be tenant by the curteſy, becauſe he 
could by no induſtry attain to any other ſeifin, and impotentia excuſat 
legem. 


He cited likewiſe Co. Lit. 15. b. Id. ſec. 3 50. and Moore 125. 
Trin. 23 Eliz. Rot. 1229. and Symonds verſus Cudmore, Cartb. 260, 


Mr. Noel, council for Hardwick Sewell Richardſon the ſon, againſt 
the claim of tenancy by the curteſy, ſaid, that to intitle a man to 
be tenant by the curteſy, there muſt be an actual ſeiſin of the huſ- 
band, or by receipt of rents in the life-time of the wife, unleſs in 
the caſe mentioned by Lord Coke in his comment upon Lit. 1 5. 4 
which is the caſe of poſſeſio fratris, and diſtinguiſhed by him from 
all other caſes, 


He cited Sterling and Pendleton before Lord Hardwicke, where 
his Lordſhip held there muſt be an actual entry to make the huſband 
tenant by the curteſy. 


Mr. Weldon of the ſame fide cited Co. Lit. of dower, ſec. 52. 
In every caſe where a man taketh a wife ſeiſed of ſuch an eſtate 
e of tenements, &c. as the iſſue which he hath by his wife may 
by poſſibility inherit the ſame tenements of ſuch an eſtate, as the 
wife hath, as heir to the wife: In this caſe, after the deceaſe of the 
<« wife, he ſhall have the ſame tenements by the curteſy of Eng- 
" land, but otherwiſe not: Co. in his comment ſays, as heir to the 
<« wife doth imply a ſecret of law, for except the wife be actually 
„ ſeiſed, the heir ſhall not (as hath been faid) make himſelf heir 
© to the wife; and this is the reaſon that a man ſhall not be tenant 
e by the curteſy of a ſeiſin in law. 


Lord CHANCELLOR. 


This is a matter of great conſequence to huſbands, as moſt of 
the lands in England are let out upon leaſes for years, and tenants 
extremely backward in paying their rents, and as a wife may have 
a right for a year or two, or no actual entry made, it would be hard 
for this reaſon to prevent a tenancy by the curteſy. 


The queſtion is a queſtion of law, whether where lands on which 
there are leaſes for years exiſting, and a rent incurred, deſcend on 
the wife as tenant in tail; and ſhe. ſurvives three months after the 
rent-day incurred, but has made no entry, nor was there any rent 
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paid during her life, is ſuch a poſſeſſion of the wil, as will make 
the huſband fenant by the curteſy? 


It has been infiſted on one hand, that there muſt be a ſeiſin in 
deed. 


And on the othier hand. that if the ſeiſin in deed cannot be at- 
tained unto, the law excuſes it; and therefore the caſe put by Lord 
Coke will afford a good deal of argument on the preſent caſe : A man 


ſeiſed of an rover or rent in fee hath iſſue a daughter, &c. Co. 
Lit, 29. a. 


To go by ſteps, here is an eſtate of which the brother was ſeiſed 
in tail, deſcends upon the ſiſter in tail general; the poſſeſſion of the 
leſſee was the poſſeſſion of the brother, and he undoubtedly died 
ſciſed, afterwards the ſiſter became ſeiſed. 


Suppoſing ſhe had died before Lady- day, I ſhould have had no INN 
doubt but the huſband would have been tenant by the curteſy, be- ben tenant 


been tenant 
cauſe he could do nothing till rent-day came; for the law never by the curteſy 
requires a man to become a treſpaſſer. hg xo 


fore the rent- 
Lord Coke fays in his comment on the 8th ſection of Littleton day came. 


15. 4. © If the father maketh a leaſe for years, and the leſſee entereth 
* and dieth, the eldeſt ſon dieth during the term before entry or 
< receipt of rent; the younger ſon of the half blood ſhall not in- 
e herit, but the liſter, becauſe the poſſeſſion of the leſſee for years 
« is the poſſeſhon of the eldeſt ſon, ſo as he is aFually ſeiſed of the 


* fee ſimple, and conſequently the fiſter of the whole blood is to 
* be heir.“ 


There is not a ſtricter caſe than this of poſſeſſio fratris, and yet 
you obſerve Lord Coke ſays, that if the eldeſt ſon die before entry, 
or receipt of rent, the ſiſter ſhall inherit. 


Actually ſeiſed is the fame thing as ſeiſin in deed ; then why was 
not the wife in this caſe actually ſeiſed ? 


Mr. Noel in anſwer to this refers to the next page in Co. Lit. 15. b. 
What then is the law of a rent, advowſon, or ſuch things as lie 
in grant? If a rent or an advowſon do deſcend to the eldeſt ſon, 
* and he dieth before he hath ſeiſin of the rent, or preſent to the 
church, the rent or advowſon ſhall deſcend to the youngeſt ſon, 
« for that he muſt make himſelf heir to his father : and therefore, 
** ſays Mr. Noel, there ought to have been an afual ſeiſin of the 


«© rent, or Plampin Richardſon could not be entitled to be fenant by 
4 curteſy, 


But 
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But the conſequence I draw from it is different from what Mr, 
Noel does; for in the ſame ſection he ſaith, © This caſe differeth 
„ from the caſe of the tenancy by the curteſy; for there, if 

cg the wife dieth before the rent-day, or that the church become 
e void, becauſe there was no laches or default in the huſband, nor 
e poſſibility to get ſeifin ; the law, in reſpect of the ifſue begotten 
* by him, will give him an eſtate by the curteſy of England;“ fo 
that you obſerve the caſe of tenant by the curteſy is confidered more 


favourably than a poſſeſſio fratris, for a paſſeſſio fratris as facit ſerc- 


rem efſe heredem requires ſome act to be done to make her heir. 


Then all that remains in the preſent caſe is the laches in not 
receiving or diſtraining for the rent that became due at Lady- day. 


The receipt of rent would have amounted to evidence of an actual 
ſeiſin, and if the truſtees under the will of the brother had received 
any rent in the life-time of the wife, would have been a material 
objection; but no rent has been received that has incurred after the 

death of the brother either by the wife or any perſon againſt her; 

\ and therefore is a very ſtrong caſe, to make the huſband a tenant by 
the curteſy, as the poſſeſſion of the leſſee was the poſſeſſion of the 
wife, and there could be no other without making the huſband a 


treſpaſſer. 


Lord Hardwicke © declared the will of Hardwick Scuell to be 
% well proved, and that it ought to be eſtabliſhed, and the truſts 
* thereof performed, and decreed the ſame accordingly : and es to 
* the teſtator's real «ſtate, he ordered the Maſter to inquire what 
“ part thereof was compriſed in the two ſettlements dated the 26th 
* of February 1699. and the 13th of Augu/? 1703. and what par- 
* ticular parts of the teſtator's eſtate deſcended to Ace the late 
« wife of the defendant Plampin Richaraſen, the mother of the 
« plaintiff Hardwick Sewell Ricbardſon, in tail, and what particular 
« parts of the. eſtate paſſed by the teſtator's will to his truſtees : 
* and alſo to inquire what parts of the lands which deſcended to 
the defendant Plampin Richardſon's wife in tail were at the teſta- 
e tor's death ſtanding out on any leaſe or leaſes for years, and of. 
e what particular part of ſuch eſtate the teſtator died ſeiſed in actual 
e poſicſſion, and to ſlate the ſame : and his Lordſhip doth declare 
that he is of opinion, that the delendant Plampin Richardſon is 
* intitled to be tenant by the curteſy of all ſuch lands as deſcended 
to his late wife in tail, whereof any leaſes for years were exiſting at 
© the teſtator's death, which continued till the death of his wiſe ; 
e but that he is not intitled to be tenant by the curteſy of any part 
of ſuch lands, whereof no ſuch leaſes for years were exiſting and 
continuing as aforeſaid,” | 


Deter 
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April 4, 1747. Doctor Winne, canon re- . Caſe 160. 
fidentiary of the church of Sarum, Plaintiff. | 


Bampton, Sayer, and others, canons of the 


Deſendants. 
ſame church, — — — 


N the church of Sarum there are a Dean and fix Canons, who Though 2 
grant and renew leaſes, and divide the fines into ſeven parts, if Ch wa 
the leaſe is made when the numder is compleat, but if during a va- reaſonable in 
cancy, then among the Dean and Reſidentiares, according to their fe fnes they 
number exiſting. accident de- 
lays the leaſe, 


On the 28th of O#cber 1738. Doctor Eyres, one of the canons —— — no: 
died, and there were only five canons beſides the dean, and ſo con- 2 


tinued till the 27th of June 1739. when the plaintiff was elected. * or from 
e Tenants, 
About the time of the plaintiff's election Mr. Stiles being willing — 
to renew two leaſes for lives of the manor of Me/kſham, agreed with till after a 
the canons for a fine of a thouſand and fifty pounds, and in No- ones member 
vember 1739. delivered the old leaſes to the defendant Sayer to be ſhall have his 
ſurrendered, to enable the dean and chapter to make new leaſes Proportion. 
when the agreement ſhould be compleated ; and the dean and chap- 
ter on the 12th of November 1739. granted him two leaſes accord- 
ingly, to him and his heirs, to hold for three lives, and at the ſame 
time a licence of alienation was granted him, and leaſes and licence 
were executed, and paſſed the common ſeal, after the plaintiff was 
admitted a canon, ſo that he became entitled to a ſeventh part of 
the thouſand and fifty pounds fine, being one hundred and fifty 
pounds, but the whole was received by the dean and the other five 
| canons, which was twenty-five pounds each, more than they were 


intitled to. 


The dean and one of the canons, on an application to them by 
the plaintiff, paid him twenty-five pounds each, but the four other 
canons refuſed, and therefore the bill prays that they may account 
with the plaintiff for the ſeventh part of the fine. 


The defendants inſiſt, that in April 1739. long before the plain- 
tiff's election, Mr. Stiles applied to the Dean and Chapter of Sarum 
to renew, and on the 19th of May paid one thouſand and fifty 
pounds to the defendant, which amounting to one hundred and 
ſeventy-five pounds apiece, was ſoon after divided, as it is uſual to 
divide fines, in conſideration whereof the Dean and Chapter on the 
26th of June, the day preceding the plaintiff's election, ſealed two 
leaſes, whereby they demiſed to Mr. Stiles and his heirs the manor 
of Melkſham for three lives, which were left in the defendant's 
Vor, III. 6E hands, 
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ſealing on the 12th of November was at the requeſt of Mr. Stiles's 


ſcruples, and therefore the reſealing after the alteration of the date 


at the time the agreement was made and fine paid, were alone in- 


and by his order the chapter clerk made two ſets of leaſes, one in 


_ renewal of ſuch leaſe to the reſt of the Chapter, excluſive of the 


of May 1739. he gave directions to pay the Dean one thoufand and 


Chapter ſhould divide the money, but that he could not but look 
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hands, to be delivered to Mr. Stiles when he ſurrendered the old 
leaſes, which were not ſurrendered till the 8th of November 1739, 
and the defendant Sayer, to whom the whole care was left of 
finiſhing this affair, altered the date of the leaſes while they were in 
his keeping, by inſerting the date of the 12th of November inſtead 
of the 26th of June, merely to make the date of the leaſes ſubſe. 
quent to the date of the ſurrender of the 8th of November ; and the 
defendants inſiſt that the agreement entered into and ſigned with 
Mr. Stiles for the purchaſe of the leaſes, and payment of the fine, 
and the Dean and Chapter's ſealing new leaſes, amounted to a ſur- 
render of the old, and that the ſurrender of the 8th of Nevember 
was unneceſſary, and conſequently the leaſes of the 26th of June 
immediately took effect on the ſealing of them, and that the re- 


agent, and that the Dean and Chapter complied only to ſatisfy his 


amounted to no more than a confirmation of what was before ef- 
fectual and valid; that the agreement with Mr. Stiles for granting 
leaſes was fully carried into execution on his part, by paying the fine 
in May 1739. and that the Dean and Chapter and Reſidentiaries, 


titled to divide the fine. 


It appeared in evidence, that theſe leaſehold eſtates were in 
mortgage to Mr. Edwin, and that one of the lives dying, applica- 
tion was made on behalf of Mr. Stiles and the mortgagee, to the 
defendant Sayer, for renewing them, by adding a new life or lives; 


Mr. Stiles's and the other in Mr. Edwin's name, and both were 
ſealed together on the 26th of June 1739. and at the time of the 
ſealing, the chapter clerk obſerved to the Dean and two of the 
Canons, that he thought it irregular to ſeal two leaſes of the ſame 
premiſſes to different perſons, and ſwore that he afterwards ſaw 
the two leaſes, with a raſure appearing in the date, which was al- 
tered and made to bear date the 12th of Ncvember 1739. inſtead 
of the 26th of June, and that the leaſes with this raſure were 
in the hands of the defendant Sayer; and afterwards in Augu/# 
1740. reſcaled at the requeſt of Mr. Stiles's agent, he being diſſatiſ- 
hed with the leaſe having been altered. Doctor Clark the dean 
iwore he apprehended the reaſon, inducing the defendant Sayer to 
make ſuch alteration, might be to ſecure the whole nne paid on the 


plaintiff. Mr. Stiles in his examination ſwore, that about the 17th 


fifty pounds, as a fine for renewing the leaſes, but did not remem- 
ber it ever came under his conſideration when or how the Dean and 


on it as a depoſit in their hands, for which he was to have new 
2 leaſes, 
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leaſes, as ſoon as things were ripe for the execution and delivery, 
and that the reaſon of his directing the money to be paid ſo incau- 
tiouſly, was owing to the preſſing inſtances of the defendant Sayer, 
who frequently by letters urged him, as on the "ur of the Dean, to 
the ſpeedy performance of the agreement, or elſe that the Dean and 
Chapter would not think themſelves bound to ſtand to it. 


Lord CHANCELLOR. 


The general queſtion is, whether the plaintiff, as a canon reſiden- 
tiary of the church of Sarum, is entitled to a ſhare of the fine of 
one thouſand and fifty pounds, with the dean and other canons as 
reſidentiary exiting, and having a right at the time, 


It muſt be admitted to be the general rule, that where a leaſe is No intereft 
made by theſe corporate bodies ſealed under the common ſeal, (for 7 —— 
no intereſt can paſs out of them at law, but under the common ſeal) body at law 
they are intitled to divide the money ariſing from the fine in equal but 8 
proportion amongſt them in ſome caſes, and in others, the dean has 


a double ſhare to the reſt of the chapter. 


The firſt queſtion is, when the leaſe was really and effectually 
made in law to Mr. Stiles, now Sir Francis Eyles Stiles, the leſſee. 


This is very eaſily reſolved in point of law; to be ſure it was not 
a ſubſtantial effectual leaſe, till ſealed in 1740. for as to the ſeal- 
ing in 1739. the day before the plaintiff's election, it is admitted at 
the bar that was invalid, for want of a ſurrender of the old leaſes, 
or it would have been a leaſe for four lives, and within the diſablin 
ſtatutes; and no men in their ſenſes would ſet their ſeals to leaſes 
giving a right to two different ſets of perſons for their lives, the 
lame day: Therefore they could have no apprehenſion they had 
made an effectual leaſe, and binding upon the body corporate. 


As to the altering the date from the 26th of June to the 12th of 
November, it ſhews plainly Mr. Sayer himſelf did not apprehend the | 
former were valid leaſes, ſo that they were ineffectual not only in 
point of law, but even in the apprehenfion of the parties till 1740. 
when Mr. Stiles the leſſee found out the management againſt himſelf, 
and infiſted upon an effectual leaſe. 


If it was not a ſubſtantial leaſe in point of law, conſider it next on | 
the foot of equity. | | 


It has been inſiſted, on the part of the defendants, that if there 
was ſuch an agreement in May and June 1739. as bound both par- 
ties in a court of equity, this court, though executory, will carry it 
into execution, and therefore is to be conſidered as final and com- 
pleat from that time. 


There 


476 


The ruleasto There are many caſes with relation to private perſons, where 


Carrying a- 


greements in- 


to execution 
as to private 
perſons, will 
not hold ge- 
nerally as to 
aggregate 
bodies. 


Bodies corpo- Bodies corporate, eſpecially eccleſiaſtical, differ extremely from 
rate, eſpecially private perſons: I do not give any opinion on the caſe I am going to 


eccleſiaſtical, 
differ ex- 
tremely from 
private per- 
ſons. 


happened from the tault of the dean and chapter, or even from the 


proportion. 


member is introduced amongſt them, becauſe, as they had a power 
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agreements have been conſidered as binding, and the court will 
carry them into execution, but will not hold generally as to agree. 
ments made with aggregate bodies, 


Then the queſtion will be, what has been done in the preſent 
caſes on the fide of the plaintiff ; it is called a depoſit only, and on 
the ſide of the defendants a payment, and that the body corporate 
is bound by it, 


put, but ſuppoſe a body corporate, having a power, make an agree. 
ment for a renewal, and the fine is paid, I will not fay the court 
will not compel them to execute a leaſe, notwithſtanding a new 


over the legal eſtate, they had a power over the equitable ; but 
then there will be a great difference where the agreement for the 
contract was not fixed and certain, but might be varied, for here 
was a queſtion between themſelves how the contract was to be 
made. 


Suppoſe there is an enhancing of the fine on the delay of the te- 
nant's applying to renew, that will not alter the right of the new 
member as to his proportionable ſhare of the fine; I will go fur- 
ther ſtill; ſuppoſe the court ſhould conſider an agreement to do an 
act by a dean and chapter as done, where the dean and chapter 
have full power over the revenues, and the tenants full power to re- 
new their eſtates held of them, yet it will prove nothing in the pre- 
ſent caſe, for that will bring it to the queſtion, whether this was 
ſuch an agreement as they were bound by. 


I am of opinion this was not a binding agreement, for it all de- 
pended upon the will of Mr, Edwin the mortgagee, who was no 
party to the agreement. 


Suppoſe a dean and chapter are very reaſonable in the fine they 
demand, and any accident delays the leaſe, which has not at all 


tenant, but from ſome particular circumſtances, yet if the leaſe is 
not compleated till the new member comes in, he ſhall have his 


A blank was left for the lives in the leaſes that were ſealed on 
the 26th of June, and the dean and chapter were not obliged to 
accept of the lives that ſhould be named afterwards, and Mr. Stiles 
fays, he underſtood it as a depoſit only, becauſe the dean and chap- 


ter might, if they pleaſed, diſapprove of the lives. | 
Beſides 


N 
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Beſides this, here was Mr. Edwin in the caſe, who had the legal Where a 
intereſt, and a right to be conſulted as to the ſurrender of the old — 
leaſe; for I am of opinion, if he had refuſed to ſurrender, a court aud chapter 
of equity would not have compelled him, as he was an incum- leaſe, refuſes 
brancer, for he might have objected to the lives propoſed, and '2{vrender, a 


” . a of 0 
inſiſted the lives in being were better, or obliged the tenant, the ty will 4 


mortgagor, to have propoſed other lives, or redeem him: Indeed, compel him, 


if it had been a chattel intereſt, and leaſe for years only, it would sog ehe 1 


inſiſt the li 
have been otherwiſe, for then, upon ſurrendering the old, in which in how M 


there was only a remainder of a term to come, a new and longer better, or, 


. li h = 
term would have been granted, which was an advantage to the == 2 te 
mortgagee, as being a better ſecurity. | mortgage! * 

| a ropoſe 
* N | — or re- 
Mr. Edin did not ſurrender the leaſes, nor were any orders ſent deem him; 


by Mr. Stiles for executing new leaſes till November 1739; the otherwiſe if 


plaintiff was elected the 27th of June before, and therefore is inti- Anno mb 


a chattel inte 
tled to a ſhare of the fine. reſt, ſor there 


| | the granting 
Accidents might have happened in the intermediate time, of deaths ſongei — 


longer term 


in the corporate body, or of ceſſion, upon their being preferred, is an advan- 
which might have made a majority of new members; in that cafe u — 
it would have been abſurd, that a minority ſhould have inſiſted the mY 


agreement was binding, and ought to have been carried into exe- 
cution. | 


By a letter of the 7th of Auguſt 1739, from Sir Jobn Eyles, Mr. 
Stiles's father, to the defendant Sayer, it appears, that it was owing 
to the misfortune of the mortgagees refuſing to ſurrender ; the af- 
fair was not finiſhed; Sir John Eyles acted for his ſon, and therefore 
this imports that the ſon underſtood the payment of the thouſand 
guineas to be as a depoſit only, and had no apprehenſion the dean 
and chapter intended to divide it till the whole contract was per- 
formed; another letter to Sayer of the 31ſt of Auguſt 1739, has been 
read, importing what defendant calls an agreement was not bind- 
ing, but requires a further agreement. 


Then at what time was the conſent of the leſſee, that the dean 
and chapter ſhould divide it amongſt them? certainly not till Au- 
gult 1740, and ſeems to me ſo plain, that I am of opinion there 
was no agreement that could bind this body corporate or leſſee, 


till after the ſurrender, and Mr. Edwin the mortgagee's com- 
ing in. 


Taking it then either in law or equity, it is a clear caſe, that the 
plaintiff is intitled to his ſhare of the fine. 


Vor III. 6F Still 
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If a body wn Still it has been ſaid, that theſe are incerti proventus, and a dean 
portcement and Chapter therefore are juſtified in getting them as ſoon as poſſible, 


an agreement 


with a perſon and that the agreement with a leſſee, and payment of a fine, binds 


to grant him a 26 | | 
ky) the body corporate ; and if a body corporate makes an agreement 


the money is with a perſon to grant him a leaſe, and the money is paid, I will 
paid, though not ſay a court of equity would not carry it into execution; pro- 
lome of the bably it would, though ſome of the members of that body were 


members of 

that body wanting. | | 
were wanting, | 
a court of equity will carry it into execution. 


A dean and But a dean and chapter ought to conſider themſelves as truſtees 


— CT for their ſucceſſors, and not ſuffer any immediate advantage to them- 


any immegi- {elves in filling up vacant lives, to bias their minds in taking a leſſer 


ate advantage fine, to the prejudice of the ſucceſſion, 
to themſelves 


in filling up vacant lives, to bias their minds in taking a leſs time, to the prejudice of the ſucceſſion, 


Where the They have a truſt repoſed in them by the crown, or by their 
—— A founder, for the benefit of the ſucceſſion, as well as for themſelves, 
complete, a and they ought to have the ſucceſſion principally in view, and though 
5 where the matter is finiſhed and complete, a court of equity 


it aſide, but Cannot ſet it aſide, yet they would not ſtrain to ſupport ſuch a. 


they would contract, | 
not ſtrain to 


vpport ſuch ' 
— Upon the whole, I am of opinion the plaintiff is intitled to a de- 


cree for his demand, and on the circumſtances of the caſe, to his 
coſts from all the defendants ; and his Lordſhip decreed accord- 


ingly. 
Caſe 161. April 8, 1747. Ex parte Sirangeways. 
Bill was brought by Mr. S:rangeways againſt his wife, ſhe ap- 


A peared in court, and defired that a guardian might be aſſigned 


to put in an anſwer for her. 


Lord CHANCELLOR. 


A huſband's I am of opinion, that the huſband's bringing a bill againſt her is 


Pringing 4 admitting her to be a feme ſole, and ſhe muſt put in an anſwer as 
wiſe. Þ ad ſuch ; and that he never knew an inſtance of appointing a guardian 


mitting her in this caſe, 
to be a feme 


ſole, and ſhe muſt put in her anſwer as ſuch, 
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April 4177. £x parte Maire. | Caſe 162, 


| Petition Was preferred, praying that an infant, the heir of a The court, 
mortgagee in fee, who was likewiſe a feme covert, might der the fat. 

| | of 7 Ann, 

convey by fine under the ſtatute of 7 Ann. c. 19, the Maſter report- may order an 

ing it to be neceſſary, infant, the 
heir of a mort- 
. . . : FRE agee in fee, 

Lord Chancellor ſaid, this queſtion came before him ſoon after a which 


he had the ſeals, and that he conſulted with Lord Chief Baron Co- likewiſe a 


E y fi 
myns, who thought the court might order an infant that was a feme 6 lvy + doh 


covert to levy a fine; for the act is general, that all perſons under under the ge- 


age ſhall convey and aſſure, and that as a feme covert of full age neral words, 
that perſons 


could not aſſure, but by fine, the court may direct an infant to under age 
convey in the ſame manner in the preſent caſe. Vide Lord Chief Ball convey 
Baron Comyns's Rep. 615. end «fore. 


In the preſent caſe there was only an affidavit of ſervice on the An affidavit 


huſband, which his Lordſhip did not think ſufficient, but directed of fervice on 
the huſband js 


it to ſtand over till the next day, that council might conſent to pot @gcient, 
the prayer of the petition for the huſband ; and the next day he be moſt coo- 


Þ 772 ſent by coun. 
made an order according to the prayer of the petition. if an. he 


prayer of the 
petition. 


April 10, 1747. Ex parte Little, Caſe 163. 


A” to ſuperſede the writ of excommunicato capiendo after This court 


the return day was out. cannot do any 
thing after 


the return of 


Mr. Yorke for the petitioner, cited 1 P. Wms. 435. The King the writ of 
verſus Bunard, where the court inclined to think, that after the n ot. 
writ has been iſſued out of this court, and been brought into the for the King's 


court of King's Bench, and there delivered to the ſheriff, but not Bench have 


yet actually returned into the King's Bench, this court, on a plain — 
error appearing, may ſuperſede or quaſh it. they can com: 
ne 


to return it, 


Mr. Wilbraham of the other fide, cited The King verſus Fowler, and the appli- 
Salk. 293, where it was held by the court of King's Bench, that a cation to quaſh 
rſon in cuſtody, by a writ of excommunicato caprendo, cannot 50 12 be 
into Chancery for a ſuperſedeas, becauſe the writ is returnable in the | 

King's Bench, and they may quaſh the writ, or award a ſuper ſedeas 


as they are judges of the cauſe, and have it before them. 


He likewiſe cited The 2yeen verſus The Biſhop of St. Davids, 
Salk. 294, where the fame rule is laid down. 
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LoRDpD CHANCELLOR, 


After the return of the writ of excommunicats capiendo is out, this 
court cannot, on a petition to quaſh the writ, do any thing in it, as 
they have no authority, for the court of King's Bench have the cog- 


nizance of it, and they can compel the ſheriff to return it, and you 
muſt apply there to quaſh it. 


ne ay; "ugg If the writ had iſſued in the vacation, and had not been yet re- 


vacation, and turnable (for it muſt be returned on one of the return days in the 


1 term) this court would have given relief, and diſcharged the perſon 


would have Out of cuſtody, 
given relief, 
and diſcharg- 
ed the perſon 
outof cuſtody. 


The petition was diſmiſſed. 


Caſe 164. Knight verſus Lord Plimouth, April 10, 1747. 


: * who had been appointed receiver under an order of this 
—_— court of Lord Phmouth's eſtate, having received the ſum of 
this court ſeven hundred pounds and upwards in rents, did not think it ſafe to 
ä remit the money to London, and therefore paid it to Winſmore, a 
Mich was not Conſiderable tradeſman in Worceſter, and took bills of exchange 


ny oy, from him drawn on perſons. in London; Mr. Winſmore very ſoon 
efault of his, 


| for where the after becomes a bankrupt , and there was an application to the court 
rents he has in ſome time ago againſt the receiver, that he may make good to the 


= hands are eſtate the loſs that has happened ; Lord Chancellor referred it to a 
necfiary pre- Maſter to inquire into the fact, and to ſtare it with all the circum- 
caution to re- ſtances to the court, | | 

mit it by bills | 
to London rather than in ſpecie. 


Where a re. It came on to day upon the Maſter's report, and upon the ſtate 
ceiver pays 


2 gt of it as certified by the Maſter, it appeared the receiver did it only 
tradeſmany, for the greater ſafety, as it was a large ſum of money to remit in 


and takes bills ſpecie, and that he had no notice of Winſmore's being in declining 
for the ſum, 


ir de was in Circumſtances, who, till a week before he broke, had as great cre- 
credit at the dit as any perſon in Worceſter. | 

time, though 
he fails ſoon 


after, it ſhall Upon the circumſtances of the caſe, his Lordſhip ſaid, it would 


not affect the be very hard to oblige the receiver to make good a loſs which was 
receiver. 


not owing to any default of his, but as the ſum was large, it was a 
neceſſary precaution to remit it by bills, rather than in ſpecie, and 
at the time the money was paid to Vinſinore, he had no reaſon to 


doubt its being lodged in a ſafe hand, and therefore indemnified the 
receiver in the act he had done. 
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in the Time of Lord Chancellor HARD wIckE. 481 


But ſaid, at the ſame time, he would not lay it down generally, But if the mo- 
that the court will indemnify a receiver appointed by them, if Nen 
ſhould appear he had been guilty of any fraud or colluſion in a tranſ- ful default, 


action of this kind, and that the money was loſt by his wilful de- 2d placing it 


26 M465 . . in what h 
fault, and placing it in what he knew at the time to be an improper new at = 


hand; for he ſhould then be of opinion, the court, as he is an offi- time to be an 
cer appointed by them, would oblige him to anſwer the loſs out g. che 
of his own pocket. 


court will 
oblige a receiver to anſwer the loſs out of his own pocket. 


April 11, 1747. Ex parte Anneſley. Caſe 165, 


LoxDp CHANCELLOR, 


T HERE is no privilege of peerage in Ireland in the caſe of 
waſte ; guære as to England. 


Blunt verſus Doughty, Tereſa Maria Blount, and Mar- Caſe 166. 
tha Blount and others, May 4, 1747. 


J. IST E R Blount the plaintiff's grandfather, by deed of the 1 5th The court 
of May 1710, reciting a ſettlement wherein was contained eee 3 

power for him to charge the manors, &c. thereby ſettled, with to be volun- 

any ſum not exceeding two thouſand pounds, demiſed to Engle- tary, it wary 

field and Libb the manor of Maple-Durham, Sc. to hold to them, a als wh. 

their executors, &c. from the day of his death for nmety-nine years, the ſum given 

on truſt to raiſe two thouſand pounds, and pay the ſame to the de- for them; bat 

tendants Tereſa Maria Blount, and Martha Blount, the plaintiff e. 

aunts, as an addition to their fortune, in manner following, videlicet, ly entered in- 

In caſe one or both of them married, then to pay to one or both of ö 

them ſo marrying one thouſand pounds apiece, within ſix months of fraud, bas 

after their marriage; and if both died before marriage, then to ſuch been held to 

perſon as at the death of the ſurvivor ſhould be intitled to the inhe- 1 

ritance of the premiſſes. conſideration. 

Lifter Blount by his will, dated the 15th of May 1710, © gave 

to the defendants Tereſa and Martha 15001, apiece, to be raiſed 

out of his perſonal eſtate, (except plate, pictures, collection of 

horns and houſhold goods) and to be paid to them within /welve 

months after his deceaſe, with intereſt at five per cent. from his 

death, and after other legacies and debts paid, gave the reſidue of 

his perſonal eſtate (except as aforeſaid) to the defendants equally 

between them, and likewiſe by bis will requeſted his ſon Michael 

Blount, then an infant about the age of ſeventeen ; that when he 

married he would give defendants one thouſand pound apiece, ſix 

months after they ſhould be married, and likewiſe gave all the ex- 

cepted plate, &c. to Michael Blount, he paying for the ſame 

within twelve months after his marriage, or age of twenty-one, 

e one thouſand pounds to theſe defendants as an addition to their 
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fortune, and made Henry Englefield and Martha Blount, defen. 
dants mother, executors.” „ 


Lifler Blount died June 10, 1710, after whofe death Micbae/ 


Blount, the only fon and heir of Lifter, by a recovery, barred the 
intail in his father's marriage ſettlement, and thereby became in- 
titled to an eſtate in fee in the premiſſes, ſubje& to 2000 J. additional 
portion ſecured by the deed of the 15th of May 1710, 
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CUTOY'S. © | 


* By articles of agreement of the 1oth of June 1714. between 
Tereſa and Martha Blount of the the firſt part, Michael Blount of 
the ſecond, and the executors of Lifter Blount's will of the third, 
reciting the will as above, and that Michael was willing to accept 
the plate, pictures, c. at the value of one thouſand pounds, 
and that the whole amount of what the defendants Tereſa and 
Martha were to have towards their maintenance whilſt they con- 
tinued ſingle, would not be above 9311. 8s. 9d. apiece, which 
was conceived to be too little to maintain them according to their 
birth, which being added to the 1000/7. apiece ſecured by their 
father's ſettlement, would make their whole fortunes, in caſe 
they married, amount to but 1931/. 8s. 9. each; and further 
reciting that Michael having attained his age of twenty-one, out 
of brotherly love and affection, was reſolved to augment their 
fortunes, it was witneſſed, that for ſettling all controverſies be- 
tween the parties, and ſecuring to the defendants a competent 
maintenance while ſingle, and portions in caſe of marriage; the 
defendants covenanted with the executors of Lifter Blount, that 
it ſhould be lawful for them to pay the money which remained 
in their hands of Liſter's perſonal eſtate to Mrchael, and deliver 
to him the reſt of the perſonal eſtate undiſpoſed of, and to make 
over all the right and intereſt of the defendants in the ſame for 
his uſe and benefit; and that the defendants would execute to the 
executors a general releaſe of all their demands by virtue of the 
will; and in conſequence thereof, Michael covenanted with the 
defendants Tereſa and Martha, that he, his heirs, executors, or 
adminiſtrators would, upon the defendants executing ſuch releaſe, 
give to theſe defendants two ſeveral bonds in the penalty of 40001. 
for payment of 102 5. to each of them, their executors, &c. on 
the 25th of March next (which was accordingly paid to the defen- 
dants), and alſo fifty pounds a year to each of them, clear of 
taxes, half-yearly, ſo long as they continued unmarried ; and alſo 
to pay to the defendants reſpectively the further ſum of 1000/. 
within fix months after their reſpective marriage, over and above 


the 1000/7. ſecured to them by the deed of the 15th of May 
1710,” 


Tereſa and Martha did afterwards give a releaſe to the exe- 


And 
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And Michael did, by two bonds dated the 7th of May 1716, bind 
himſelf, his heirs, &c. in the penalty of 2000 / conditioned to pay 
to each of his ſiſters 50 J. a year without deduction whilſt ſingle, 
and to each of them, their executors, &c. 1000/7. fix months after 
their reſpective marriages. 


Michael was at his death indebted in above 40007. by bond and 
otherwiſe, 


The bill was brought by the ſon of Michael, that the 2000/7. pro- 
vided for Tereſa and Martha Blount may be raiſed out of the per- 
ſonal and real aſſets of Michael, and paid purſuant to the truſts of 
the deed of the 15th of May 1710, and that the remainder of the 
ninety-nine years term in the truſt eſtate might be aſſigned to attend 
the inheritance. 


At the hearing of the cauſe it was decreed, that it be referred 
to a Maſter to take an account of the perſonal eſtate of Michael, 
and to ſummon his creditors, and to ſtate the ſeveral incumbrances 
and debts, and reſerved the conſideration as to the ſatisfaction of the 
teveral debts and incumbrances, till after the report. 


It came on now upon the Maſter's report, by which it appears 
that there were a great number of bond creditors of Michael Blount, 
ſubſequent in time to the bonds given by him to Tereſa and Mar- 
{ha Blount. | 


The principal queſtion was, whether the bonds to Tereſa and 
Martha are voluntary, and to be poſtponed to juſt debts. 


Mr. Solicitor general for the defendant cited Bell verſus Scott, 
2 Lev. 70. and Newſtead verſus Searle, February 20, 1737, before 
Lord Hardwicke, 1 Tr. Atk. 265. and the caſe of Doctor Young and 
The truſtees of the late Duke of Wharton, and ſome of his bond cre- 
ditors, alſo before Lord Hardwicke, 2 Tr. Atk. 152. Caſe 136. 


LokD CHANCELLOR. 


The queſtion is, whether the two bonds of the 7th of May 1716, 
from Michael Blount, were voluntary, or for a valuable conſideration, 


If to be conſidered as merely voluntary bonds, then they are 
within the caſe of Jones verſus Powell, before Lord Harcourt, Eg. 
Caf. Abr. 84. and ought to be poſtponed to all debts. 


If for a valuable conſideration, then they muſt be allowed to 
come in with the bond creditors of Michael. 


I am of opinion they are not mere voluntary bonds. f 
2 9 75 It 
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It would be extremely dangerous for the court to determine them 
to be voluntary; if they are not adequate, or tally exactly with the 
ſum given for them, the. court has not meaſured the conſideration of 
debts of this kind by exact rules of proportion of value, nor does 
it require that the conſideration ſhould be commenſurate to the value 
of the eſtate ; but if ſuch a contract was fairly entered into without 
any circumſtance of fraud, then it has been held as made for a 
valuable conſideration : I was of that opinion in Newf/lead verſus 
Searls, and in Doctor Young's caſe. 


Where a fa. Here was a requeſt likewiſe by the father of Michael to make 
ther makes a good the father's will, and if a bare requeſt only, would have been 
deve amt a ſtrong circumſtance in favour of the defendants ; but where a fa- 
the particulars ther makes a will, and is conſidering the particulars and ſituation of 
of his _ the eſtate, and gives a legacy to the ſon, and deſires he will do an 
8 _ act for the benefit of his ſiſters, this to be ſure does amount to an 
defiring he obligation upon the ſon as far as the value of the father's eſtate ex- 


will do an at. . 
for his Gfter's tends; and in many caſes a requeſt has been conſtrued to amount to 


benefit, this an abſolute deviſe. 
amounts to an | 
obligation upon the ſon, as far as the value of the father's eſtate extends. 


Where a ſon If the ſon taking a benefit from the father's will, promiſes to make 
— ag it good, this may be a valuable conſideration for a bond or ſettle- 
father's will, ment, and would not be fraudulent ; and this was a very ſtrong 
nw hn ingredient in the caſe of Mr. Thynn of Egham, where the court 
this ol, 6: a decreed againſt the fon, as he had declared that he would be only 
valuable con- an executor in truſt for her under the father's will. Eg. Caf. Abr. 


ſideration for „ 
A bond, and 380. 1 Vern. 296. 


would not be 
fraudulent. It has been objected here, that the ſon was under age at the time 
of the will, and at the death of the teſtator. 


A promiſe But if, after coming of age, he thought fit to renew that promiſe, 
—_— ._ the promiſe under age may be a conſideration for a promiſe when 
ſideration for Of age, and has been ſo held at common law. | 


a promiſe 

r go further, and even abſtracted from this, think it a good 
conſideration: The ſiſter took a bond inſtead of ready money, for 
they were intitled to have received above 450 /. apiece, and might 
then have improved that ſum, in the funds, and in this length of 
time made it conſiderable. | 


No body can tell likewiſe how far the undertaking of the bro- 
ther to perform the promiſe might create a facility in the ſiſters in 
taking the account of Lifter Blount's eſtate. 


They were alſo intitled, on the delivery of a ſpecifick legacy to 
Michael, to a farther ſum, valued by the teſtator at a thouſand pounds: 
I They 
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They likewiſe conſented the reſidue ſhould be paid over to Michael, 
and take his bond, his perſonal ſecurity for payment of the money. 


This was a conſideration, and a very material one; it was a great 

prejudice to them to loſe the immediate payment of the money, and 
as great an advantage to Michael to have it in his hands; a releaſe 
beſides was given by the defendants to the executors of Liter Blount. 


All theſe things complicated together make a good conſideration, 
for it is an intire contract, and muſt be taken together; and I cin- 
not divide it, for no body can fay the ſiſters would have permitted 
the brother to retain this thouſand pound, unleſs he had agreed to 
perform the promiſe. 


The determination I ſhall make will not be liable to the incon- Where the 
venience ſuggeſted bv the council for the creditors ; for whenever the art fees a 
, a K : conſideration 

court ſhall fee a conſideration is made up, with a view to defraud js mide up 
creditors, the court will lean againſt it, and redace it to what is juſt with a view to 


and equitable : But there is no ſuch ingredient in the preſent caſe, inen, me” 
will reduce it 
2 Lev. 70. is a very ſtrong caſe; there a feme covert joins in an te bat isjult 
. Wy and equitable, 
. alienation of her jointure, and had another made the ſame day 
without precedent articles or agreement; and it was held by Hale, 


and the whole court, not to be fraudulent againſt purchaſers. 


To be ſure, where this is any ſymptom of fraud, and done with 
an intention to cover ſomething againſt creditors, the court will 
not ſuffer it to prevail; but as this tranſaction is clear of any ſuch 
imputation, I am of opinion the two ladies Mrs. Tereſa and Mrs. 
Martha Blount are to be confidered as bond creditors for a valuable 
conſideration, for the whole ſum. 


Eaher term, May b, 1747. Cale 167. 


Lok CHANCELLOR, 


I is not a ſufficient inducement to the court, to diſſolve an in- 1g defendant 
junction for ſtaying waſte, that the defendant in his anſwer ſwears, by bis anſwer 
he has not committed any waſte ſince the filing of the bill, for as e e 
he admits that he has done waſte before, the court will preſume he 3 


may do further waſte: the injunction therefore muſt be continued. bing o a bill, 
t oug E 


{wears he has committed none ſince, yet that is not ſufficient to induce the court to diſſolve the injunction. 
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A plaintiff ow Where a caufe is abated by the death of a defendant, the plain. 
the death ol a tiff is not obliged to bring a bill of revivor, but may file a new 


— bill, becauſe the plaintiff may think perhaps, that he can make a 


bring a bill of better caſe than by the firſt bill. Vide 1 Vern, 463. where this rule 


wor, but . , - 
ay te Y is laid down. 


new bill. 


Caſe 168. Ridout verfus Pain, May 9, 1747. 
IL. + $69. SO. © | 
R. P. in the * chard Pain the plaintiff, Elizabeth's firſt huſband, made his 


_ 8 — cc will on the fourth day of Auguſt 1733. and after therein re- 
fays, * All © citing, that he had already ſettled the moiety of his farm and 
the reſt, re- ( lands in Ovingdeane, in jointure on (the complainant) his then 


e of © wife, and that in caſe he ſhould die he thought that not ſufficient 


my goods, © for her to live hoſpitably upon, did by his will give to the plaintiff 
chattels and « FEigabeth one moiety of the other half part, not ſettled on join- 


rſonal e- . 1 
88 « ture to her, for life, and alſo gave to her all his manſion- houſe 


with my real © with the out-houſes, Sc. wherein he then dwelt in Lewes, and 
fare, not © alfo a ſmall parcel of Breokland in Lewes, for her life, and did by 


herein e n 
deviſed, Igwe * his will give to his fiſter Mary Pain (now Mary Jones) the other 


3 * ** moiety of the unſettled moiety of Ovingdean, and after the death 
hs bs as * of the ſurvivor of Eligabeth and Mary to truſtees, to the uſe of his 
ecutrix.” * brother Robert Pain for life, with remainder to the heir male of the 
2 ert „“ body of Robert, remainder to Thomas Pain, remainder to the 
Rue * heirs male of his body, remainder to the teſtator's own right 
_ carry the * heirs: he likewiſe gave the manor of Gravely farm, and Wild- 
__— = « gooſe land, parcel of the fame, to Robert and his heirs, charged 
withfanding ** with legacies; he further gave to Robert Pain the reputed manor 
they are ac- © of Redball, Redball farm, and new farm, parcel of Redball, and 
ay ers the heirs male of his body, and a farm called Burſtall in Surrey 
words goods, “to his ſiſter Mary and her heirs, and two farms in Harney and 
—— oe Laughton in Suſſex, to his brother Thomas Pain and his heirs 
e male; and for want of heirs male of either Robert or Thomas, 

then he gives the laſt mentioned premiſſes in truſt for his own 

right heirs, and all the reſt, refidue and remainder of his goods, 

chattels and perſonal eſtate, together with his real eſtate, not herein 


before deviſed, be gives to the plaintiff Elizabeth, whom be ap- 
e pointed ſole executrix. | 


The teſtator died on the 17th of January 1733. without making 
any other deviſe or diſpoſition of his real eſtate, and at the time of 
his death was ſeiſed of the advowſon of Ovingdean, and the fourth 
part of a wharf called Sabs-Key in London, which eſtates are not 
mentioned in the will, nor deviſed ſpecifically to any perſon. 


The teſtator not leaving perſonal aſſets behind him ſufficient for 
ayment of his debts, and ſeveral diſputes ariſing between the 
plaintiff E/7zabeth, and Robert, Thomas, and Mary Pain, touching 
the 


3 
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the will and the reãl and perſonal eſtate of the teſtator the plaintiff 
Elizabeth, and the defendants agreed to refer all matters in dif- 
ference to the determination of Mr. Newdigate and Mr. Staples, and 
the plaintiff and the defendants did by ſeveral bonds dated the 6th 
of June 1735. bind themſelves in the ſum of one thouſand pounds 
each, to abide the award of Mr. Newdigate and Mr. Staples. 


In purſuance of the ſubmiſſion, the arbitrators made their award 
on the 17th of October 1735. and reciting that the perſonal eſtate 
of the teſtator fell ſhort five hundred and ten pounds fix ſhillings 
and fix pence to pay his debts, awarded the deficient ſum to be paid 
by the plaintiff and the defendants in proportion to the value of 
their ſeveral freehold eſtates, which came reſpectively to them on 
the teſtator's death, either by deſcent or deviſe ; and did further 
award with the like conſent of all parties, that one or more fine or 
fines, recovery or recoveries ſhould be levied and ſuffered of the whole 
eftate of Richard Pain the teſtator, as ſoon as conventently might be; 
and that all or any of the parties ſhould join in the ſame, as council 
ſhould direct, and that a deed to lead the uſes thereof ſhould be exe- 
cuted by ſuch parties, to confirm the ſaid eſtates in the ſame man- 
ner as the ſame were given by the will of Richard Pain, at the pro- 
portionable expence of the parties. 


By leaſe and releaſe of the 19th and 20th of May 1737. reciting 
the will, the differences between the parties, the arbitration bonds 
and the award, it is by the ſaid indenture witneſſed, that for the 
better performing the award, and effecting the purpoſes ſubmitted 
thereto by the ſaid parties, and in conſideration of five ſhillings 
apiece paid by Nathaniel Trayton to the plaintiff Eligabetb, and 
Robert, Thomas, and Mary Pain, they did grant and releaſe to Tray- 
ton and his heirs, all the eſtates before mentioned, of which Richard 
Payn, Eſq; died ſeiſed, or poſſeſſed of, to hold to the ſaid Trayton 
and his heirs, to the intent that he might become tenant of the 
freehold of the premiſſes, ſo that three or more recoveries might be 
had againſt him, for barcing all eſtates tail and remainders in the 
ſaid premiſſes, that the ſame might be conveyed according to the 
intent and will of the teſtator, and declared the uſes thereof as fol- 
lows, videlicet, as to the manor of Ovingdean, advowſon of the ſame 


| pariſh church of Ovingdean, and as to the dwelling-houſe wherein the 


plaintiff Elizabeth then lived, and the parcel of Brookland, and the 
undivided fourth of Sabs-Key, to the uſe of Elizabeth for ber life, and 
after her deceaſe to a truſtee, in truſt for Robert Pain during his 
life, with limitations to his iſſue male, and ſeveral remainders over, 
remainder to the teſtator's right heirs. 


The plaintiff executed theſe deeds, upon an apprehenſion that the 
uſes therein were agreeable to the will, being ſo informed by Robert, 
Thomas, and Mary Pain, and their attornies, and in er 7 

theſe 
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theſe deeds in Michaelmas term 11 Geo. 2. recoveries were ſuffered 
of the ſaid premiſes ; on the 29th of May 1739. the plaintiff inter- 
married with Mr. Ridout, and they infilt that Elizabeth is well in- 
titled to the fee- ſimple of the manor of Ovingdean, and alſo of the 
rectory of the pariſh of Ovzndean, which are not mentioned in the 
wiil, and alſo of the dwelling- houſe in Lewes, and to Brookland, 
and to the undivided fourth of Sabs-Key, and have brought their 
bill to have the benefit of the will and award, and that the eſtates 
claimed by them may be conveyed to them and the heirs of Eliza- 
beth for ever. 


The defendants infiſt, that the uſes in the releaſe declared are 
agrceable to the expreſs words of the will, and that the plaintiff by 
the will of her late huſband is intitled to a moiety of the other half 
part of Ovingdean, not feitled in jornture, to the manfion-houſe in 
Lewe, and to the Brookland, for ber life only, by the expreſs words 
of the will; and as to all the refidue of his real eſtate, not particu- 
lacly mentioned therein, they apprehend that he only intended her 
an eſtate for life, becauſe he declared the reaſon of his making ſuch | 
Farther provfion for her was that he thought ſuch jointure not Juſfi- 
cient for her to live hoſpits bly upon, and that was his only intention 
of deviſing her any part of his real eſtate. 


Mr. Attorney General for the plaintiff inſiſted, the reſiduary 
words paſs the eſtates in reverſion as well as poſſeſſion, and that the 
whole intereſt of the' teſtator in his ſeveral ettates not before dif- 
poſed of paſs to the wife. 


Suppoſe a man gives an eſtate to A. for life, and afterwards ſays, 
J give all my real eſtate to A. that this would paſs the reverſion, 
becauſe at the time of the deviſe for life the teſtator had the rever- 
fion in him, and therefore ſomething ſtill remaining muſt paſs by 
the latter words, all my real eſtate, which was the reverſion, 


He cited the cafe of Sir Letton Strode verſus Ruſſell, 2 Vern, 621. 
to ſhew that the words /ands, tenements and bereditaments, have 
been held ſufficient to paſs the fee in a deviſe ; and to the ſame pur- 
poſe Beachcreft verſus Beachcroft, 2 Vern. 690. and Cook verſus 
Gerrard, I Lev. 212. | 


Mr. Brown of the ſame fide cited no caſes upon the general doc- 
trine, becauſe ſo well eſtabliſhed, but only thoſe that bear a reſem- 
blance to the particular wording of the will, vis. Hopewell verſus 
Ackland, in Salk, 239. and in Lord Ch. B. Comyns 164. and Scott 
verſus Aiberry, Lord Ch. B. Comyns 337. and Hyley verſus Hyley, 
3 Med, 228. | 


Mr. 
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Mr. Solicitor General for the defendants ſaid, whether Elizabeth 
is intitled to an eſtate for life only depends on two queſtions : 


Firſt, On the general conſtruction of the will, and whether the 
words, together with my real eſtate, are to be conſtrued to extend to 


the whole ſpecies of real property he had, or to that he had not be- 
fore mentioned in his will. 


There is a difference between a general ſubſtitution of real and 
perſonal eſtate ; for if a man gives a perſonal thing to A. he gives 
it him for ever, without any neceſſity for a limitation, or qualifica- 
tion of what eſtate : But in real the word e/tate either ſignifies the 
intereſt a man has in the eſtate, or only the thing, the land, and 
inſiſted that in the preſent caſe it means only the thing, and the 
teſtator did not intend to give his intereſt in it likewiſe. 


He cited Wrigbt verſus Horne in the Common Pleas in the time 
of Lord Chief Juſtice Eyres, Hil. 1724. 1 Mod. Caf. in Law and 
Eg. 221. where it was held the reſiduary words did not paſs the 
eſtate, but it deſcended to the heir; he cited likewiſe Martaul and 
Twiſden, Eq. Caf. Ab. 211. 


He argued, that the teſtator would not have given the plaintiff 
an expreſs eſtate for life, for an increaſe of maintenance, if he in- 
tended to have added the fee afterwards. 


In Hopewell verſus Ackland, and Scott verſus Alberry, the court, he 


either of them is there any limitation of what eſtate, ſo that pro- 
bably the perſons who determined them, thought real eſtate would 
paſs as well as perſonal without limiting for what eſtate: In the 
reſent caſe are only the words real effate, but not the words, as 
in thoſe caſes, of whatſoever and whereſocever. 


The ſecond queſtion is, if the plaintiffs are intitled to any relief 
after the award : The teſtator died in 1733. the differences were 
referred to arbitrators in June 1735. all the parties were appriſcd of 
the will, and of the doubt in the will, and agreed that the arbitrators 
ſhould determine this diſpute among the reſt, and they have awarded 


chuſe to go into a court of juſtice, but to refer it to private per- 
ſons, they are equally bound by their deciſions, as if determined in 
law or equity. 


The perſon who drew the deed to lead the uſes was Elizabeth's 
council, ſo that there is no pretence of fraud and impoſition ;' and 
therefore the court will not ſet the whole at ſea again, upon no 
other ſuggeſtion, but the miſtake of the arbitrators as to the con- 
ſtruction in law of the will, 

Vor, III. TT 61 He 


ſaid, went upon the intention, and not upon the word e/tate, nor in 


it to be only an eſtate for life in the wife; and if perſons do not 
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He cited for this purpoſe the caſe of Anglſea verſus Angleſa in 
Ireland, and which by appeal came before the houſe of Lords here 
upon this point, whether as Lord Angleſea had ſubmitted to arbi- 
tration merely on a miſapprehenſion as imagining Charles Annefley 
had no intereſt under ſeveral wills, and codicils, ſhould be bound 
by the ſubmiſſion ; and the houſe cf Lords determined the agree. 
ment to be binding on Lord Angleſea. 


Mr. Attorney General in reply faid : The deviſe to Elizabeth in 
the firſt part of the will was intended for a maintenance, and the 
latter as a gift; and why is ſhe not intitled to a bounty from the 
teſtator, as well as any other deviſee. 


The council for the defendants argue, that where a teſtator has 
given an expreſs eſtate for life, it ſhall not be conſtrued the te- 
ſtator meant by other words to give a greater eſtate ; but this ar- 
gument muſt be confined to thoſe caſes where it has been deter- 
mined that an expreſs deviſe for life ſhall not by implication be in- 
larged into a greater eſtate ; but this does not prevent a teſtator, 
notwithſtanding he has in the former part of a will given only an 
eſtate for life, from giving afterwards a larger eſtate by expreſs 
words. | 


As to Mr. Solicitor General's ſecond point, that the parties are 
bound by the award, it would be deſtroying one principal rule in 
equity, that the court ought to relieve againſt miſtakes. 

To day the cauſe was in the paper as ſtanding for judgment. 

Lord CHANCELLOR. 


I did not direct it to ſtand over from any doubt in my mind, as 


to the points made in the cauſe, but that I might have time only 


to ſettle what the decree ſhould be. 


He then ſtated the will, and the ſeveral deviſes and limitations of 
the teſtator's real eſtutes, and ſaid, I mention theſe particularly, be- 
cauſe I think the diſiribution of the ſeveral parts of the eftate are ma- 
terial upon the conſtruttion of this will. 


The teſtator died ſoon after the making of it, and controverſies 
ariſing between the plaintiff Elizabetb, the widow of the teſtator, 
and his heir at law, and the reſt of the defendants, they agreed to 
refer all matters in difference to arbitrators, who awarded that re- 
covertes ſhould be ALY of the whole ejtate of Richard Pain, and a 
deed to lead the uſes thereof ſhould be executed by all the parties, to con- 
firm the eſtates in the ſame manner as they were given by the will. 


There 
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There is nothing particular that binds down the parties in the 
award, becauſe the uſes it directs are relative to the will. 


The parties ſigned their conſent to this award. 


And by deed to lead the uſes, bearing date the 2oth of May 1737. 
the plaintiff Elizabeth and the defendants releaſe to Nathaniel Tray- 
fon all the eſtates compriſed in the will, to make him tenant to 
the præcipe, for ſuffering recoveries to bar the eſtate- tail in the pre- 
miſſes, that the ſame might be conveyed and aſſured according to the 
intent of the will of the teſtator. | 


It is to be relieved againſt this ſettlement that the bill is brought, 


and the particular complaint is that there are four parcels limited 
(by the deed to lead the uſes,) to Elizabeth for ber life only, con- 
trary to the will of the teſtator, and intention of the parties ; the 
firſt two parcels are not mentioned in the will, Sabs-key, and the 
advowſen of Ovingdean ; the ſecond two parcels are deviſed to Eli- 
. zabeth under the will, videlicet, the houſe in Lewes and Brookland, 
in all which be claims the fee-jimple, 


The queſtion, is, whether ſhe is intitled to the inheritance. 


This depends in the firſt place on what is the true conſtruc- 
tion of the will, and what eſtate ſhe took under it. 


And in the ſecond place, if the conſtruction be with her, then 
whether tbe agreement, and the award, and the ſubſequent deed, have 


altered the caſe, and created a bar to the equity that is ſet up by 
the bill. 


The firſt queſtion divides itſelf into two ſubordinate queſtions ; 
Iſt, as to the parcels not taken notice of by the will; and 2dly, as 
to thoſe two deviſed by the will, whether the inheritance of 7he/z 
four parcels paſſes by the words in the reſiduary clauſe. 


As to the firſt, it is very plain that the inheritance paſſed, and 
will not admit of a doubt. ES | 


Lord Hardwicke then read the words of the reſiduary clauſe. 


There can be no queſtion but the words, 7ogether with the real 
eſtate, will carry the land and inheritance, notwithſtanding they are 
accompanied with the other words goods, chattels, Fc. for though 
there are caſes where it has been doubted, whether the word eſtate 


Joined to goods, Cc will carry the real eſtate, yet when a teſtator 


_ lays, together with my real eſtate, it puts it out of all doubt. 


The 
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The caſe of Marhant verſus Twiſden, cited by Mr. Solicitor Ge- 


neral, was very different from this, for there the words were chattell 
real and perſonal, 


Chattels real, What are chattels real? leaſebolds and terms for years! not called 
5 a ſo, as being real eſtate, but becauſe they are extractions out of the 


real eſtate, real, as Lord Chief Juſtice Holt called _— 


but becauſe 
they are extractions out of the real, 


The refidoary Then, if the reſiduary clauſe includes the real eſtate, does it con- 
1 tain the intereſt as well as the thing ? There is no doubt but it does, 
ae intereſt as Eſpecially ſince the caſe of the Counteſs of Bridgewater and the Duke 
* ne. Of Bolton, in 7 Med. 106. which is a book of no authority, but the 
"» cal is well reported. Lord Chief Jnſtice Holt in delivering the 
opinion of the court, ſays, that by conſequence of law it carries the 

fee, for the word eſtate implies a fee- imple, for that is the general 

eſtate which every man 1s ſuppoſed to be ſeifed of, and comes from 

Alando, becauſe it is fixed and permanent, and imports the abſoluteſt 

property that a man can have; he argued too, it imports a fee from 

the manner of pleading a gue eſtate, as in a formedon the tenant 

pleads J. S. was inteoffed with warranty cujus ftlatum the tenant has, 

and that ſhall be underſtood of a fee, This caſe has never been 

doubted fince. (Vide a Report intitled Hoit's Caſes from 1688 to 1710. 


P. 281.) 


The conſequence of this is, that as to the two parcels not men- 


tioned in the will, there can be no doubt but they paſſed by the re- 
ſiduary clauſe to the plaintiff Eligabetb. 


The next queſtion is, as to the her two parcels deviſed by name 
to Elizabeth for life, whether the reverſion in fee of theſe eſtates, 
is included in the reſiduary clauſe ? 


2 ar I think it has been clearly ſettled ſince the caſe of Wheeler verſus 
tne cate o 


f Walroon, in Allen 28. that the reverſion will paſs by the word reſt 
Watrom in of my lands, and followed by all that ſuit of caſes of Mil liaus verſus 
Allen 28. Tidcot, 2 Ventr, 285, 286. Litton verſus Faulkland, &c. 2 Vern. 


— —— 621, and in ſeveral others in 3 Mod. and Car tbeæv. 
by the word 
reſt of my 
lands, in a 
devile. 


Then the queſtion is, | whether there is any thing particular to 
take this caſe out of the general rule. 


One objection has been raiſed from the recital in the will, which 
is as follows, That he had already ſetdded the moiety of his farm 
and lands in Ovingdean in jointure on his then wife, and that 
<« incaſe he ſhould die, he thought that not ſufficient for her to live 
e hoſpitably upon, and therefore did by his will give to Elizabeth 

3 one 
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te one moiety of the other half part, not ſettled on jointure to her 
ce for life, Se. 


From hence it was argued, that by this will he intended to give 
Elizabeth but an eſtate for life to increafe her maintenance. 


It is moſt manifeſt the teſtator did not intend to confine his bounty 
in all his eſtate to his wife for life, for he has not barely given her 
the uſufructuary intereſt in goods and chattels, but the whole pro- 
perty, and therefore as clear, that the inheritance paſſed in thoſe 
parts of the real eſtate, of which the will takes no notice, and it 
is inferring a great deal too much to ſay that he intended to give 
her nothing but for life, and does not furniſh any argument to 
overturn the general rule, 


Another objection has been ſtarted, that the reſiduary deviſe is 
to the ſame perſon who is before made tenant for life, and therefore 
inconſiſtent to give her the ſame thing in fee, which he had given 
her for life only, in the former part of the will. 


This objection deſerves to be conſidered, but I think is not ſuffi- 
cient, it is a great deal too much, to ſay that when a man makes a 
will, and gives a perſon a particular limited eſtate in one part of 
that will, and afterwards deviſes to the ſame perſon in more general 
words, that the deviſee ſhall not take benefit by ſuch general reſi- 
duary deviſe ; here are no reſtrictive words, if there were, would 
have made a material alteration in the caſe. 


The law preſumes that a teſtator even in making his will may Where a mm . 4.445 


. g ; . a gives a farm = 72.4 
vary his intention; as ſuppoſe a man gives a farm in Dale to A. and 1 55 . 7 85 . 7 


bis heirs in one part of the will, and in another to B. and his heirs, and his heirs 
it has been held by the old books to be a revocation; but latterly in one part of 


{t d o h a * . d. is will, and 
COn rue elt cr a jointenancy OT tenancy in COMMON, accor ng to in arother ta 
tke limitation. B. and his 

| heirs, it is 


no conitrued 


As to the caſes upon this head, the only one that carries an opi- either a joint- 
nion in point is Ayley verſus Hyley, in 3 Mod. 228. and Combers, gz. tenancy or 
where it was adjudged, that if it had not been for an exception in in. 40. 


the will, the words reſt and remaining part of his eſtate would have cording to the 
paſſed the reverſion in fee. limitauon. 


I do allow that is only a judicial opinion, and not a judgment in 
point; but then conſider that the cafes of Hopewell verſus Ackland, 
and Scott verſus Alberry, determined fince, agree with this; in the 
latter the teſtator ſays, as touching the worldly eſtate it hath pleated 
God to beſtow upon me, I give the ſame in manner following ; 
Item, I give to J. S. all that my parcel of land lying in Waltham 
Abbey being the lands in queſtion) ; Lem, I give to the ſaid J. S. 

Vor. III. 6 K my 
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my wearing appar}, linen, books, 49th all other my eftate wwhatf. 
ever and whereſoever not berein before given and bequeatbed. 


When a teſla- Tt is true the words for life are not in it, and it may be faid the 

Mu. Se latter words are explanatory of the intention in the former, but the 

whatſoever Court did not put it at all upon this ; but held that from the force of 

and whereſo- the words themſelves, that when teſtator gave all bis eflate what- 

prebends all ſoever, it comprehended all that he had, real or perſonal eſtate. 

that he had, 

cat or Per- Tt is very plain therefore, that the reverſion in theſe two parcels 

, likewiſe paſſes to the plaintiff Eliaabeth by the reſiduary words, and 

whatever may be the general argument, a particular one ariſes here 
from the will itfelf in favour of this conſtruction; for as to part of 
what he gives to El:zabeth for life, he diſpoſes of the inheritance 
to his brother, and his iſſue, remainder to his own heirs, and then 
gives the reſt, reſidue, &c. to Elizabeth ; this is ſnewing how much 
he meant ſhould go in reverſion to his heirs, and might very na- 
turally give the inheritance in the reſidue to Eligabetb, after he had 
taken out by way of exception what he intended to give to other 
perſons. 


This being the true conſtruction of the will, then the next queſ- 
tion is, whether the award and the agreement of the parties ſigning 
the award, and the ſubſequent recovery and declaration of the uſes, - 
will be a bar to the plaintiffs, 


It has been objected by the defendant's council, that the award 
will ſtand in the plaintiff's way, and that whether rightfully or 
wrongfully determined, as the arbitrators are judges of their own 
chuſing, the parties are bound by it, eſpecially as no circumſtances 
of fraud are pretended, and there would be no end of controverſies, 

il parties were allowed to come into this court afterwards. 


I agree this to be the general rule, not to open ſuch agreements ; 
and the caſe of Can verſus Can, determined by Lord Macclesfield, is 
very ſtrong to this purpoſe, 1 P.Wrms. 723. 


But theſe authorities are not at all ſimilar to the preſent cafe, for 

ſuppoſing this had depended on the award, and that had directed 

different uſes than are in the will, if the arbitrators are miſtaken in 
a plain point of law, it is a ground to ſet it afide. 


If arbitrators The caſe of Comforth verſus Green, in 2 Vern. 705. will determine 


in a plan this point, where Lord Cowper lays it down, that if arbitrators go 
point of law, upon a plain miſtake either as to law or fact, equity will relieve 
Ir 1s 2 ground againſt the award; and in the caſe of Medcalf verſus Ives, the 18th 


to ſet aſide an 


award, other- Of June 1737. I Was of the ſame opinion. Vide 1 T. Ath, 63. 
wiſe if it had | 
been a doubt- 


ful one. | 3 If 
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If indeed it had been a doubtful point of law, the arbitrators award 
might have ſtood, notwithſtanding the court upon great delibera- 
tion ſhould be of a different opinion, 


But I am delivered from this, becauſe the award does not ſpecify 
any particular uſes, but directs, That a deed to lead the uſes of 
« the fines and recoveries ſhould be executed by all the parties, to 
« confirm the eſtates in the ſame manner as the ſame were given by 
« the will of Richard Pain.“ There is indeed a recital in the award 
which affords a conjecture, but I am not to determine by arbitrary 
implications, | | 


Then the only queſtion is, whether I am to relieve againſt the 
deed of the 2oth of May 1737. if this varies from the uſes of the 
will, and the plain legal conſtruction, it differs equally from the 
award, and therefore there is no occaſion to enter into the debate 
how far the court have power over awards, or will confirm or ſet 
aſide the agreement; and that brings it to what is the true conſtruc- 
tion of the will, which I have mentioned before, 


&« I therefore declare, that the plaintiffs in the original cauſe are 
« intitled to have the uſes of the deed of the 2oth of May 1737. 
« ſo far as they relate to the particular parts of the real eſtate of the 
te teſtator herein after mentioned, rectified and varied, according to 
et the true conſtruction of his will; and do order and decree that 
e the teſtator's houſe, and the piece of Brookland in Lewes, and 
* alſo the advowſon of the pariſh church in Ovingdean, and the 
“ fourth part of the eſtate called Sabs-Key in London, with their re- 
e ſpective appurtenances, be conveyed to the plaintiff Elizabeth, 
te the wife of the plaintiff Richard Ridout, and ber heirs, and the 
* plaintiff Mr. Ridout preſent in court, conſenting to pay the teſta- 
% tor's debts that remain unſatisfied, and likewiſe to reimburſe the 
* defendants any of the teſtator's debts they may have paid off; I 


* debts as remain unſatisfied, and any of the defendants who have 


** creditors, to receive a ſatisfaction from the plaintiff Mr, Ridout 
for what they have ſo paid, | 


Sir 


* do further order, that he do pay off ſo much of the teſtator's 
* paid any of the teſtator's debts, are to ſtand in the place of the 
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Caſe 169. Sir James Lowther verſus Stamper, May 8, 1747. 


, The court R. Barlia, before the anſwer was come in, moved for an in- 
| will not grant junction to waſte in digging mines of coal 
an injunction ) ſtay ſt d gging » UPON an af- 


to ſtay waſte fidavit of the title, waſte committed, and a certificate of the bill 


in digging filed. : » 
mines till the 
anſwer is 


come in, o Lord Haordwricke denied the motion, becauſe it appeared that the 
the defendant defendant ſet up a right to the inheritance of the eſtate in which the 
has made de- ; ; : ini ; ; 

ds mines were dug, and ſaid that ſuch injunctions were never granted 
ault in not | | . | . 
putting in his before the hearing, unleſs the defendant had only a term in the 


anſwer. eftate for years, or for life, and the reverſion was in the plaintiff, 


Mr. Bark compared it to the caſe of bills brought by the pro- 
prietors of new inventions under letters patent, for an injunction to 
ſtay other perſons from doing any thing of the fame kind ; there on 
the filing of the bill, the court on affidavit and certificate will grant 
an injunction. 


| His Lordſhip ſaid, this was quite a different caſe from the preſent 
7 bill, becauſe the right of the plaintiff there to the ſole property ap- 
peared upon record, but here the rule of the court is not to grant an 
injunction till either the coming in of the anſwer, or the defendant's 
making default in not putting in his anſwer. 


| Caſe 170. Carte, adminiſtrator of the late vicar of Hinchlet, verſus 
JC f. ep: 3. 


N Ball and others, May 13, 1747. 

A.. .. ͤ K 28. *. | 
. Ae a2 412 #4g4+1,95 0 : ; 

Though this HE bill was brought for a ſubſtraction and account of tithes, 

court does not . . . : . . - 

take coſtoms I Againſt the inhabitants and occupiers of Hinckley in Leicefier- 

ſo flrictly cer ire. 

tain as courts 


of law, yetit. The defendants inſiſt upon a contributory modus of ſeventeen 
requires them 


to be ſubtan- ſ1illings for the lands which they hold of the hamlet of Hide in the 
tially lad. ſame pariſh. _ = a 


The dean and chapter of Weſtminſter, who are the reQors, do 
not in their anſwer diſclaim the right to the tithes, but refer to their 
leſſce, who apprehended ſhe had no right, and has never collected 
them, 


Mr. Attorney General for the defendants. 


He faid, a vicar of common right is not intitled to tithes, but by 


virtue of an endowmeut or grant from thoſe who were the owners 
of the land, | 


| An 
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An antient payment for tithes is a modus, and ſuppoſes an agree- 
ment originally. 


Lord CHANCELLOR, 


A general charge of an endowment is ſufficient to intitle the 
plaintiff to ſhew an endowment at the hearing, without mentioning 
the parti cular ſort of endowment, 


Mr. Attorney General then went on and ſaid, The receipts run in 
this manner: May 1702, received then of Robert Ball the ſum of 
eleven ſhillings and four pence for the tithe due at Lady-day, for his 
part of the Hide grounds. Signed Jobn Par. | 


Other receipts call it the Hides only. 


Mr. Clark of the ſame fide cited Hardcaſile verſus Smithſon, July 
1745. before Lord Hardwicke, (vide ante 245.) to ſhew that the 
court will not conſtrue the modus with great nicety where it is in 
general properly ſet out by the anſwer, 


Mr. Evans of the ſame fide : A rector has nothing to do but to 
make out his title to the rectory, and the tithes will be due of courſe 
to him, but otherwiſe as to a vicar. 


There is no evidence ariſes from uſage, for the plaintiff has 
not been able to ſhew the tithes were evea paid to the vicar. 


That a terrier, neither here, or at nf privs, has been admitted 
to be evidence of the vicar's right, unleſs uſage goes along with it. 


Mr, Solicitor General for the plaintiff ſaid, that in the caſe of 
Berry verſus Evans, Lord Chief Baron Comyns ſolemnly determined, 
that even againſt a lay impropriator you cannot preſcribe in non de- 
ci mando, and in extraparochial places the King is intitled, and if 
it appears the rector is not intitled, the vicar muſt, 


Lord CHANCELLOR. 


This is an unuſual demand, as it is a bill brought by an admi- 
niſtrator of a vicar who was for 15 years together vicar of this pa- 
riſh, and yet during all the time of his incumbency no tithe was 
paid, nor demand ever made; but however if the right appears, 
the plaintiff is intitled to a decree. 


His right depends on two queſtions ; 


Firſt, Whether as ſtanding in the place of the vicar, he has ſhewn 
a right to the tithes in kind. 
Vor, III, 6 L Secondly, 
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is not a ſufficient bar to that right. 


dant's, is not ſufficiently laid in point of law. 


let in a greater latitude of proof, and it is ſufficient if it is laid at a 


CASES Argued and Determined 
Secondly, Whether the modus ſet up by the defendant's anſwer, 


I will take up the ſecond queſtion firſt. 


I am of opinion the modus, as ſtated in the anſwers of the defen- 


It is more correctly laid in the ſecond anſwer, and is laid there 
in the following manner; ſeventeen ſhillings in the whole paid for 
the Hides in lieu and ſatisfaction of all tithes, 5 5. and 8 d. for the 
part of Hides in the occupation of ſuch a perſon, 48. and 4 4. for the 
part in the occupation of another, and 7s, for the part in the oc- 
cupation of another. | | 


Two objections have been taken by the plaintiff's council, that 
it does not ſay the time when it is to be paid, nor enumerates the 
perſons by whom it is to be paid, 


As to the firſt, in the court of Exchequer, if a particular time 
was not laid, that court formerly would have over-ruled the modus, 
and not gone into the merits, but latterly they have very properly 


particular time, or hereabouts. 


But the ſecond is what I lay ſtreſs upon, that it is not ſaid by 
whom it 1s to be paid, and I do not know any caſe in the books or 
in experience, where it is not alledged to be paid by ſome body, 
and it is very reaſonable it ſhould be ſaid by whom, becauſe the 
parſon may then be ſure to whom he muſt apply, or againſt whom 
he may have a remedy for his tithes. 


This cannot be ſupplied by ſaying that in other parts of the an- 
ſwer, they have ſhewn the ſeventeen ſhillings have been paid by 
thoſe perſons who have held theſe lands, for that may be acciden- 
tal; and though it has been ſaid this court does not take cuſtoms ſo 


ſtrictly certain as courts of law, yet this court requires cuſtoms to 
be ſubſtantially laid. 


If before the court of Exchequer, where caſes of this kind are 
more frequent, it would have been over-ruled at once. 


The next queſtion is upon the evidence, 


No proof has been read to ſhew there ever was ſuch an entire 
modus paid of ſeventeen ſhillings a year, but the defendants add ſe- 
veral moduſſes together, and then by computation in arithmetick, 
make juſt the ſum of ſeventeen ſhillings ; In ſome meaſure like the 

4 Duke 
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Duke of Grafton's caſe of fines, where by looking into the Lord's 
books, they found what was the largeſt fine he took, and charged 
that ſum to be the cuſtomary payment. | 


There is no evidence that theſe payments -are applicable to the 
modus, and therefore I am of opinion it is not ſufficiently made 
Out. 

Upon the opinion J have given as to this part, if the plaintiff had 
been rector I ſhould have decreed at once for him, but a rector dif- 
fers materially from a vicar. 


A rector has, and ſo has a lay impropriator, a right to all the Te intitle 
5 | - bimſelf to 
tithes in the pariſh, and has nothing to do but to prove himſelf rec- tithes, a redor 
tor: it is otherwiſe with regard to a vicar, for he muſt ſhew an ac- has nothing 


tual endowment, or evidence of the uſage, to do but to 
prove himſelf 


10; as to a 


In the firſt place, there is no evidence here of payment of tithes - _ 
in kind, which will be a much more material conſideration againſt gu gen 


. muſt ſhew an 
a vicar than a rector. aQtu-l endow- 


ment. 
Whether the anſwer be ſo formally drawn as might be, yet it is 
ſufficient as to the denial of the plaintiff's right; for though the 
defendants admit Carte was vicar, yet they ſay they do not know or 
believe that he was intitled to the incloſed grounds of Hingley, and 
to all or any part of the tithes. | 5 


So that, by their anſwer, they inſiſt he was not intitled ; but Settng up = 
then it is argued for the plaintiff, that the defendants ſetting up wr ror 
modus is an implication that the vicar was intitled to tithes, and to defendants 
be ſure it is, but this does not preclude the defendants from object- 3 
ing to the plaintiff's title, and it would be hard to preclude them, (jr, (He to 


becauſe they fail in the defence they ſet up for themſelves. tithes, 


Suppoſe a plaintiff at law declares, and the defendant pleads any 172 defen- 
thing in bar, which by preſumption admits the demand, whereupon dant pleads 
the plaintiff demurs, and the court holds the plea bad, yet they will zu! wing in 


. n 1 : bar, which b 
ſtill ſee whether the plaintiff in his declaration has made a caſe ſuf- — | 
ficient to intitle him to recover. admin the de- 

mand, an 


the plea is held to be bad, yet a court of law will till ſee whether the plaintiff, has made a caſe that 
intitles him to recover. 


The plaintiff is, unfortunately for him, precluded by the rule of 
this court from reading the evidence of the endowment, which it 
is ſaid would have put this matter out of queſtion. 


The 
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A certificate The abbot of Lyra in Normandy has ſent a certificate of the ori. 
of the original ginal agreement between the rector and the vicar in relation to the 
agreement . . , 

between the tithes, but though it appears to come out of the abbot's hands, yet 
rector and the as it does not appear that it came out of the charter-houſe of the 
vicar in dels abbot, or that he was the proper officer to keep the records, it 


tion to tithes, . 
muſt appear Could not be admitted to be read. 


to come out / 
of the charter houſe of the abbot, and not out of his hands only, or it cannot be read. 


A certificate Even before the reformation, a certificate from a foreign abbey 
3 llowed; therefore, as the original deed relati 
abbey was not Was not allowed; therefore, as the original deed relating to the en- 
allowed before dowment cannot be read, I muſt take it from the evidence before 
3 me, which is, that no tithe has ever been paid to the vicar. 
The terriers are very dark, and I can hardly make any judgment 
of them, and it is very far from being clear from thence, that tithes 


in kind were ever paid to the vicar. 


Pe” may A vicar may not only be endowed of the tithes of a pariſh, but 
not only be of @ penſion likewiſe, and therefore how can I preſume he was en- 
endowed of dowed of the tithes, when he might be endowed of this annual 


the tithes of 

a pariſh, but Payment by way of penſion. 

of a penſion | | 

_ depended upon this only, I would inquire, whether in any 
caſe tithes have been decreed in kind to a vicar, where there is no 
evidence of tithes having ever been paid to him in kind. 

The dean and chapter, the rectors, do not diſclaim their right to 
the tithes; if they had, it might have put an end to the queſtion in fa- 
vour of the vicar ; this being the caſe, I am not ſatisfied he is in- 
titled to the tithes in kind, and therefore it muſt be put in a method 
of trial. | 

Where an It is ſaid the rectors ought to be parties to the iſſue, but it is 


impropriator's not neceſſary they ſhould, for where an impropriator's right does 


ight d : | 
— 1 not come in queſtion, he need not even be made a party to a bill 


tion, he need that is brought for ſubſtraction of tithes. 
not be made | 


bill for fab is Lordſhip directed an iſſue to try whether the vicar of Hinck- 


tration of Joy is intitled to tithes in kind, for the Hamlet of Hide, in the pariſn 
_ of Hinckley. | 


Rico 
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Rico verſus Gualtier, May 14, 1747. Caſe 171. 


R. Jones moved for a ne exeat regno againſt the defendant The court 
upon this caſe, that the plaintiff, being a foreigner, was drawn S grant 
in to give a bond in the penalty of 50/7. and a warrant of attorney i 
to enter up a judgment to the defendant, for the debt of a third tbe plainiff 
perſon, and that, being ignorant of the Engliſh language, he did —_—_ : 
not know what the nature of the paper was that he had ſigned, fendant is in- 
and the defendant ſoon after took out execution upon the judgment, debted to him 
and the ſheriff appraiſing a quantity of leau de carme at eight pounds jg. 
only, it was bought in at that price by the defendant, though the 

laintiff ſwears by his athdavit that he verily believes it was worth 


ſeven hundred pounds, and the bottles alone ſeventy pounds. 


The bill was brought for the ſeven hundred pounds, and charges 
the defendant fold part only of this ſeizure for two hundred pounds, 
and prays to be relieved againſt it as a fraud, 


LoRD CHANCELLOR, 


Notwithſtanding there is an affidavit of a perſon who heard the de- Where a bill 
fendant ſay he ſhould quit the kingdom on account of the plaintiff's Aen. os 
demand, yet I cannot grant a ne exeat regno, as the plaintiff does not po — g 


ſwear poſitively the defendant is indebted to him in a certain ſum; plvintiff's 
if the bill had been brought for an account only, the plaintiff's fegeras he 


ſwearing he verily believes the balance in his favour would amount balance in his 

to ſo much, it would have been ſufficient, favour would 
amount to ſo 

much, will in- 


His Lordſhip denied the motion. title bim to a 


re exeal regis 


Wilford verſus Beaſeley, May 16, 1747. Caſe 172. 


LoRD CHANCELLOR. 


HE plaintiff brought an original bill for relief, the defendant Evidence in 
made a full defence; witneſſes were examined, and a decree wetter. 


was pronounced againſt the defendant in December 1745. the ma'ters in 
| if enn the 


Original cauſe, not allowed to be read after a decree in that cauſe ; otherwiſe as to the depokuons in the 
croſs-cauſe not relating to the matters put in iſſue in the original. 


May 24, 1745, the defendant brought a croſs-bill touching the 
ſame matters, put in iſſue in the firſt clauſe ; the defendant anſwer- 
ed, and the plaintiff in the croſs-cauſe examined other witneſſes, for 
the ſame matters put in iſſue by the anſwer in the original cauſe. 


Vo! 1II, | 6 M Which 
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Which evidence was objected to as an inlet to perjury, and the oh. 
jection was allowed as in a ſimilar caſe of Kamner verſus Gulſlon, une 
25, 1745. if the defendant had not examined all his witneſſes in 
the firſt cauſe, he ſhould have enlarged the time for publication, 


N. B. Publication paſſed in the original cauſe, May 4, 1745, 
and the decree was in the December following. - 


Mr. Attorney general for the plaintiff, in the croſs-cauſe, inſiſts, 
that the matters in the croſs-cauſe are different from what they 
were in the original bill. 


Where nei- It is not material, ſaid Lord Hardwicke, that all the defendant's 


ther 1 witneſſes were not examined to the matters in iſſue in the original 
amines W- 


neſles in the Cauſe, where any have been examined; if neither party had exa- 


original cauſe, mined witneſſes in the original cauſe, the court might be induced 
the depoſitions 


8 admit the depoſitions to be read in the croſs bill. 


examined to 


the ſame mat- In the preſent caſe witneſſes have been examined, and his Lord- 
ters put in 


ſue by bat ſhip refuſed the evidence in the crofs-cauſe to be read, touching the 
cauſe, way matters in ifſue in the original cauſe, but gave liberty to read any 


be read at of the depoſitions in the croſs-cauſe, not relating to the matters put 
the hearin . . 7 1 : 
of the in iſſue, in the original cauſe. 

cauſe. 


Cake 173- Sherrard verſus Sherrard, before the Maſter of the Rolls, 
May 5, 1747. 


Where money HERE was a ſettlement made by Robert Earl of Leiceſter 
_ 5 in 1700, whereby an eſtate in Suſſex was limited to his four 


land, and in ſons for life, ſucceſſively, without impeachment of waſte, remain- 
ru = pri der to the heirs of the body of the ſettler, and he charged upon the 
ee A Suſſex eſtate, together with other eſtates, two ſeveral ſums of 5000!, 
curiies, and 6000/1. for younger childrens portions. In 1720, the Suſſex 
though aa te eſtate was decreed to be ſold, and the ſaid two ſums to be paid off, 
nant for life 

die in the and after payment thereof, the refidue of the produce ariſing by 


e of ſale, to be laid out in land to the ſame uſes as in the deed of 1700, 
alf year, i | 


| fhall por be and in the mean time to be placed out in government ſecurities, and 


apportioned, by order, of the 2oth of February 1720, the intereſt and dividends 
Aer y 1720, the and di 
2 to were to go as the rents and profits would in caſe it was laid out in land; 


Goner. upon the death of 7eceline Earl of Leiceſter, the laſt tenant for life, 


the petitioners were intitled to the lands, as the perſons next in re- 
mainder, under the ſettlement in 1700, 


Earl Joceline died the 7th of July 1743. the petition was for the 
payment of the entire halt-year's dividend, amounting to 285/. ac- 
crued due at Michaeſmas 1743. 


It 
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It was oppoſed by the adminiſtrator of Earl Jeceline, the laſt te- 

nant for life, who infiſted, that by virtue of the order of the 2oth 

of February 1720, which directed that the intereſt ſhould be paid as 

the rents and profits would, it muſt be conſidered as if the money 

had actually been laid out in land, and therefore by the ſtatute of 

11 Geo. 2. c. 19. the dividend ought to be apportioned, and ſo much 


of the half-year's dividend as accrued in the life of tenant for life 
belonged to his repreſentative. | 


The Maſter of the Rolls, (William Porteſcue, Eſquire.) 


The conſtant uſage has been, where money is to be laid out in 
land upon any ſettlement, and in the mean time inveſted in govern- 
ment ſecurities, that the intire half-year's dividend ſhall be paid 
to him in reverſion, notwithſtanding the tenant for life died in the 


middle of the half-year, and ſhall not be apportioned ; otherwiſe X 2. >. 


indeed in the caſe of a mortgage, and what makes this caſe the ſtron- 
ger is, that there was a power to grant leaſes, and in that caſe the 


council of the adminiſtrator of Earl Joceline, admitted it would go 
to the reverſioner. | 


Welford verſus Beazely, May 23, 1747. Caſe 174. 


A Queſtion aroſe upon the ſtatute of frauds and perjuries, whe- 


ther a perſon ſubſcribing a deed as a witneſs only, which ſhe 
knew the contents of, could be ſaid to have ſigned it within the 
meaning of that ſtatute. os 


LoRD CHANCELLOR. 


The meaning of the ſtatute is to reduce contracts to a certainty, Where an a- 


in order to avoid perjury on the one hand, and fraud on the other, greement has 


and therefore both in this court, and the courts of common law, _ 
where an agreement has been reduced to ſuch a certainty, and the and the ſub- 


ſubſtance of the ſtatute has been complied with in the material part, dance of the 


. ſtatute of 
the forms have never been inſiſted upon. frauds, Qc. 


| complied 
The word party in the ſtatute is not to be conſtrued party as Wich in the 


; material part, 
to a deed, but perſon in general, or elſe what would become of the an, wh 


thoſe decrees where ſigning of letters, by which the party never never been in- 


m to bind himſelf, has been held to be a ſigning within the filed uon. 
tute. 


There have been caſes where a letter written to a man's own 
agent, and ſetting forth the terms of an agreement as conclu- 


ded by him, has been deemed to be a ſigning within the ſtatute, and 
agreeable to the proviſion of it. | 


Lord 


e 


— ot oe 
- _ 
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Where there Lord Chancellor denied the general doctrine as laid down in 
Be. Prec. in Chan, 402, Baudes verſus Amburſt, though true as applied 


writing, and a to that caſe by Lord Cowper, and ſaid the difference betwixt the 
perſon who is to caſes was, that the writing there, though all in the father's 


, and 
blos the hand, was only a ſketch of an agreement not ſettled or confirmed 


contents, ſub- by the parties; but here the defendant figned it as a compleat 
ſcribes it 32 agreement, and as ſhe knew the contents, is to be bound by it in 


witneſs, onl 

the is Fromm | the preſent caſe, * 
by it, for it 3 

is a ſigning within the ſtatute. 


Caſe 175. Elton verſus Elton, May 19, 1747. 

A A 41 — Loa Fr „ ©, 2 * 2 22 — 2 2 e, A. ELSZ. 
* gi*C- it * 74.2 Den ras" 1%. | 
1 LD Sir Abraham Elton by his will, * reciting that he had 
Elton by his « a right and power to diſpoſe of the ſum of fifteen hundred 


— 2 © pounds, being part of the money ſettled on his late deceaſed 


daughter 4. daughter Elizabeth, the late wife of Peter Day, Eſquire, and 
E. the daugh- © which ſum is now in his hands, ſays, now I do hereby give 


FE age, © and bequeath the ſame, and all my right and intereſt therein, 


to be at her © unto my grandaughter Anna Elton, the daughter of my ſon Jacob 


8 © Elton, to be at ber own diſpoſal, purſuant to the requeſt of my ſaid 


marry win Yate deceaſed daughter Elizabeth Day. in cafe ſhe marry with the 
the conſent of *© conſent and approbation of my ſaid ſon Jacob Elton and his wife, 
J. E. and his * and in caſe of their deaths before that time, then with the conſent 


wife ; and in / | p 
caſe of their and approbation of their truſtees, and not otherwiſe.” 
deaths before | | 

that time, then with the conſent of their truſtees, and not otherwiſe. 4. E died at fourteen, and unmarried : 
J. E. as the repreſentative of A. E is not intitled to the 15001. for the veſting of the legacy relating to the 
event of the marriage, l that never happened, the legacy did not weſt. 


In 1729, the grandaughter died at the age of fourteen, and un- 


married. -» | 


Jacob Elton, the father of the infant, brings his bill for the 
1500/. as her repreſentative, inſiſting it was a veſted legacy. 


The prinęipal defendants are the aſſignees under the commiſſion 
of bankruptcy, againſt Sir Abrabam Elton, the eldeſt ſon of the 
teſtator, who claim the fifteen, hundred pounds in his right, he be- 
ing. the refiduary legatee of Dame Mary Elton his mother, who was 
the reſiduary legatee of old Sir Abrabam Elton, and inſiſt, that the 


* 
. . 
—— a ar... wi N a. * 
= &* SH EH TE 1 * 4 * * 
. 
* 
14 


\ 

* On a n es, i intended, huſband, and the young lady's father, went to a 
councillor's chambers'to have, in confideration of the portion the fother propoſed to give, 2 
ſettlement drawn ; minutes of agreement were taken down in writing by the council, and gi- 
ven by him to his clerk, to be drawn up in form: the next day the father dies, and the day 
following the marriage was ſolemnized : this agreement, notwithſtanding thele preparations, 
was held by Lord Cowper to be within the ſtatute of frauds and perjuries. Bau dis verſus 

: Amburſt, h "od 
14 | grandaughter 
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grandaughter dying under age, and unmarried, the legacy never 
veſted, and conſequently, being lapſed, falls into the refduum of old 
Sir Abraham, Elton's perſonal eftate. 

Deas AX 


Mr. Attorney General, council for the A nt, ſaid, that this 
is to be conſidered as a condition ſabſ-quent, and therefore the 
marriage not happening, by the act of God the legacy was become 


abſolute. 


The way of judging of conditions precedent and ſubſequent, is 
not to determine it one way or another by the particular words, but 
by the whole tenor; and for this purpoſe he mentioned the caſe of 
Peyton verſus Berry, 2 Wms. 626. one deviſes the reudde of his 
perſonal eſtate to J. S. provided ſhe marries with the conſent of 
his two executors; on the death of one, the condition (being a ſub- 
ſequent one) is become impoſſible, and ſhe may marry without the 
conſent of the ſurvivor. 


The caſe the teſtator had in view was not Anna Elton's marriage 
in general, but to prevent her marrying improvidently; and the 
words not otherwiſe, do not mean if ſhe does not marry at all, ſhe 
ſhall not have it; but if ſhe marry otherwiſe than with the conſent . 
and approbation of Jacob Elton and his wife, &c. that the teſtator 
conſidered the words as in terrorem, and veſted in the legatee, as 
much as if the condition had not been inſerted at all. 


He cited likewiſe the caſe of Ward verſus Trigg, in the court of 
exchequer, Eaſter term 1746, © I give to my daughter four hun- 
* dred pounds if ſhe marries with the conſent of her mother, but 
* if ſhe marries without the conſent of her mother, then to fall into 
* the re/duum of my perſonal eſtate.” 


The daughter did not marry at all, but died after 88 
and by her will gives the four hundred pounds to the plaintiff, who 
brought his bill for it, and the ccurt held it to be a veſted legacy, and 
well diſpoſed of by the will, thiugh the daughter died unmarried. 


Mr. Noel of the ſame fide ſaid, that the teſtator's object was not 
to defeat the legacy to his grandaughter, but the effect of that pa- 
ternal care he had for her, that it the married at all, it ſhould be 

with the approbation of her father and mother. 


Mr. Browning of the ſame fide, cited Semphull verſus Bayley, Prec, 
in Chan, 562, 


Mr. Solicitor General for the defendant, allowed it was a clear 
ſettled point, that a reſtraint of marriage, whether a condition pre- 
Yor, III. 6 N cCedent 
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eedent or ſubſequent, if it be a legacy of perſonal eſtate, is a void 
condition, unleſs given over on the conditions not being performed, 


It was given at a time when both the parents were living, who 
were bound to maintain her, and takes away all the implications 
that might otherwiſe ariſe. 


But the whole will turn upon this, when is the time of payment? 
I give to my grandaughter Anna Elton, to be at her own diſpoſal, 1 
alk when ? If the teſtator has fixed no time, immediately] But then 
the will ſaying, in caſe ſhe marry with the conſent and approbation of 
my ſon Jacob Elton and his wife, &c. ſhews he did not intend it 
ſhould be at her own diſpoſal unleſs ſhe married. 


And it is reaſonable to ſuppoſe this his intention, becauſe the teſta- 
tor, and Elizabeth Day, the aunt of Anna Elton, knew that her fa- 
ther would provide for her, and intended this only as an addition 
ik there ſhould be a marriage 


That dies incertus conditionem in teſtamento facit, is the rule of 
civil law, and though they do not hold a marriage with conſent to 
be neceſſary, yet they ſay, where it 1s given on condition of mar- 
riage, there muſt be a marriage. Dig. lib. 35. tit. 1. de conditionibus 
& demonſirationibuus, &c. Lex 75. & id. Lex 68. Si ita legatum efſet, 
cum nupſerit : Si nupta fuerit, & hoc teſtator ſciſſet, alterum matri- 
monium erit capectandum; nibilque intererit utrum vivo tejtatore, an 
poſt mortem ea iterum nupſerit. 


Mr. Brown of the ſame fide, cited the caſe of Garbut verſus Hil- 
ton, November 26, 1739. before Mr. Verney at the Rolls. A. gave 
a legacy of 200/. to B. provided ſhe married with the conſent of 
her father and mother, and the ſurvivor of them: B. brings her bill 
for the legacy while ſhe is ſingle, and Mr. Verney held it did not 
veſt till her marriage, and diſmiſſed her bill. 


Mr. Wilbraham of the ſame fide ſid, only tranſpoſe the words 
inſtead of I give 1500/. to Anna Elton, to be at her diſpoſal in caſe 
ſhe marries, ſuppoſe the teſtator had ſaid, in caſe Anna Elton mar- 
ries, 1 g. ve 500. to be at ber diſpoſal, and there could have been 
no doubt, vut there muſt have been a marriage to make it veſt, 


| Lonp CHANCELLOR, 
The general queſtion is, whether it was a veſted legacy in Anna 


Fiton at the time of her death, and that will depend on the con- 
ſtruction of the clauſe in the will, and the authorities of this court. 


His Lordſhip then ſtated the deviſe to Anna Elton. 
As 


in the Time of Lord Chancellor HARD WICEE. 


As to the clauſe in a former part of the will, in which the teſta- 
tor gives 1000/. to Anna Elton, his grandaughter, at twenty-one, 
or marriage, which ſhould firſt happen, I ſhall conſider it after- 


wards. 


It has been inſiſted for the plaintiff, that the legacy veſted in 
Anna Elton immediately on the death of the teſtator, and therefore, 
notwithſtanding ſhe is dead unmarried, that he, as her repreſenta- 
tive, is intitled to it, and that the whole of this is a condition ſub- 
ſequent, and her dying before marriage being the act of God, it 
does not therefore defeat the legacy. 


But I deny this abſolutely, and hold it to be a condition prece- 
dent, though whether a condition precedent or ſubſequent it makes 
no difference; but that this is a condition precedent appears from 
the words, for whether a teſtator ſays in caſe ſhe marries I give, or 
I give in caſe ſhe marries, it makes no difference, but in both caſes 
it is annexed to the ſubſtance of the deviſe, the words 70 be at 
her diſpaſal do not vary the caſe, for whoever gives a legacy gives 
it to be at the diſpoſal of the legatee, and thoſe words cannot be ſe- 
parated from the words I grve; it is plain therefore upon the words 


that it is a condition. precedent, and dependant upon the mar- 
riage. | 


Suppoſe this young lady had, immediately on the death of her 
_ 'grandfather, brought a bill here for the legacy, the court could 
not have decreed it, for the time is annexed to the ſubſtance of the 
legacy, and therefore is ſtronger than the caſe of Atkyns verſus Hic- 
cocks, 1 Tr. Atk. 500. which was annexed to the payment only, 
and is called by the civil law execution of the legacy, and in this 


reſpect, I govern myſelf a good deal by the caſe of Garbut verſus 
Hilton at the Rolls, | 


It has been ſaid by Mr. Attorney General, it is very improbable 
the grandfather would make ſuch a diſpoſition, as might keep it 
poffibly in ſuſpence during the whole life of the grandaughter, 


Could ſhe have had the intereſt if ſhe had brought her bill? 
Certainly ſhe could not; for where intereſt is not given by a grand- 
father, ſhe is not intitled to it; otherwiſe where a legacy is given 
by a father, becauſe if he does not provide maintenance, the court 
will give intereſt in lieu of it, though the legacy be payable at a 
future day. 


The civil law does not make any difference whether the condi— 
tion is precedent or ſabſequent, for there any reſtraint of marriage 
1s void, but then this court and the civil law do both require the 
Jactum of the marriage ſhould be performed. 

| | Whether 
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Whether it is taken in the ſenſe of a condition, or in the ſenſe 
and meaning of a time of payment, it is the ſame thing, for the 
rule is dies incertus in teſtamento conditionem facit. 


When it is given to be paid at twenty-one, the time is certain, 
and known to an hour, and therefore held to be tranſmiſſible ; but 
where the time is uncertain, it has been held not to veſt till the 


contingency happens, becauſe it cannot be 4/certained whether it will 
ever happen or no. II 


I do agree there is an ambiguity in the words not otherwiſe, whe- 
ther they relate to the words immediately antecedent, or to the 
whole clauſe. 


It has been contended for by the plaintiff, that they relate only 
to the words immediately antecedent; but I do not know what 
warrant there is to confine theſe words only to a part of the ſen- 
tence, but they muſt run through the whole, and means that he 
does not give it unleſs there ſhould be a marriage. 


In the caſe of Atkyns verſus Hiccocks, I determined upon the ſame 
foundation, and the ſame principles I go upon in the preſent, though, 
as I ſaid before, that is a ſtronger caſe, for there in the gift of the 
legacy the time was not annexed to the ſubſtance of the legacy, but 
to the payment only, and yet the ground of my determination was, 
that the veſting of the legacy related to the event of the marriage, 
and as that never happened, the legacy did not veſt, 


A grandfather There it was a legacy given by the father as a portion, but in the 


is not bound caſe of a grandfather, he is not bound by that duty of nature to pro- 
to provide for 


a grandchild, vide for a grandchild, eſpecially in this caſe, where a father was li- 


eſpeci-ly ving at the time of the will, and after the death of the teſtator. 
where a father | | | 


is living at the time of the will, and after the teſtator's death. 


Where there In the caſe of a deviſe by a grandfather to a grandchild, of a co- 


2 — pyhold eſtate where there is no ſurrender, the court will not ſupply 


hold eſtate by it againſt an heir at law; and ſo held in the caſe of Kettle verſus 
a grandfather Tounſend, 1 Salk. 187. 


to the uſe of 
his will, the 


court will not I am of opinion from the whole texture of this will, that the legal 
ſupply it a. conſtruction agrees with the intention of the teſtator. 

gainſt an heir, | * 

in favour of ; : 

the grand- The will ſpeaks that the grandfather meant this legacy as an 


child. addition to her fortune, in caſe ſhe married, for in a former clauſe 
of the will he had given her another legacy of 1000 J. either at 
twenty-one, or marriage, which ſhould firſt happen, ſo that if ſhe 
had lived to be twenty-one, and had died unmarried, yet ſhe would 
have been intitled to ſomething, 


It 
2 


in the Time of Lord Chancellor Harpwicke. 50g. 


It might have been a. queſtion, whether the words 10 be at her 
own diſpoſal, were not giving it to her ſeparate uſe, but if they were 
not, it would have made no difference, becauſe her relations might 
before the marriage have ſecured it for her ſeparate uſe. 


The caſe of Atkyns verſus Hiccocks is in point, and whether right 
or no, has not been appealed from ; and I ſhall not be inclined to 
deviate from my own opinion, which was given upon mature con- 
ſideration. * | 


M 


cc 


Flanders verſus Clarke, May 20, 1747. ® Caſe 176. 


Argaret Flanders, by a will dated the 15th of November 1733. The power of 
* bequeathed to her ſon John Flanders one hundred and fifty eder mig. 
pounds, to be paid to him by her executors therein named, at ed by the 
* ſuch times, and in ſuch proportions, as they ſhould judge neceſ- death of one, 
* fary for him, and declared her will to be, that the ſaid Jobn ob 
* Flanders ſhould not have the diſpoſition of the ſaid legacy to his other, and he 
* then, or any future wife, but that in caſe of his death without an *flent i 
e iſſue, the ſame ſhould revert unto the ſaid teftatrix's family 9 

e but in the mean time ſhe directed her executors by half-yearly 
payments to pay the ſaid John Flanders intereſt after the rate of 
< froe per cent. for ſuch parts of the ſaid principal as ſhould from 
time to time continue in their hands, till the whole ſhould be 


paid.“ 


The ſurviving executrix of the mother direQs the hundred and 
fifty pounds by her will to be paid within two years after her death. 


The bill is brought by the legatee for the hundred and fifty 
pounds, and inſiſts he has a right to be paid the whole. 


Lord CHANCELLOR, 


The clauſe in this will is ſo particular, that it cannot be deter- 
mined by any general rule, but on the penning of the will. 


To take the clauſe by its particular parts, Margaret Flanders 
bequeaths to her ſon Jobn Flanders one hundred and fifty pounds, 
to be paid to him by her executors, at ſuch times and in ſuch 
* proportions, as they ſhould judge neceſſary, and declared that her 
* {aid ſon ſhould not have the diſpoſition of the ſaid legacy to his 


cc 


— 


—_ 


A teſtator deviſes to E. H. 200. to be paid her at the time of marriage, or within three 
months after, provided ſhe marry with the approbation of his two ſons. E. H. died after 21. 
but without being married. Bill brought by her repreſentative for the legacy, Per Lord 
Hardwicke, In all caſes where the condition of marrying is annexed, it is neceſſary there ſhould 
be a marriage to veſt the legacy. Atkins verſus Hiccocks, Tr, Vacation 1737. 1 T. Atk. 500. 
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« then, or future wife, but that in caſe of his death without iſſue, 
<< the ſame ſhould revert unto the ſaid teſtatrix's family, 


If it had reſted there, I ſhould have been of opinion John Flan- 
ders ſhould have had the uſufructuary intereſt only, and it would 
have gone over on his leaving no iſſue at his death; for as I ſaid 
at firſt, the particular penning ties up the words to iſſue living at 
the time of his death, and points out the particular time when he 
might make the diſpoſition, and ſhews therefore it was a particular 
time, and a particular dying without iſſue, that was meant by the 
teſſatrix. 


But in the mean time, ſhe directed her executors, by half-yearly 
payments, to pay the ſaid Flanders intereſt at the rate of five 
per cent. for ſuch parts of the ſaid principal as ſhould from time to 
time continue in their hands till the whole ſhould be paid. 


Her intention ſeems to be, that her executors ſhould have a power 
of paying the whole, or in part, as the trade, dealings or occaſions of 
| | the ſon ſhould require, and that he might ſpend or diſpoſe of this 
5 as he thought proper, but while any part of the hundred and fifty 
pounds remained in the executors hands, to be ſubject to the will. 


= It has been objected, that the aſſent of the executors is neceſ- 
| fary to every legacy, and here being two under the will of Margaret 
| Flanders, and one dead, the ſurvivor cannot aſſent. 


OR Eee — e 7 ee ES w__ _ 
= 
N 
- 


I do agree, whether it be a ſpecific legacy, or a pecuniary one, 
| the affent of the executor is neceflary, but the power of executors 
1s not determined by the death of one, for the whole ſurvived to the 
other executor, and ſhe might aſſent. | Fo 


— „ 


This comes near the caſe, in Fitzgibbons's Reports, of the Attorney 
General in bebalf of the Goldſmiths Company of London verſus Hall 314. 
where what the court went upon was the limitation over was void; 
| for as the ſon had a power to ſpend the whole, the company could 
| Have no more than he ſhould have left unſpent, and therefore diſ- 
| | miſſed the bill. 


The legacy in the preſent caſe amounts to the very ſame; here is 
| a power to ſpend the whole, and for the executor to pay to the 
| ſion of the teſtator from time to time, either part of the hundred 
and fifty pounds, or the whole, as the occaſions of the ſon ſhould 
require, 


This being too a proviſion made by a mother for a ſon, I am 
of opinion the legacy ought to be paid to him, without his giving 
.any ſecurity; and decreed accordingly. 
1 | Petre 


in the Time of Lard Chancellor HARDwICE E. SIT 


Petre verſus Petre, May 20, 1747. Caſe 177. 


TLoxp CHANCELLOR, 


T* HE court will not oblige a jointreſs to bring in her jointure A jointrefs 5s 
1 deed into court, or before a Maſter, unleſs the party requi- A bs 
ring it will confirm her jointure, but will direct her only to deliver jointure deed 
in a ſchedule of the deeds, and the court at their diſcretion may or- omar un- 
der what ſhall or ſhall not be produced. | . 
confirm it. 

Where there is a numerous family of children who are infants, Upon an ap- 
upon an application for maintenance for the eldeſt ſon, the court plication for 
will make a liberal allowance to him, that he may be the better f get 
able to maintain his brothers and ſiſters, conſidering him in the ſon, the 2 
light of the father of the family; but in the preſent caſe the eldeſt will make him 
ſon being conveyed. away clandeſtinely to 


oway, out of the hands I nee d. 
of the guardian, the court, as he cannot be 


brought before them, enable him to 
can make no order of this kind, but directed, after Lady Mary P 9 — 
tre's jointure is ſatisfied, that the ſurplus rents and profits ſhould be fler, con. 


laid out for the benefit of the eldeſt ſon. 2 him 
0 nm 0 paren- 


Lady Head verſus Sir Francis Head, May 21, 1747. Caſe 178. 


THE defendant's council objected to the reading the depoſition The 2 
of Jane Genew, the wife of Jabn Genew, for the plaintiff, as reg peel of 
he is the procbein amy of the plaintiff, and liable to the coſts. the plaintiff 


Cannot be read 


TOE | for the. plain- 
The court allowed the objection. riff, being lia- 
ble to colts, 


Anon. Eaſter term, May 21, 1 747. Caſe 179. 


Alen obtained on a motion of courſe, that the plaintiff Notice met 
I thould be at liberty to add ſome new interrogatories for the fore yon can 
examination of the defendant, the examinations already put in being move to add 


reported inſufficient, and that both ſets of interrogatories may — — — 
anſwered at the ſame time. 5 the examina 

| | "ns of a o 
| endant,on t 
Loxp CHANCELLOR. examinations 

| "Te K before put in 

I find no inſtance of an order of this ſort, on a motion of being reported 


courſe ; it has ſome analogy to orders for amendment of bills, where 8 fd, 


anſwers have been reported inſufficient; and if this practice een 
of courſe for adding interrogatories, on an examination being re- motion of 


introduce a new practice. 


Ported inſufficient, I will not ſet up:this as an inſtance, and thereby you megiabree= 


de diſcharged. 
1 
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The courthas I think the court has rather gone too far in allowing the amend. 
racker Baal. ment of bills, on anſwers being reported inſufficient, as it has fre- 


lowing the uu, been made uſe of as a ſcheme and method of delay. 
amendment o | 


il . | 2 
Nm Rk If the party wants to add new interrogatories, on an examination 


reported in- reported infufficient, an application ſhould be made to the court by 

Jefcieat. notice to the other party, that the court may be apprized whether 
there is a ground for it ; but as this was an order obtained on a 
motion of courſe, the court thought it irregular, and diſcharged the 
.order. | 


Caſe 180. City of London verſus Naſh, May 25, 1747. 


Where re. I ORD Hardicke tated the caſe as follows : 
on a | * | | 

baiting s The bill is brought by the city of London againſt Naſh; to have 
new build the a ſpecific performance of an agreement for a building leaſe of ſome 
brick 'meſſu- old houſes near Leaden- ball market. 


| 
| 
| 
premiſſes, the 
N 


ages on the 

EY iu The points in the cauſe are, what is the true intent of the cove- 

pairing others DANtS in the leaſe and agreement entered into between the city of 

3s not ſoffi- London and George Greaves, a. builder, the original leſſee, and whe- 

goes the coe, ther the covenants are ſufficiently performed? | 

mant, but the 1 

leſſee muſt Another point has been made on the circumſtances of fraud 

_— ihe and miſbehaviour in obtaining of this leaſe, the defendant being at 
ke z, that time a committee-man for letting the city lands. 


It appears theſe were very old houſes, and that the city had an 
| intention by their comre.ittee for letting the city lands to let theſe 
premiſſes in the year 1734. an order thereupon was made to ſurvey 
the premiſſes on the frrſt of May, and it was reported they were 
much out of repair, ar.d proper for @ repairing leaſe. 


The utmoſt term allowed for repairs is one and twenty years, 


but the city are not hound down upon bulding leaſes for any certain 
term. 


The propoſals for taking a repairing leaſe were rejected, and 
| came to nothing. The conſideration of theſe houſes was taken up 


again in 1736. Mr. Naſh, who was then of the committee, was 
appointed to inſpect. | 


The zd of November 1736. a report was made, to which Naſh 
was a party: iin purſuance of an order in May before, that the in- 
ſpectors were of opinion the houſes ought to be rebuilt, as they are 
in a very bad and ruinous condition, and to which report Mr. Naſh 

3 ſigned 


in the Time of Lord Chancellor HARDwIckE. 


ſigned in the firſt-place, on the 4th of November 1736. an adver- 
tiſement Was ordered to be put in the publick papers, that the pre- 
miſſes were to be let on a building leaſe of ſixty-one years. 


Every one of theſe acts import in the ſtrongeſt manner a building 
leaſe. | . | 


Mr. George Greaves offered to give the city a thouſand pounds 
fine upon a ſixty one years leaſe, and that propoſal was accepted, 
and he was declared the beſt bidder : after this a draught-of a leaſe 
was prepared, in which were theſe words, the leflee to new build the 
premiſſes, or any part thereof; but it appears that the words, or any 

art thereof, were ſtruck out in the draught, and left out in the ori- 
ginal; the leaſe was to be approved of by two of the committee- 
men, and was ſo accordingly, by Mr. Heaton and the defendant 


Naſh. 


Afterwards this leaſe was executed on the 8th of February 1736. 
and thoſe words, or any part thererf, being left out, proves they 


had been under the conſideration of the whole committee, and 


dropped by their expreſs direction. 
Mr. Greaves came into poſſeſſion under this leaſe. 


The firſt queſtion was, what is the true intent and meaning of 
the covenant. 


It was infiſted by the counſel for the city of London, the mean- 
ing is, that all the meſſuages ſhould be entirely new built, whereas 
but two have been new built, and the reſt repaired. 


And by the council for the defendant Naſh, that if he built new 
meſſuages in the plural number, (which muſt be two at leaſt) and 
the reſt were put into repair, that this is ſufficient to anſwer the 
covenant. 


Jam of opinion the true conſtruction is, all the meſſuages ſhould 
be rebuilt. 


Mr. Greaves covenants that he will new build the brick meſ- 
ſuages on the premiſſes within the compaſs of three ycars. | 


What can be the meaning of ſuch a covenant ? Why, to re- 
build the whole, for an indefinite propoſtion is equal to an univerjal 
.Propefition, for had it been left to Mr. Greaves's diſcretion to build 
two, three or four houſes, it would have been ſo very uncertain, 
that it could never be the meaning. 
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| It was an omiſſion that there was not a plan annexed to the leaſe, 
deſcribing what ſort of houſes Greaves was to build. 


If there could be any doubt upon the covenants, it muſt be con- 
ſidered on the nature of the contract, what does that import? A 
building leaſe even by the term only, which is tor ſixty-one years, 


Suppoſe an action at law had been brought, and in that 2 
the city of London had aſſigned a breach, that Greaves had not 
formed the covenant in new- building all the premiſſes, and the 
defendant had pleaded he had built two houſes, the plaintiff muſt 


have had judgment, for building two only is not a performance of 
the covenant, 


The diſtinction between a repairing and a building leaſe appears 
by the acts done by the city; on the two reports of repairs, that no 
perſon had appeared to make propoſals, an advertiſement was there- 
upon ordered for propoſals to build, contract, &c. All this ſpeaks 


an intention of letting a building leaſe i in oppoſition to and in con- 
tradiſtinction to @ repuiring leaſe. 


It has been proved by Mr. Dance the city ſurveyor, that on a 
repairing leaſe, the city of London never let but for twenty-one 


years, but if on a building leaſe for hixty-one, or more, and then all 
the premiſſes muſt be new built. 


But what greatly ſtrengthens the caſe, is, the inſertion of the 
words, or any part thereof, in the draught, and their being ſtruck 
.out afterwards, which ſhews the city of London ſaw this would be 


an evaſion, a ſtruck out theſe words to prevent any miſapprehen- 
fon in the ſenſe of the leaſe. 


The defendant is now contending ſor the very thing which the 
City diſagreed to, and diſapproved of, before the leaſe was executed. 


An obſervation has been made on the part of the defendant, that 
there is no mention in the advertiſement that a// rhe premiſſes were 


to be new built; but to be ſure the true conſtruction is, that all are 
to be new built. 


The next queſtion then will be, whether that has been per- 
formed ? 


Pulling down I am of opinion it has not; for all the defendant has one, is to 


the ys and build ue new houſes, and to repair the old; and though it miiced 
ack front 


of houſes and à very large repair, for he has pulled down the fore and buck tronts, 


rebuilding and new built them, and that whac are chiefly leit ate paity walls, 
them, is not 


equivalent to bouſes intirely new built, for they very often drop down afterwards. h 
yet 


2 
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yet this is very different from new building of houſes, for notwith- 


ſtanding new fronting houſes, they very often drop down afterwards, 
and therefore are not equivalent to houſes entire!y new built, 


A great deal of evidence has been read to prove that this is a 
ſubſtantial repair, and that the houſes will be as good at the end of 
ſixty-one years to let on a repairing leaſe, as if ne built, 


The witneſſes vary, and it is difficult to reconcile them, unleſs 
taken in the ſenſe in which it is ſworn and explained by one of the 
witneſſes, who ſwears he could have built all theſe houſes for a 
hundred pounds a houſe, provided he was not tied to a prover 
thickneſs of walls, Cc. and I believe he might; but though Mr. 
Greaves was not confined to particular dimenſions, yet it muſt be 


underſtood that the whole ought to be built in a proper workman- 
like manner, 


The next queſtion will be, what kind of decree T ought to make; 

it was inſiſted at the beginning of the cauſe for the plaintiffs, that 
they are intitled to a ſpecific performance, and that the defendant 
muſt rebuild all the houſes, which by neceflary implication will im- 
port that the defendant muſt pull down all the houſes which have 
been only repaired, and new build them, 


It was objected on the part of the defendant, that the plaintiffs 


are not proper to come here for a ſpecific performance, but ought 
to be left to their action at law. 


The objection will not hold, for upon a covenant to build, the Upon a cove- 
plaintiffs are clearly intitled to come into this court for a ſpecific nant to build, 
. . "14: the leſſors are 

performance, otherwiſe on a covenant to repair; for to build is one Hy milled 
entire ſingle thing, and if not done prevents that ſecurity which the to come into 


city of London has for the rent, by virtue of the leaſe. | this court for 
: X a ſpec fick 


gs 1 5 L | performance, 
But the moſt material obje ion for the defendant is, that the o:herwile on 


court is not obliged to decree a ſpecific performance where it will — 1 
be attended with great loſs and hardſhip to one of the parties, and _ 
though not ſpecifically performed, yet the defendant has laid out 

two thouſand two hundred pounds at leaſt in the repairs, and there- 


fore, to be ſure, has put them in a very good condition at pre- 
ſent. 


Now, if the defendant was miſtaken in the ſenſe of this covenant, 
or perhaps has even knowingly evaded it, ſtill it would be hard to 
decree a ſpecific performance, and ſuch a decree too would be con- 
trary to the good of the publick, by pulling down houſes, which 
from the evidence chiefly appear to be in ſuch a good condition, 
as that they may ſtand a great number of years, | 


It 
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It would be no ſervice to the city of London to make ſuch a de- 
cree, for all they want is to be compenſated in damages, and there- 


fore the court ought not to make a- decree for a ſpecific perfor. 
mance, 


5316 


„ 


But then it buy been ſaid on the part of the defendant, if fo, there 


is no occaſion for any other decree in this court, but the plaintiff 
ſhould be left to law. 


Now. though this is a covenant unperformed, and runs with the 
land, and will affect an aſſignee, yet if the breach was made before 
the aſſignment it will not affect him, and if an action were brought 
againſt the repreſentatives of Greaves, then they muſt come into 
.court againſt Naſh for an indemnity ; and this would occaſion a 
.circuity. 


So that the queſtion will be, what the relief is I ought to give, 
whether an action, or whether 1 ſhall direct an iſſue. 


T ſhall not direct an action, becauſe all proper parties are before 
me, the repreſentative of the original leſſee, and the aſſignee of the 
leaſe, but 1 ſhall order an iſſue. 


It is evident to me, that this leaſe has been obtained in an impro- 
per manner, taken by Mr. Greav-s as a truſtee only for the detendant 
Mr. Nah, and appears to be plainly a beneficial le.ſe: Mr. Greaves 
dies before the three years expire for bui ding theſe houſes, ai d his 
adminiſtrator «ffigns this leaſe, for the conſideration of fre ſhillings 
only, to Mr. No/h. 


All the other circumſtances ſhew that this was taken originally 
for Mr. Naſb's benefit, becauſe no body can imagine Mr. Greavess 
repreſentative would have aſſigned it over for ſo ſmall a corfide- 
ration as five ſhillings, it Mr. Greaves had ever had any bencficial 
intereſt, 


The excu- Mr. Noſþ likewiſe is a member of the committee of City lands, 
3 e and all committee- men are expreſſly excluded from being a buyer, 
committee of Or a ſeller, which is a good rule, and hope they will continue it, 


city lands becauſe it prevents fraud and colluſion. 
from being a 


talen 12 good This was a ſcheme of Mr. Naſt to increaſe the term to ſixty- one 
rate, it years, inſtead of twenty-one, and yet to do nothing more than re- 
| 8: tha pair, notwithſtanding the term in the leaſe is trebled ; and though 
Mr. Naſh has twice under his hand reported they were in a very 
bad and ruinous condition, ſtill he has thought proper to ex- 
amine witneſſes to prove they were in a good condition, and fit to 


be repaired, 


_ a I 
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1 ſhall give more credit to his own report than to his witneſſes. 


The relief muſt be by way of inquiry of damages before a jury; The court, in- 
and I am more inclined to this, than to decree a ſpecific performance, Wend of 2 
becauſe it appears upon the diſpute of the extent of the buildings, 2 
that there was a formal committee with Mr. Dance the ſurveyor of ance of the 
the city of London, at the head of it, viewing the repairs, while the 2 = 
workmen were employed about it, and yet made no objection to choſe to give 


Mr. Greaves's going on, and therefore are too late in coming here '*lief by way 


for a ſpecific performance, unleſs they had brought a bill recently 2 
and immediately after this furvey. _ fe > Joy, 


and directed 
Lord Hardwicke directed an iſſue to try what damages the mayor, — 
commonalty and citizens of London have ſuſtained, by the non- 
rformance of the covenants in the leaſe to Mr. Greaves, and ap- 
pointed the city of London plaintiffs, and Naſh alone defendant. 


Godfrey verſus F/atſon, March 21, 1747. It came be- Caſe 181. 
fore the court on exceptions to a Maſter's report. 


HE firſt exception was for not allowing the ſum of three Where a cre- 
hundred eighty one pounds, being the ſurplus intereſt beyond den by lag. 


> ment ext 
the penalty of a judgment. | Lad by. ol 


: git, he holds 
gnouſgue debitum ſatisfactum fuerit, and at law the debtor cannot on a writ ad computendum inſiſt on the cre- 
ditor's doing more than account for the extended value ; but if the debtor comes here for relief, the court 
will give it him, by obliging the creditar to account for the whole he has received ; but as he who comes far 
equity muſt do equity, will direct the debtor to pay mterelt to the creditor though it ſhoutd exceed the 
principal. | : 

A creditor is not confined to the _ of the hf upon a judgment, but may carry the computation af 


intereſt bey ond it Ae 2+ AE. 4A + 3 


It was ſaid by the plaintiff's council, that the creditor is intitled 
only to the extent of the penalty upon a judgment, and that he can 
carry the intereſt no further. 


Lokpd CHANCELLOR. 


At law upon a judgment entered vp, it is the debitum recuperatum, 
and the ſtated damages between the parties, but if the creditor 
does not take out a fieri facras againſt the perſon of the debtor, or 
His perſonal eſtate, but extends the lands by elegit, which the ſhe- 
riff does only at the annual value, and much below the real, the 
creditor holds quoufque debitum fatisfattum fuerit, and at law the 
debtor cannot, upon a writ ad computandum, inſiſt upon the creditor's 
doing more than account for the extended value ; but if the debtor 
comes into a court of equity for relief, this court will give it him, 
by obliging the creditor to account for the whole that he has re- 
ceived; and as a perſon who comes for equity, muſt do equity, will 
Vol. III. 6 direct 


D e — —— 


—_— —— 
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direct the debtor to pay intereſt to the creditor, even though it ſhould 
exceed the principal; and I remember very well upon ſerjeant Mi- 
taker's inſiſting before Lord Chancellor Cooper, that this would be 
repealing the fatute of Weſtminſter, his Lordſhip ſaid he would not 
repeal the ſtatute, but he would do compleat juſtice, by letting the 
creditor carry on the intereſt upon his debt, as he was to account for 


the whole he had received. 


Where a And the ſame rule prevails in this court, where a mortgagee has 


mortgagee. tacked a judgment to his mortgage, he ſhall not be confined to the 
has tacked a 


judgment to Penalty of the judgment, but ſhall be intitled to intereſt upon the 
his mortgage, debt ſecured by judgment, though it exceeds the penalty, down 


— 23 to the time the principal is paid off; and therefore his Lordſhip al- 


the penalty of lowed the defendant's exception. 


the judgment, Io 
but is intitled to intereſt upon the debt ſecured by judgment though it exceeds the penalty. 


A mortgagee Lord Chancellor ſaid, that a mortgagee in poſſeſſion is not obliged 
in poſſeſbon is to lay out money any further than to keep the eſtate in neceſſary 
— repair; but if a mortgagee has expended any ſum of money in ſu 

any further porting the right of the mortgagor to the eſtate, where his title has 
than to keep been impeached, the mortgagee may certainly add this to the. prin- 


3 Ko cipal of his debt, and it ſhall carry intereſt, 


. ? \ | 
F Hs may add to the principal of his debt a ſum expended in ſupport of the mortgagor's title where it is 
impeached, and it ſhall carry intereſt, | | 


A mortragee He alſo ſaid, a mortgagee ſhall not be allowed for his trouble in 
fall dar by receiving the rents of the eſtate himſelf, but if an eſtate lies at ſuch 
allowed for a diſtance from the place of his reſidence, as he muſt have employed 
his trouble un pailiff, if it had been his own, he ſhall then be allowed ſuch ſums 


receiving the ; a1 þ . 
rents of the as he has paid to a bailiff, to receive the rents of this eſtate, 


eſtate himſelf; | 5 5 | 
but if the eſtate lies at ſuch a diſtance as obliges him to employ a bailiff to receive them, what he paid to the 


bailiff ſhall be allowed. 


Caſe 182. Ex parte Ricards, Tune 18, 1747. 
A fatber by HE father of the petitioner by his will appoints his wife 
will appoints . guardian of the petitioner, his eldeſt fon, and likewiſe of 


2 5 wa his ſecond ſon, till their ages of twenty-one, and allots a mainte- 


eldeſt ſon till nance for the ſecond during his infancy, but none for the eldeſt. 

21. a petition | Tb | 

on the infant's behalf to confirm her guardian, and to be juſtified in what ſhe ſhould expend for his mainte- 
nance. No inflance where there is a teftamentary guardian of the court's confirming it in this ſummary way, or 
Sending it to a Maſter to aſcertain the allowance for infant's maintenance; a bill is neceſſary for this purpoſe, 


A petition was preferred on behalf of the eldeſt ſon an infant of 
eight years of age, to confirm his mother guardian, and that he 


might be juſtified in what ſhe ſhould expend in his We 
an 
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and prays it may be referred to a Maſter, to conſider of a proper 
allowance for the infant's maintenance and education. 


Lord CHANCELLOR, 


Sir Joſeph Jekyll was the firſt judge who went ſo far in this ſum- 
mary way to direct an allowance for maintenance; before his time 
the court would do no more than appoint a guardian in ſocage, till 
the infant had attained his age of 14 ; but I know of no inſtance 
where there 1s a teſtamentary guardian, that the court have in this 
ſummary way confirmed the guardianſhip, or ſent it to a Maſter to 
aſcertain what ſhall be allowed to the guardian, for the infant's main- 
tenance, and thought a bill neceſſary for this purpoſe ; but at the 
Attorney General's requeſt, as the application appeared to be a very 
reaſonable one, his Lordſhip ordered the petition to ſtand over till 
the next day of petitions, and in the mean time to ſearch for prece- 
dents, | | 


Ex parte Edwards, Tune 1 8, 1747. Caſe 183, 
T* HE mother by her will apointed Mr. Ruſſell guardian to her The — ma | 
; ſon the petitioner, till his age of twenty-one. 2 
3 pr 
will is vo 


An application made now to the court for maintenance, and in caſe . ge 
they ſhould not approve of the guardian appointed by the mother, confining the 


that a new one may be aſſigned. power-of ap- 
| | pointing 2 
8 | teſtamentary 
LoRD CHANCELLOR, l | guardian to 
the father 


The ſtatute of 12 Cha. 2. ch. 24. ſec. 8. confines the power of . 
appointing a teſtamentary guardian to the father only, and therefore 
the appointment by the mother, of a guardian in this caſe, is abſo- 
lutely void, and the infant being of his age of fourteen, choſe a 
guardian in court. 


On the petition of the Marquis of Powis in the cauſe of Caſe 184. 
Wichoulls verſus Maynard, June 18, 1747- 


mortgage is at 


＋ late Marquis and the petitioner joined in mortgaging an Where a 

eſtate for ſecuring twelve thouſand pounds borrowed of Sir four and an 
Charles Gunter Nicholls deceaſed, with intereſt at four and a half per balf per cent. 
cent. but there was a verbal agreement, that if the mortgagor paid mo 2 
the intereſt for every half year before the third quarter became due, tereſt be paid 


that the mortgagee would allow him an abate of half a per cent. after each half 
year before 


three quarters of a year become due, the mortgagee will accept of four fer cent, if the mortgagor fails of 


paying the intereſt at the appointed time, he cannot be relieved in this court. 


At 


* 
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At the death of Sir Charles Gunter Nicholls, there was a conſiderable 

arrear of intereſt, and the -mortgagor propoſed, if the defendant, 

the truſtee for the plaintiffs, daughters of Sir Charles Gunter Nicholls, 

and deviſees of the twelve thouſand pounds, would agree to take 

Four per cent. for the arrear of intereſt, that the mortgagor would 

be bound to continue the mortgage for ſeven years; upon this pro- 

rage it was referred by the court to a Maſter to ſee if it was for the 

efit of the infants ; the Maſter reported it to be fo, and that re. 

port was confirmed, and afterwards the intereſt was regularly paid 


at the end of every half year, before the third quarter was lapſed, 
to the late Marquiſs's death. 


The petitioner having been entangled in a great many per. 
plexed affairs, has ſuffered the intereſt to run conſiderably in ar- 
rear fince, but now offers to the infants guardian and truſtee to 

y the arrear of intereſt at four per cent. and as an equivalent 
for the other half per cent. intereſt upon intereſt, to be computed 
from the end of each half year; the ſimple intereſt and the in- 


tereſt upon intereſt amount together to a thouſand and one pound 
eleven ſhillings. | 


One of the mortgagee's daughters is dead, and the whole bene- 
ficlal intereſt in the twelve thouſand pounds veſts in the ſurvivor. 


It was prayed by the petition, with the defire of all parties, that, 
to fave the expence of going before the Maſter, this ſum may be or- 
dered to be paid to the infant's truſtee, on or before the 22d of July 
next, in full of intereſt due to the 22d of December laſt, 


Wwe» I do not ſee how I can make ſuch an order, as an infant is 
— , concerned, for as the mortgage is at four and a half per cent. with 
reſervation of a proviſo, that if the intereſt be paid after each half year, before 


Four per cent. three quarters of a year become due, the mortgagee will accept of 


— db, four per cent. if the mortgagor fails of paying the intereſt at the 
on non-pay- appointed time, he cannot be relieved in this court, any more than 
2 on any other compoſition between parties, becauſe the abate of half 
tain time after fer cent. by the mortgagee was for prompt payment, and the terms 
it is due, the of the agreement not being complied with, the mortgagee and his 
ſhall pay Give, repreſentative are intitled to intereſt at four and a half per cent. 


this is but a; but if the mortgage had been made, with a reſervation of four per 
A * „ Cent. iatereſt, with a proviſo that upon non-payment thereof, 
Fe in Within a certain time after it is due, the mortgagor ſhall pay five 
equity. per cent. ſuch proviſo would not be good, and has been deter- 
mined ſeveral times; becauſe where the intereſt is to be ipcreaſcd, 
if not paid at the day, that is but as a amine pænæ, and relievable 


in equity. (Vide Vin, Abridg. title Mortg. 4.52, letter M.) 


Lord Chancellor referred it to a Maſter, to fee whether the propo- 
ſal made by the mortgagor, would be for the mfant's benefit. 


1 Anon. 
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Anon. June 18, 1747. Caſe 185; 


J N-the year 1707. upon a bill of forecloſure, it was referred to A Matters 
a Maſter to take an account of what was due to the mortgagee report of what 
for principal, intereſt and coſts, and the Maſter's report was con- was due to a 


firmed ni; and by the regiſter's minutes, at a ſubſequent ſeal in . 
the ſame cauſe, it was taken down order abſolute, but never en- intereſt and 


tered; the regiſter refufes to enter it now, and the application is to coe. Was 


| firmed 
the court for an order de novo, «iſ, _ by 

, the Regiſter's 
minutes at a ſubſequent ſeal in the ſame cauſe taken down order abſolute, but never entered; on the Regiſter 
refuſing to do it, an application for an order de novo. 


Lord CHANCELLOR. 


To enter an order nunc pro tunc is a motion of courſe, where the 


party entitled to the order comes recently ; but I apprehend after a 3 


length of time, there ought to be notice of ſuch motion; and what zunc is a mo- 
is prayed now goes ſtill further; but as it would be very hard at this ten of courſe, 


. . 2 here th 
diſtance to open a forecloſure, I will give the other fide an oppor- — zal 


tunity of inquiring in the office, to ſee if they can make out the to it comes 
minute in the regiſter's book, to relate to ſome other matter in the "*<*ly, but 


. o | after a length 
cauſe, and not the forecloſure. of time there 


ought to be notice -of ſuch motion. 


In the courts of law, for inſtance in the Common Pleas, where Where 2 re- 


—_— in the 
a recovery has not been entered upon record, if it appears by the cout Com- 


minutes in the prothonotary's book that it was ſuffered at bar, the mon Pleas has 


court will order it to be entered; but then it muſt be with a pro- not been en- 


. . RS tered u 
viſo, that it does not prejudice any ſubſequent purchaſer ; the ſame — r i 


in the caſe of an old judgment, they will order it to be entered up, appears by 


. c: the prothono- 
but ſo as not to affect a ſubſequent creditor; and therefore if in the —— 


preſent caſe it ſhould appear on further ſearch that it was the order it was ſuffered 
niſi, which was made abſolute for confirming the Maſter's report, I #t bar, the 


. : 3 ill or- 
ſhall then direct according to the prayer of the petition. 3 


entered, with 
a, proviſo it does not prejudice any ſubſequent purchaſer. dm as to an old judgment. 


Vol. III. a 6 R Gl 
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Caſe 186. Gill verſus Watſon, June 25, 1747. 


Though at Rticles were exhibited by the defendant for examining to the 

law you — credit of one of the plaintiff's witneſſes, notwithſtanding pub. 
n g . 5 

to the general lication has been paſſed ſome time, and the cauſe was to be in the 

credit; yet, Pauper paper at the Rolls on Saturday next. 

otherwiſe in 

equity, for as the witneſs there cannot be prepared to defend every particular action of his life, not know. 


ing to what they intend to examine him; yet, on an examination here, he may be able to anſwer any parti- 
cular-charge, as he has time enough to recollect it. 


Quære, If there is any ſuch diſtinctioa between the examinations here, and at law, with regard to exa- 


minations to the credit of witneſſes, being told by an experienced practiſer, that they are general here, as 
well as at law, | 


Mr. Clark for the defendant, moved for liberty to exhibit interro- 
gatories, and for a commiſſion for examination of this witneſs into 
Yorkſhire, but produced no affidavit to fupport the articles. 


Lord Chancellor thought an affidavit neceflary, and ſaid, though 
at law you can examine only to the general credit, yet it is other- 
wiſe in equity ; for at law the witneſs cannot be prepared to defend 
every particular action of his life, as he does not at all know to 
what they intend to examine him ; but upon an examination in this 
court, he may be able to anſwer any particular charge, as he has 

time enough to recollect it: Quare, if there is any ſuch diſtinction 

between the examinations here and at law, with regard to the cre- 
dit of witneſſes, becauſe Mr. Capper, a very eminent and expe- 
rienced practiſer, told me, that examinations to the credit are ge- 
neral here, as well as at law, and the form of the articles are fo 
in this caſe; firſt, that the witneſs is a perſon of ill fame, and 
not to be credited ; ſecondly, that he pays no regard to the nature 
of an oath; and in the ſame manner through the ſeveral items. 


Lord Chancellor denied the motion, becauſe the plaintiff comes too 
late after publication, and the cauſe was already ſet down in the 
Paper. 


Caſe 187. Pearce verſus Grove, June 25, 1747. 


The court R. Attorney General moved to amend an anſwer, by ſtriking 
will not allow 


33 out the offer of the defendant's bringing in his ſhare into 


to amend an hotchpot, upon a miſcomputation of the father's eſtate, 
anſwer by | 

ſtriking out of it the admiſſion of a fact, by which the plaintiff would be deprived of the benefit of this evi- 
dence, eſpecially as he does not ſwear he was ſurpriſed into it, or ill adviſed in ſetting it forth. 


2 LoRD 
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LoRD CHANCELLOR, 


Whatever may be the right of the parties, it is impoſſible to 
ſuffer the defendant to amend his anſwer in the manner he deſires, 


% 


for it would be of dangerous conſequence. a 


It is true, at law they will allow you to amend, but it is in mat- 
ters of form only, here it is an extreme different thing, for it is an 
admiſſion of facts, as, that thirteen hundred pounds advanced by 
the defendant's father in his life-time, was a full advancement, 


And though, if the certainty of the ſum appears, a child is not 
precluded from the reſidue of the orphanage ſhare, if he will bring 
the ſum before advanced into hotchpot, yet he may be bound by 
any agreement between him and his father, that this money ſo 
advanced ſhould be in full, and bar him of the reſidue of his or- 
phanage ſhare, 


It would be ſtrange therefore, to ſtrike out this admiſſion, and 
deprive the plaintiff of the benefit of this evidence, when the de- 
fendant does not ſwear that he is ſurpriſed into this admiſſion, or ill 
adviſed in ſetting it forth. 


I diſtinguiſh between an admiſſion of a fact, and an admiſſion of The party 


a conſequence in law, or a conſequence in equity, if it had been fo, EN: 
the party would not have been bound by it. - miles of « 
| | conſequence 


in law, or a conſequence in equity, for the court is to judge of the law. 


There are ſeveral admiſſions of parties where the defendant has 
been miſtaken in his point of law, and yet ſhall not be bound by 
it, becauſe the court is to judge of the law. 


As in the caſe of a ſpecial verdict, if the jury make a wrong con- TRE 
cluſion, the court is not bound, but will judge by the fact; id. as to 2 
writ of error, where error in law is aſſigned, and the defendant comes clußon in a 


in and admits the error, yet the court is not bound by the admiſſion, ſpecial ver- 


2 R ; *% dic, the court 
but will determine according to their own judgment whether it is i judge by 
error in law. the fact. 


Lord Hardwicke denied the motion. 
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Caſe 188. aon. Tune 27, 1747. 
—— _ N account was now depending in the cauſe before a Maſter, 
- wa Ger upon the plaintiff offered to read, as evidence before the Maſter, the 


a waſter to depoſitions in a former cauſe, wherein the plaintiff and the defen- 
_ — dant were parties, which he refuſed to admit, unleſs an order of 


in a former the court was obtained for that purpoſe; Mr. Evans moved now 


nn 2 for ſuch order, but Lord Chancellor denied it, becauſe he would not 
e lame par- 


ties to be read, Put perſons to unneceſſary expence by ſuch applications; and faid, 
as it is put- the reaſon why you cannot read ſuch evidence at the hearing with- 


ting parties to out an order is, that every cauſe before the court is an intire pro- 
an unneceſſa 


ry expence, ceeding, and determined for the moſt part in one day, ſo that un- 


the proper leſs you have a previous order it is a fatal exception; but before 
courſe being 


uke ex.” a Maſter, parties go on de die in diem, and heh as an opportunity of 

ceptions. Judging whether he ought to admit the depoſitions to be read, or 
if the Maſter ſhould be miſtaken, you may take exceptions, and 
therefore there is no occaſion for the court to make an order 
in it. 3 


Caſe 189. Haus verſus Haus, June 26, 1747. 


4. H. deriſe ANDREW Haus, the teſtator's grandfather, being ſeiſed in 


all his manors fee of a moiety of the manor of Down-Barns, in Middleſex, de- 


his fo - . . . a f | | 
. — viſed this moiety and all other his manors in Mrddleſex, unto bis 


C. 4. and T. four children William, Carlton, Andrew, and Thomas Hanus, their 


thei — heirs and aſſigns, equally to be divided between them, ſhare and ſhare 
and aſſigns, : 


5 alike, as tenants in common, and not as joint-tenants with the benefit 
divided be- Of ſur Vivorſhkip. | 
tween them, 


ſhare and ſhare alike, as tenants in common, and not as joint-tenants vir the benefit of ſurvivorſtip. The 
court was of opinion, the teſtator meant, if any of his four children died before twenty-one, it ſhould go to 


the ſurvivors, having uſed the ſame words in the precedent clauſe relating to his perſonal eſtate, and given 
the benefit of ſurvivorſhip there, if either died before twenty-one, | 


The principal queſtion was, whether by the deviſe to his four 
children they took as jointenants, or a tenancy in common gene- 


rally, or with any, and what contingent limitation over as to their 
reſpective ſhares. 


LoRD CHANCELLOR. 


This court The general rules inſiſted on are true, for certainly joint-tenants 
leans againſt are not favoured here, becauſe they introduce inconvenient eſtates, 
joint-tenancy, 


25 t is an in- and do not ſo well provide for families, therefore this court leans 
convenient | 


. eſtate, and ſo do courts of law now, though they favoured them formerly. 


againſt 
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againſt them, and ſo, I believe, do the courts of law now, though 
they favoured them formerly, and the ground upon which they 
went was the multiplication of ſervices under the old tenures, but 
the ſtatute of 12 Car. 2. c. 24. ſect. 1. has reduced the ſeveral ſorts 
to ſocage tenure only. 


- Another general rule is, that where a man has made a deviſe in Where the 
his will, with a great number of words that may ſeem to claſh with m_ af 
one another, the court will put ſuch a conſtruction as may make jnconfitent as 
them conſiſtent ; but if they are ſo inconſiſtent as that they cannot that they can- 
ſtand or be reconciled together, the court muſt reje thoſe words nd yp - pak 
that are leaſt conſiſtent with the intention of the teſtator. court muſt 


reject thoſe 
words that are leaſt conſiſtent with the intention of the teſtator. 


Here his Lordſhip recited the words in the clauſe ; this is a de- 2 
viſe in fee to all of them, equally to be divided, imports a tenancy TIRE. 
in common in a will, if there were no more words, but here are a tenancy in 
other expreſſions which make it ſtill ſtronger, as tenants in common, dom on in 4 

. «4 f will, if there 
which are not as joint-temants ; the laſt words are with benefit of are no more 


ſurvivorſhip, and this creates the difficulty. . words. 


I am of opinion that theſe words are not ſo ſtrong as to controul Doubtful and 
the precedent words, for to conſtrue it otherwiſe, would be from ambiguous 
doubtful and ambiguous words, to ſet afide clear and certain ex- nn to ci. 
pteſſions. troul clear 

aud certain 


On the other hand, to conſtrue the words with benefit of ſurvi- —— 
vorſhip, according to the conſtruction of the plaintiff's council, as 
if he had ſaid without benefit of ſurvivorſhip, or not with ſurvivor- 
ſhip, (though I will not ſay but it has been done) would be contrary 
to the meaning of the teſtator, upon the whole tenor of the will. 


The next conſtruction put upon it by the plaintiff 's council was, 
that this refers to a benefit of ſurvivorſhip to the ſurvivors of the 
children, if one, or more, died in the life-time of the teſtator. 


But this is too nice a conſtruction, for it is more natural to ſup- 
poſe that a man intends the children of his children ſhould be pro- 
vided for than not, and the court ſuppoſes a parent is taking care of 
the poſterity of his children. 


It is not probable to think he meant that the benefit of ſurvivarſhip 
ſhould mean ſurvivorſhip of himſeFf, for a teſtator very ſeldom pro- 
vides for a contingency in his life-time, for when any happens, he 
may alter his will if he pleaſes. 


Vox. III. 6 8 3 Not 
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Not but if no other reaſonable conſtruction ean be put upom theſe 
words, the court ought to reſort to it, as in the caſe of Lord Binden 
verſus Earl of Suffolk, 1 P. ms. 96. Deviſe of a debt to five grand. 
* children, ſhare and ſhare alike, equally to be divided between them, 
* and if any of them die, then to the ſurvivor, held to be tenants 
* in common; for by the words , any of them died, his ſhare 
* ſhould go to the ſurvivor ; Lord Cowper ſaid, it muſt be intended 
* if any of them ſhould die in the life-time of the teſtator, for by 
te that conſtruction, every word of the will would have its effect 
* and operation, 


There is in another part of the will, a plain inference, that he 
meant a ſurvivorſhip ariſing among one another, and not a ſurvivor- 
ſhip in the life of the teſtator : It is in the precedent clauſe relating 
to the perſonal eſtate, where the ſame words are uſed, and the 
benefit of ſurvivorſhip given in caſe any of them died before twenty- 
one. | 


This excludes the putting the unnatural conſtruftion before men- 
tioned, and verba relata ineſſe videntur, and is juſt as if he had 
ſaid, that if any of them died under twenty-one, it ſhould go to 
the ſurvivor. 


The ſame Then conſider what effect it will have upon the conſtruction on 
3 the real eſtates, the four children who are to take the perſonal, take 


though in a too the real eſtate, and the ſame words in the ſame will, ought to 
3 have the ſame ſenſe; he was here making a proviſion for the younger 
to have the Children, to take, indeed, as tenants in common, but with the be- 
ſame ſenſe; nefit of ſurvivorſhip; what benefit of ſurvivorſhip could he intend, 
„re but the ſame as he intended in the ſurvivorſhip of the teſtamentary 
rended ſurvi· part of his perſonal eſtate ; I do not doubt but this was his real in- 
e e tention, as he was making a proviſion for younger children, and if 
the perſonal, One of them ſhould die, did not intend any part of it ſhould go 
he muſt mean away to his eldeſt ſon, which would leſſen the proviſion that was 
it alſo in the clearly intended for the younger children ; and therefore his Lord- 


real eſtate, ſhip decreed accordingly. 


2. Caſe 190. Elliot verſus Collier, July 1, 1747. 


e r | H E bill was brought by the plaintiff, as the repreſentative to 
fore he admi- a ſecond huſband of the daughter of a freeman of London, for 
viſters to his Her ſhare of her father's cuſtomaxy eſtate, 

wife's perſonal 4 

eſtate, it ſhall 2 7 ©) 
not go to her The defendant inſiſted ſhe was fully advanced in her father's Iife- 
next of kin, time. | 

but to his re- 

pte ſentative. 


w 


K 18 There 
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There was another queſtion in the cauſe, whether, the huſband 
dying without adminiſtring to the perſonal eſtate the wife had in 
her own right, it ſhall go to the next of kin of the wife, or to 
the repreſentative of the huſband. | 


LoxDp CHANCELLOR. 

This is a very clear caſe ; the repreſentative of the wife has no Thoogb the 
right to an account of her perſonal eſtate, and that point does not eccleſiaſtical 
follow barely the legal right of adminiſtration, for though the eccle- CR 1 
ſiaſtical court are bound by act of parliament to grant the admini- of 2 
ſtration to the next of kin of the wife, yet that does not bind the to grant the 
right in this court; for the huſband ſurviving the wife, her whole — wget 
eſtate veſted in him at the time of her death, and no perſon could kin of the 
poſſibly be intitled to the rights of the wife but himſelf, ſo that wie, yet that 


her whole property belonged to him : there are ſeveral caſes in rae dg 


Ae Me ape 


which it has been held, that though the eccleſiaſtical court are this court, for FA Lots 
bound to grant adminiſtration by 31 Ed. 3. c. 11, yet thoſe perſons e bufband . co2e 


mN—y— — 


have been looked upon in this court as mere truſtees. wife, her 


ket Tag? whole eſtate 
veſted in him at the time of her death, and the whole property belonged to him. 


Suppoſe the wife had ſurvived the huſband, only ſuch part of the Had the wife 
perſonal eſtate of her father as had continued choſes in action, would ſurvived the 


' huſband, ſuc 
have ſurvived to her, for whatever he had reduced into poſſeſſion, rene nes = 


would have been the huſband's. | her father's 
| perſonal eſtate 
as had continued choſes in action, would have ſurvived to her. 


Upon the equity of the ſtatute of diſtributions, this court makes This court 


an adminiſtrator de bonis non only a truſtee for ſuch part of the teſ- makes an ad, 
| miniflrator de 


tator's perſonal eſtate as is undiſpoſed of, for his next of kin, there- z,,;; en only 
fore I am of opinion the huſband's repreſentative is intitled to the a truſtee for | 
wife's perſonal eſtate, and that it veſted in the huſband before ad- fn neut of 


5 k kin, with re- 
miniſtration was taken out. ſpect to ſuch 
part of a teſtator's perſonal eſtate as is undiſpoſed of. 


The next queſtion is, as to the cuſtom of London, it is a certain Whore Odd 
rule, that where a freeman has children, and no wife, one moiety % bas chil. 
belongs to them, and the other is the teſtamentary part. dren, and no 


wife, the cu- 
ſtom is, that one moiety belongs to them, and the other is the teſtamentary part. 


As certain too, that if one child is advanced in the life-time of 1 one child 
the father, though not fully equal to the cuſtomary ſhare, yet if the is advanced 


certainty does not appear, then it is an advancement ; and the prin- 2 


Cipal reaſon I take to be, is, becauſe it cannot be known what is to though not 
be brought into hotchpot. folly; agus 
to the culto- 


mary ſhare, yet if the certainty does not appear, it is an advancement. 


A gold 


— ſurviving the L 
27... 169, 


0 
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A watchand A pold watch and wedding clothes are no advaticement of A 
wedding child 

clothes no ad- , 

vancement. 


The quantum A father's conſent to the marriage is not ſufficietit to bar her, 


en Fg it muſt appear how much he has advanced her under his own 


mult appear, hand. 
his conſent is 


not ſufficient to bar a child of her orphanage ſhare, 


An advane- An advancement muſt be by way of portion in matriage, or to 


oo mag ſet up in the world, and the things given here are only emolu. 
portion in TNEnts, 


marriage. 
Though there Suppoſe the father had given ber 50/7. in money, as he has left 
bare been but one child more, and the orphanage ſhare amounts to 20000. 


ſome güne it would have been going a great way, to ſay even this would have 
mined on the been an advancement : conſider the reaſon of the cuſtom at the 
cuſtom of Lox- time of its firſt eſtabliſnment, it was for the ſake of trade; and 


a, . though there have been ſome ſtrict caſes determined on the cuſtom 
regard to free · of London, yet thoſe have been in the caſe of freemens wives, and 


mens wives, not upon advancement ot children, Lewen verſus Lewen, Eg. Caf. 
and not upon | 


the advance- Abr 159. 
ment of chil- | 


dren. It has been ſaid next, that the maintenance allowed by the father 
to the danghter after marriage, is an advancement, and that the 
certainty of the maintenance does not appear. 


The queſtion is, whether that can be conſidered as any advance- 
ment at all. | | 


Alimonyad- Now, it has been determined, alimony advanced by a father to a 


2 child, ought not to be conſidered as an advancement; in the caſe of 


child ought Edwards verſus Freeman, Eq. Caf. Abr. 249. For the court held, 


RO con- © as to the 801. per ann. maintenance, provided for the daughter 
advancement. by the ſettlement, that it ſhould not be brought into hotchpot, 


* being only for the education and maintenance of the daughter, 
of which the parents were the beſt judges :”” that indeed was 
upon the ſtatute of diſtributions of inteſtates eſtates, but goes upon the 
ſame reaſon as if it had been a queſtion on the advancement, under 
the cuſtom. 


„. The daughter was juſt of age when ſhe married ; the queſtion is, 


freeman re- whether the maintenance ſhould be conſidered as a debt from the 
ceived from daughter to the perſonal eſtate of her father ? 

marriage, for | 
maintenance, It is reaſonable the repreſentative of the daughter ſhould make 


N og ſome allowance for the maintenance, as ſhe has ſo much more out 


debt due from Of the perſonal eſtate than her ſiſter by this means ; and I do not 


her to the per- 
ſonal eſtate of know 
the father. 
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know Whether this alimony might not be conſidered as an advance- 
ment pro tanto, being after her marriage, but, however,, it muſt be 
brought in as a debt to the father's eſtate, and as ſhe thought pro- 
per to diſpute his will, I think what ſhe received after her marriage 
for maintenance, ſhould be conſidered as a debt due from her to 


the perſonal eſtate of the father, 


Lord Chancellor declared, *© that Elizabeth Pilmore, one of the 
* two daughters of Boover, who was a freeman of the city of 
* London, on the evidence in the cauſe, ought not to be taken 
© to be advanced by her father in his life-time; and that the 
« plaintiff, as executor of her huſband, who ſurvived her, is inti- 
« tled to her cuſtomary ſhare of her father's perſonal eſtate : and 
< ordered, that Boover's perſonal eſtate, after payment of his debts 
« and funeral expences, be divided into moieties, one moiet 
e whereof is the orphanage . of the teſtator, he having died l 
« without leaving any wife, the other is his teſtamentary part, and | 
ſubject to the diſpoſition of his will; and as to the orphanage 
e part, ordered, that the ſame be divided into two equal ſhares; 
* and declared that one ſhare thereof belongs to the plaintiff, as 
* executor of the ſecond huſband of Elizabetb; and his Lordſhip _ 
* alſo declared, that the defendant, as executor of the teſtator w—_ | 
% Bogver, ought to be confidered as a creditor of Eligabeth, for 
© the value of her maintenance, which was furniſhed by Boower to 
« Elizabeth, after the death of her firſt huſband, and ordered the 
© Maſter to inquire how much by the year Boover deſerved in re- 
<« ſpect of ſuch maintenance, and that the ſame be deducted out 
e of ſo much as ſhall be coming to the plaintiff for the ſhare of 
« Elizabeth, and be anſwered as a debt to Boower's perſonal eſtate ; 
« and it being admitted that 60/. had been paid to the plaintiff's 
< teſtator before his death, his Lordſhip ordered that ſo much 
* ſhould be. allowed, as a payment of the cuſtomary ſhare of 
* Elzabeth.” 


Tittenſon verſus Peat, July 1, 1747. Caſe 191. 
| | HE defendant pleaded an 3 | a 2 | = 


LoRD CHANCELLOR. 


The only ground to impeach an award is colluſion, or groſs miſ- An award be- 
behaviour in arbitrators; for, otherwiſe, being made by the judges ing made by 


| a 3 8 dges of the 
of the parties own chuſing, it is final, and binding upon all the partie doin 


Parties, or no perſons would ever accept of being arbitrators, chuſing is 
final, unleſs 


there is colluſion, or groſs miſbehaviour in the arbitrators. 


Vor. III. 6 T A plea 
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A defendartis A plea of an award is not only good to the merits of the caſe, 


not obliged to , f *114 * g 
A . * but to the diſcovery ; fer a defendant to the bill is not obliged to ſet 


count between Out the whole account between him and the plaintiff, after an award 
him and the jn his favour, in relation to that very account, for that is conclufive 


gp, med ron to all the parties, till an error is ſhewn in taking the account, or 


his favour re- partiality and improper behaviour in the arbitrators ; and if any par- 
lating to that ticulat error is pretended, the plaintiff ought to charge it with all its 


a „for a : | I 
＋ for circumſtances, nor is he precluded from proving it now, if he has 


award is good evidence that will amount to it, 
not only to 
the merits, but to the diſcovery. 


Arbitrators One objection has been made, that the arbitrators did not give 


t bound Is "XY | 
2 notice ſufficient notice of the time they intended to meet, or the particu- 


of the time lar place at which they were to meet, they are not bound to do it, 


they intend to and therefore no objection of that kind is material. 
meet, or the 


particular 5 ; 
place where. Lord Harduwicke allowed the plea. 


Caſe 192. Anon. July 1, 1747. 
LoRD CHANCELLOR, 
The court HE court cannot let a demurrer ſtand for an anſwer, becauſe 
cannot Jet a it is a mute thing. 
demurrer 
ſtand for an 
anſwer. | 
Ent 298; Baſh verſus Dalway July 6, 1747. 
By ſettlement HE truſt term created upon the marriage of the defendant's 
on the mar- father and mother was as follows: 
riage of H. A. 2 0 


with F. C. in caſe there was no iſſue male, and there ſhould be daughters living at the death of the father, 
who ſhould attain 21, or be married, then ſuch daughters ſhould have 2000“ a piece; there were no ſons 
but only three daughters; the defendant who was one married 4. D. and previous to his marriage covenanted 
to aſlign with his wife's conſent 500/. to truſtees, in trult after the death of 4. D. and the defendant, to pay 
it amongſt the children of the bodies of the defendant and 4. D. and that he ſhould after the marriage aſſign 
to the truſtees all the money and ſecurities for it then due and belonging to the defendant. H. 4. died in 
1744. J. D. in 1745 inteſtate, to whom the defendant adminiſtered and received the 2000 J. The children, 
who are a ſon and daughter, have a right to the portion, and decreed to be ſecured for their benefit. 


That in caſe there ſhould be no iſſue male of Henry Andrews by 
Jane Cole, and it there ſhould be iſſue between them one or more 
daughter or daughters /zving at the death of the father, who ſhould 
attain twenty-one or be married, then ſuch daughter or daughters 
ſhould have a portion or portions of two thouſand pounds apiece. 


There were no ſons of the marriage, but three daughters, of 

which the defendant was one, and previous to her marriage with 

Alexander Dalway, there was a covenant on his part, which re- 
| Cited, 
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cited, that Elizubeth Uthwite was indebted to the defendant Marga- 
ret Andrews, the daughter of Henry Andrews by Jane Cole, in five 
hundred pounds on bond, and that ſhe, with the conſent of the 
ſaid Alexander Dalway, did aſſign to two truſtees the five hundred 
pounds, in truſt as to the intereſt for the life of the huſband, and 
after his death to receive it for her life, and after both the huſband 
and wife's deaths, to pay the five hundred pounds and intereſt due 
amongſt all and every the child and children of the bodies Hen 
living of Margaret and Alexander Dakoay, and in default of ſuch 
child or children, then to pay the five hundred pounds to the exe- 
cutors of the ſurvivor of the father and mother, and that the huſ- 
band ſhould after the marriage, on the requeſt of the truſtees, grant 
and aſſign to the truſtees all and every the ſum and ſums of money, 
and ſecurities for the ſame, then due and owing, and belonging 10 
Margaret Andrews, from any perſon or perſons, and which Marga- 
ret Andrews was intitled unto in any reſpect whatſoever. | 


Henry Andrews died in 1744. 


In 1745. Mr. Daltay died inteſtate, the defendant Margaret 
adminiſtered, and receives the two thouſand pounds, 


The plaintiff Baſh, as prochein amy to the children of the defen- 
dant, who are one ſon and one daughter, brought his bill*to have 
the two thouſand pounds ſecured for the benefit of the children. 


Lord CHANCELLOR. 


Iam of opinion the plaintiffs, the children, have a right to the 
portion. / 5 


The firſt queſtion is, whether the portion of two thouſand 
pounds under the father's marriage ſettlement, at the time of the 
defendant's marriage, was a contingent portion. 


Secondly, If it has happened, whether the wife is bound by the 
covenant of the huſband only under the articles made on her own 
marriage. 


The precedent part of the articles include a ſmall part of the Though un- 


| "OR s . x der articles the 
real eſtate, the now plaintiffs being heirs of the body; that eſtate Cer arveeothe 


certainly is in the power of the mother in point of law, and veſts in in the mo- 


the mother in tail; but in this court being under articles is to be har * 
carried into ſtrict ſettlement to the wife for life, to the firſt and nap) 9 


every other ſon in tail, and in default of iſſue male to daughters. in this court 
is to be car- 


= 2 tri ſettlement to the wife for life, to the firſt, Ic. ſons in tail, and in default of iſſue male to 
aughters. 


Vide 


CASES Argued and Determined \ 
Vide. the truſts as to the 500 J. and aſter bath the huſband and 
wife" s deaths, to pay the-500 l. and intereſt due among ft all and ev 


' the child and children of the bodies s then living of Margaret and IS 
ander Dalway. 


That is, after the death of father and mother, for the benefit of 


the children of the marriage, ſuch as ſhould be ſurviving at the 
death of the father. 


Then follows the laſt clauſe, that the huſband ſhould after the 


marriage, &c. vide the words. 


It has been ſaid on the part of the defendant the mother, it is 
not ſufficient to intitle the plaintiffs to the two thouſand pounds, for 
it was for ſuch children as ſbould be living at the death of the father, 
That it reſted in contingency, whether they would ſurvive the 
father; and in ſtrictneſs of law it was not due and owing to Sarab 
Andes i in the life-time of her father. 


But take it abſtracted from the ſenſe of due and owing, and it 
was belonging to her, for it was a natural proſpe& that ſhe ſhould 
| ſurvive the father, and if the word belonging means any thing ex- 


cluſive from the words due and owtng, it does mean n to 
her after the huſband's death. 


There are ſtrong words which follow, viz. and which Margaret 
Andrews was titled to in any reſpect whatſcever, 


| Had any body aſked what portion has the daughter under Henry 
Andrews's ſettlement ? the anſwer would have been, two thouſand 

unds on the death of the father; then it is in the nature of a ſe- 
curity for the daughter by being veſted in the truſtees to wait the 
contingency, not barely a condition or a right where nothing at all 
veſted ; but here was a term for years in truſtees, and guoad this 
truſt they were truſtees for her, and they might have been guilty 
of a breach of truſt, ſo that ſhe had a right at the time of the mar- 


riage. 


She married an officer who had nothing, and it TY indeed 
Have been very extraordinary ſhe ſhould, at the time ſhe was pro- 
viding and taking care for herſelf, overlook this, when ſhe might 


have been intitled, on both her ſiſters dying, to the whole fix thou- 
ſand pounds. 


I am of opinion on the generality of the words of the covenant 
this ſum was included, | 


2 Secondly, 
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Secondly, If the contingency has happened, whether the wife is A wiſe is 
bound by the covenant of the huſband only under the articles made bond by the” 


| : huſband's co- 
On her own marriage. | venant only 


| | under articles 
It has been inſiſted on the part of the defendant, this is the cove- — ber 
nant of the huſband only, that therefore his repreſentatives alone 
are bound. 


cannot ſay but there might have been an event which would 


have given it to the wife, viz. if her huſband had died in the life- 
time of the father. » 


But the death of the father happening in the life-time. of the 
defendant's huſband alters the caſe ; I am not obliged to give any 
opinion as the huſband has not affigned this contingency of the 
wife's, but I am rather inclined to think the husband would not 
have had a right to aſſign it. "= 


As to the caſe of Theobald verſus Duſſey, M. T. 11 Geo. Mod. Caf. Frequently 


in Law and Eg. 2 Part 101, it turned on the joining of the wife, pry ne 
by the conſent of her friends, and in an aſſignment of a term to a band may af- Le ace. 2A 


fair purchaſer ; but it has been frequently determined, that a huſ- fign a wife's 5.2 7. 24.29%, 


band may aſſign a wife's choſe in action for a valuable conſideration; cheſe is ation 2, She 280%; 1 


for a valuable 


but what does that turn upon? Why, the husband's right to ſell. conſideration. 


The husband here furvived the father, ſo that he had a right 
to call upon the cepreſentatives of the father, or the truſtees, to 


raiſe it, 


Could the wife have prevented him from getting the money, 
unleſs the had brought a bill by her prochern amy for her ſettlement, 
and even then it could not have been for her own benefit only, for 
the children muſt likewiſe have had it ſettled on them, for the 


court would not have decreed a partial performance. of covenants, 
but the whole. . 


I am of opinion the children too had a right in the life-time of 
their father, to have brought a bill by 2 prochein amy to have their 


intereſt ſecured. 


The death of the husband makes no alteration, it muſt ſtand Tue haf 
juſt in the ſame right as it did at the death of the wife's father, for band's death 
the intereſts of the wife, husband and children were fixed, and Tikes no | 
whichever had brought a bill, it muſt have been ſettled to thoſe muſt fand in 


uſes, and tbe rather as there is real eſtate. the fame right 
as it did at 
death of the wife's father, for the intereſts of the wife, huſband and children were then fixed. 


Vor, III. 6 U | The 
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What is co- The queſtion here truly depends upon this general rule of the 
— * court, N what is covenanted to be done, is conſidered as actually 
this court done, and therefore as the right had accrued to the husband in his 
conſidered as life-time, what is prayed by the plaintiffs, his children, is concomi- 


5 tant to that right which veſted in their father. 


Lord Hardwicke decreed the two thouſand pounds ſhould be ſe- 
cured for the benefit of the children. 


Caſe 194. Ekins verſus Dormer, July 20, 1747. 


Loxp CHANCELLOR. 


A grant from HE bill was brought for tithes in kind of hay, of a moiety 
ee of the manor of Shipton, but comes in an * manner 


3a drum &s before the court. 
ani & omnes 


alias decimas, 


e Ge The plaintiff as rector is intitled to all tithes, unleſs there i is ſome 


words are not bar, as a modus, compoſition, &c. 
ſafficient to 


7 —_— The queſtion here is as to a | moiety of the privy tithes of the 


mon right of demeſnes of a manor, and the tithe hay, whether the rector is in- 
—_ uoles titled in point of pernancy to the whole, or the defendant is intitled 
* N moiety as well as to the tithes of corn and grain under a 
right of the grant from the crown, the firſt year of Queen Mary, in which were 


— theſe general words, decimas bladorum & fem & omnes alias decimas, 


I do not think any ſtreſs can be laid on thoſe general words, 
and take them in their utmoſt extent, are not ſufficient to bar the 
rector of his common right, unleſs it had been expreſly ſtated what 
was the right of the crown; and in making out the grant, the 
drawer might probably, at the requeſt of the grantor, put in theſe 
general words. 


There is no pretence of payment of the privy tithes to the Lord 
of the manor. I am of opinion theſe general words are by no 
means ſufficient to ſhew a right in the defendant aginſt the rector. 


The next queſtion is as to the two moduſſes. 

The firſt objection was, as to the manner of introducing them 
in the cauſe, for that in reſpea to the croſs bill they are not ſet out 
with any certainty, and to be ſure they are not, and therefore the 
croſs bill muſt be diſmiſſed ; but a different conſideration ariſes upon 
the original bill, notwithſtanding the particular moduſſes are not 
mentioned in the bill, nor particularly pleaded by the anſwer, yet 


as the plaintiff's own witneſſes ſhew a reaſonable ground for a modus, 
it 
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it would be going too far to ſay that an account of tithes ſhould be 
decreed, where even upon the plaintiff's evidence it appears there is 
A modus. | 


bog. I am of opinion therefore the court is bound to take notice of the 
two moduſſes, the ten ſhillings for hay, and five pounds for the privy 
tithes of the demeſne lands. | | 


As to the firſt, it is mentioned to be a modus in decimando in the 
receipt for it from the parſon, but the receipt for the five- pounds 
calls it a compoſition, 


It has been ſaid, that the moduſſes are too rank, and that the ten 
ſhillings for hay particularly are ſo, becauſe the modus for the tithes 
of corn 1s but three and thirty ſhillings. 


No argument at all is to be collected from thence, becauſe leſs ' 
might be in tillage at that time than there is now. 


The objection is ſtronger as to the five pounds for the privy 
tithes of the demeſnes ; undoubtedly it is a pretty large ſum, and 
it has been inſiſted the whole value of the manor is but fifteen 
pounds, as appears from an ancient ſurvey in Henry the 8th's time, 
where it is called firma of Shipton, which implies a rent reſerved. 


But I can no more infer from thence, that this was the value 
of the rack rents of the manor in Henry the 8th's time, than I can 
at preſent the real value of a biſhop's manor from the rent reſerved 
in a leaſe of it. 


In a caſe that came by appeal to the Houſe of Lords in Lord The Houſe of 


Talbot's time relating to the pariſh of Cheding fold in the county of Lords rever- 
ſed a decree 


Surrey, the Lords reverſed a decree of the court of Exchequer for f the Er. 
being too haſty in rejecting a modus as too rank, and ſaid, it was chequer for 


taking too much upon them to determine it to be no modus upon — too 
In re- 


ſuch kind of evidence which was not concluſive evidence againſt a A 
modus, and directed an iſſue to try it. as too rank, 
| it being too 


much for that court to determine it to be no modus, where the evidence was not concluſive againſt it, but 
preſumptive only. 


Another objection was, that the five pounds is no modus at all, 
for in the receipt from the parſon it is mentioned to be an ancient 
compoſition. 


I do not know the abſolute diſtinction between an ancient com- a, ancient 


poſition and a modus; there may be a difference between a compoſi- compoſition þ 
| ynony mous 


with a modus, unleſs ſomething be ſhewn that breaks in upon its imme morialneſi. 


tion 


* 
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tion that is not beyond the memory of man and a modus, but unleſs 
ſomething be ſhewn that breaks in upon the immemorialneſs of it, 
it is ſynonymous with the modus, 


33 There is indeed a difference between a real compoſition and a 
fition is where modus, for a real compoſition is when an agreement is made with a 


an agreement par ſon or vicar, with the conſent of the patron and ofdinary, that 
is made with 


> piſſes or ſuch lands for the future ſhall be diſcharged from the payment of 
vicar, with the tithes in ſpecie, by reaſon of a recompence made to the parſon or 


= 2 vicar for them out of other lands; but a modus is nothing more than 


conſent. that an ancient compoſition between a lord of a manor and the owners 


m _ of the land in a pariſh and rector, which gains ſtrength by time. 


charged from the payment bf tithes in ſpecir, on account of a recompence made to the parſon or vicar out 
of other lands, | 


45 "on l am of opinion here is a conſiderable foundation laid before the 


tion in point Court for the two moduſſes, the one of ten ſhillings, and the other of 
of law to no- five pounds, and therefore the court cannot decree an account of 


duſſes, nor . . . | . * . . 
eſe, Ping tithes Where there is no objection in point of law againſt them, nor 


ever received any Pretence there has ever been tithes in kind received within the 


within the memory of man, and therefore iſſues muſt be directed to try theſe 


memory of 
man, the two ſums, 


court will not 


decree an ac- The plaintiff being in court, and declining to try the modus of 


3 F ten ſhillings for tithe hay of the manor, and five pounds for privy 
tithes of the demeſne lands, his Lordſhip decreed an account of 
what was due for thoſe annual payments. 
Caſe 195. Townſend verſus Lowfield, July 24, 1747. 


Lord CHANCELLOR. 


Where = HERE had been a former cauſe in which the defendant was 
3 plaintiff and the plaintiff defendant, and a decree for an ac- 
fraud, circum- count; and though this is not a bill of review, yet as it is a bill in 
ſtances of 31 | it 1 i 
— 9 aid of an account, it is not improper. 

not ſufficient 


for the court The bill charges fraud in not actually and bond fide advancing to 
93 the plaintiff, or other perſons for his uſe, the ſums defendant now 


all they can claims before the Maſter, and prays among other things the court 
do in a matter will direct the defendant Lowfield to be examined upon interroga- 
of account is - | 5 
to give the tor ies, and to be allowed no ſum but what he ſhall produce receipts 


plaintiff leave for, or proved by witneſſes who were preſent atthe time they were 


10 ſurcharge 3. 
and fell advanced, 


No actual fraud has been proved by the plaintiffs witneſſes on the 
defendant, and circumſtances of ſuſpicion are not ſufficient for this 
court 
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court to ground a decree upon; and as to what is prayed by the bill, 
the court never gives ſuch directions, unleſs groſs fraud is actually 
proved upon the defendant, as was the caſe of Sir Oliver Aft comb 
verſus Greenoway. 


The Houſe of Lords too reverſed the decree in Johnſon verſus 
Jobnſon, which came originally before Lord Lechmere in the dutchy 
court for this very reaſon ; the bill in that cauſe was brought by the 
| repreſentative of the mortgagor to redeem a mortgage, and the de- 
fendant by his anſwer inſiſted on payment of two handred and 
thirty pounds, the principal ſum of the mortgage, and ten pounds 
more indorſed on the mortgage deed, as bond fide lent, and to 
have an allowance for money in repairs, and alſo other allowances. 
On the 29th of November 1725. Lord Lechmere decreed that the 
plaintiff ſhould redeem on payment of ſuch principal money and 
intereſt, as ſhould be proved by the defendant to have been actually 
and really lent and paid by him to the mortgagor, for diſcovery 
whereof the defendant was to be examined upon interrogatories, 
Tohether any and what ſum and ſums were at any time, and when, 
where, and in whoſe preſence actually and really lent and paid by the 
defendant, or on his account, to or for the atcount of the mortgagor. 


There were proofs in the cauſe, that the greateſt part of the 
money was paid by the defendant to the mortgagor at the time the 
mortgage deed was executed, and that the mortgagor at the time he 
ſigned the deed declared he had received the whole two hundred 
and thirty pounds; therefore the appellant inſiſted the reſpondent 
ſhould have been let into redemption on the uſual terms, and that 
the appellant ought not to have been decreed to make any other 
proof of the actual payment of the conſideration money; and that 
it was ſtill harder upon the appellant, as the mortgagor is dead, and 
the appellant deprived of having any diſcovery, by the examination 
of him upon oath, of the money advanced, and prayed the decree 
might be rectified in this particular. | 


It came before the Houſe of Lords on the 18th of March 1727. 
on an appeal of the defendant, and the decree below was reverſed 
becauſe the mortgagor was dead, and the appellant had loſt the 
benefit of his examination, and becauſe no actual fraud had been 
proved on him. BOS NTT 


Here one Haughton is dead, to whom the defendant paid ſums 
for and on account of the plaintiff Mr. T. ownſend, and therefore the 
defendant cannot have the benefit of his examination, nor is there 
in this caſe any poſitive proof of fraud; therefore I ſhall decree 
only that the plaintiff be at liberty to ſurcharge and falſify. 


Vo I. III. | 6 X Edwards 


337 
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Caſe 196. | Edwards verſus Lewis, July 27, 1747. 


In the caſe of AVID Edwards by his will gave his real eſtate to his wife 
1 for life, remainder to the plaintiff, and after deviſing the per. 
ecclefattical ſonal eſtate in the firſt place, for payment of bis debts; he bequeath. 
bodies, if the ed the reſidue to his wife, who, on his death, entered upon a leaſe. 
dale in t2* hold eſtate under Queen's college, and then intermarries with the 
the right of defendant, who, after her death, takes out adminiſtration de bony 
him who was nn to the firſt teſtator, but finding the outgoings of the leaſehold 
dhe old. be exceeded the profits, and being of no ſervice but to the plaintiff, his 
muſt take ſub · freehold lands being intermixed with the leaſehold, neglected to 
nm: ” the apply for the renewal, but tacitly conſented the plaintiff ſhould re- 
which the o. new, who accordingly gets a new leaſe from the college, the old 
riginal leaſe one being ſuftered to run out. 


was liable, | | 
The queſtion here is, ſuppoſing the reſt of the perſonal eſtate 
ſhould fall ſhort to pay the teſtator's debts, whether the plaintiff 


will be liable to pay thoſe debts by virtue of his being in poſſeſſion of 
theſe leaſehold premiſſes. | 


LoRD CHANCELLOR. 


I am inclined to be of opinion, that if the perſonal eſtate of the 
teſtator falls ſhort, the leaſehold eſtate in the hands of the plaintiff 
is ſubject to pay the creditors the reſidue of their debts, or, other- 
wiſe, by this neglect of the adminiſtrator, or by colluſion between 
him and the plaintiff, the creditors might be defeated of their juſt 
debts; but as it is probable in taking the account of the teſtator's 
perſonal eſtate, there may be ſufficient to pay the teſtator's debts, 
without having recourſe to the leaſehold, I ſhall not give an abſolute 
opinion, but only obſerve in general, that in caſe of leaſes from col- 
leges and eccleſiaſtical bodies, there is nothing the court has more 
adhered to, than if the tenant, who in a conſtant courſe of letting 
is intitled to a college leaſe, or any perſon claiming from that tenant, 
apply, either before it expires, to renew, or after it is actually ex- 
pired, and ſurrenders the old leaſe for that purpoſe ; yet, whether 
the new leaſe is granted to the ſame perſon, or any other, if the 
leſſee in the new takes in the right of him who was the owner of 
the old leaſe, he muſt take ſubject to all the equity to which the 
original leſſee was liable. X 


Lord Chancellor “ ordered an account to be taken of the teſta- 
* tor's perſonal eſtate, and reſerved the conſideration how far the 
** renewed leaſe of the lands held of Queen's college in Cambridge, 
is liable to be applied towards ſatisfaction of the teſtator's . 
an 
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ee and legacies, till after it ſhall be ſeen whether the funds before 
<« mentioned are ſufficient to pay his debts and legacies. 


Wot] 


Drakeford verſus Wills and others, July 28, 1747. Ciſe 1994 


RS. Drakeford, an intimate friend of the plaintiff's had made If a legatee | 
a will, and thereby deviſed a bond of three hundred and ſixty fn = 
pounds and upwards to the plaintiff; the teſtatrix was afterwards in- in at" emp 


duced to make a new will, and gave this bond to Mrs. Ann Wilks, tion of a diſ- 


and made her executrix, but obliged her to promiſe that ſhe would, Pio in 
after her own death, give it to the plaintiff. ſhe will do an 
| act in favour 


The teſtatrix died, and Ann Wills proved her will, and about ek, — way 
two months after the death of the teſtatrix, made a deed of gift of undertook to 
the bond to the plaintiff, to take place after her death, and free- 3 | 
quently. declared, that ſhe would not cheat the plaintiff, and that CR 
the did it in regard to the promiſe ſhe made the teſtatrix, 


Upon the death of Mrs. Ann Wills, the bond came into the 
hands of the obligor, who was her brother, and repreſentative, and 
upon his refuſing to pay it, the plaintiff brought her bill, to com- 
pel the payment of the bond, and offered to read evidence to 
eſtabliſh the fact, but it was inſiſted by the defendant's council this 
was to give parol proof to overturn a written will, and that the 
bond, by the will of Mrs. Drakeford, had been given abſolutely to 
Ann. Wilks. who was made executrix alſo, and that it was within 
the miſchief the ſtatute of frauds and perjuries intended to pre- 
vent. 


The court over-ruled the objection; and the fact, with all its cir- 
cumſtances, was very fully proved. | 


LokD CHANCELLOR. - 


The firſt queſtion is, whether there is any foundation to relieve 
the plaintiff on the truſt and confidence ſet up by the bill. 


The Grand queſtion is, whether the court will aſſiſt in the caſe 
of a voluntary deed. | | 


I will conſider the laſt queſtion firſt, ;n order to remove it out of 
the way. | 


The defendant's council have made two objections. 


Firſt, Suppoſing it ſtood abſtracted from weakneſs and inſanity in . 
Ann Wilks, it is a mere voluntary deed, and the court will not aſſiſt | 


the plaintiff to carry it into execution, 
3 This 


| 
| 
| 
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A perſon may This is of no weight, becauſe againſt any perſon who ſtands be- 


7 |» ol-rany fore the court merely as the repreſentative of Mrs. Wilks, it is a good 
dried bd diſpoſition, for a perſon may as well make a diſpoſition by deed to 


take place af- take place after her death, as by will: this court have in ſeveral in- 


ter her deat 


& dy = ſtances decreed ſuch a deed to be good, as againſt perſons ſtanding 


und fucha only in repreſentation, to the donor, as being volunteers alſo, but 


deed has been would not be good againſt creditors, 
decreed to be 


od in ſeve - | 
ral inftances, The ſecond objection was, Inſanity in Mrs. Ann Wills. 
as againſt per- i 
bs RE: No evidence has been laid before me of actual impoſition, cir- 


tion to the do cumvention, or fraud, and the deed of gift appears to be an act con- 


nor, otherwiſe . 
as apainſt cre- ſiſtent with every other act ſhe has done. 


ditors. 


It was inſiſted, the preparing the draught of the deed to give it 
in the life-time of Mrs. Mills, inſtead of after her death, is an evi- 
dence of impolition, 


But it appears clearly to be the miſtake and ignorance of the 
drawer, for it was altered immediately, and ſubmitted to, but though 


there ſhould be no fraud; yet if Mrs. Ann Wilks was incapable of 
making any diſpoſition at all, it is void. 


If it had reſted here, and this had been the whole of the caſe, I 
ſhould have ſent it to be tried on the inſanity, notwithſtanding ſhe 
does not appear on the evidence to be inſane without lucid inter- 
vals; but I will not ſend it to trial, becauſe the firſt point is 
with the plaintiff, which puts an end to the ſecond queſtion. 


It has been truly ſaid by Mr. Wilbraham, it is dangerous to ſet 
up parol truſts of perſonal eſtate, as well as real eſtate ſince the 
ſtatute; and that the court will not ſuffer parol declarations to be 
{et up in oppoſition to the will. 


But if there is a declaration and undertaking by a legatee to 
do an act, in conſideration of the teſtator's deviſing to that legatee, 
I know no caſe where the court has not decreed it, whether ſuch 
an undertaking was before the will has been made, or after, 


The caſe of Thynn verſus Thynn, in 1 Vern. 296. and Jones verſus 
Nabbs, Paſch. 1718. Eg. Caſ. Abr. 405. and Kinſman verſus Kinſ- 
man, 5 Q: Ann, mentioned in Jones and Nabbs, depended upon 
the undertaking and promiſe of the perſon who was to receive bene- 
fit by the will, 


This is not ſetting up any thing in oppoſition to the will, but 
taking care that what has been undertaken ſhall have its ef- 


fect: a will being ambulatory, if the teſtatrix has a . 
4 WI 
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with a legatee, and the- legatee promiſes that, in conſideration of 

the teſtator's diſpoſition in favour of her, ſhe will do an act in fa- 

vour of a third perſon, and the teſtatrix lets the will ſtand, it is 

very proper the perſon who undertook to do the act ſhould perform, 

becauſe, I muſt take it, if Mrs. Ann Wilks had not fo promiſed, the 

teſtatrix would have altered her will, 


Therefore am of opinion, that ſuch an undertaking by an exe- 


cutor, or reſiduary legatee, either before or after the will is made, 
ought to have its effect. 


The next queſtion is, whether this has been ſufficiently proved? 


1 think it has very clearly, for even ſome time after the will had 
been made, Mrs. Ann Wilks declared, ſhe would not defraud the 


plaintiff, and there is a full evidence likewiſe of the undertaking, by 
which ſhe bound her own conſcience. 


An account muſt be taken of the principal and intereft due on 
the bond, and with coſts, becauſe the defendant is the debtor on the 
bond; there is no occaſion for a circuity to decree the bond to be 
delivered up, in order to have a ſuit at law for it, becauſe, as the 


defendant Vilhs is the debtor, I can decree a payment of the debt; 
and his Lordſhip did decree accordingly. 


 Caverley verſus Dudley and Biſco, July 29, 1747. Caſe 198. 


ADV Catharine Howard by her will, dated the 7th of Judy 5. c gare 
1727, gave all the reſt and reſidue of her eſtate, real and per- the reſidue of 
ſonal, to Mr. Biſco, in truſt to pay the produce thereof to the de- ber eltate n 


fendant Lady Dudley for life, for her ſeparate uſe, excluſive of her 3 


huſband; and after her daughter's death, gave ſuch reſidue to the thereof to 


chi f | | „ Lady Dudley 
child or children of her daughter, and made the defendant Biſco 5 fite, for 
EXCccutor. | her ſeparate 


| uſc, and after 
her death, to her children, and appointed B. executor. Lady Dudliy wanting money, took up one hundred 


and twenty pounds of B. and granted him an annuity of twenty pounds during her life, and direQed B.: to 
Pay himſelf out of the produce of the reſidue of L. C. H.'s eſtate, by quarterly payments. Lady Dudley 


mig ht contract to raiſe money by loan, but not by annuity, as it is tos large an anticipation, and therefore ſhe was 
allowed to redeem the annuity from the beginning, though made irredeemable. 


The defendant Lady Dudley has received yearly three hundred 
pounds, or thereabouts, from the defendant Bz/co, in part of the 
produce of the reſidue of the teſtatrix's eſtate, but, wanting money, 

applied to the plaintiff, and offered to ſell him an annuity during 
her life, at fix years purchaſe, the plaintiff conſented to it, and 
agreed to purchaſe an annuity of twenty pounds during the defen- 
dant's life, for one hundred and twenty pounds, and by deed of ap- 

Vo I. III. 6 pointment, 
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pointment, dated the 2oth of December 1743, in conſideration of 
one hundred and twenty pounds paid by the plaintiff to Lady Dug. 
ley, ſhe granted an annuity of twenty pounds to the plaintiff duri 

the defendant's life, and directed Biſeo to pay the fame out of the 
produce of the refidue of the eſtate of Lady Howard, by quarterly 


payments. 


The defendant Biſco, the truſtee, refuſes to pay the arrears of the 
annuity in this manner, inſiſting that the produce of Lady Catharine 


Howard's eſtate is by will to be paid into the hands of Lady Dugley, 
and no other perſon. 


The bill was brought in 1745, for an account of the teſtator's 
perſonal eſtate, and to be paid the arrears of the annuity and growing 
intereſt, and that the future payments may be ſecured, and the 
defendant Biſco be reſtrained from paying any further ſums of mo- 
ney to Lady Dudley. | 


LoRD CHANCELLOR, 


I am of opinion it was not the intention of the teſtatrix that 
Lady Dudley ſhould anticipate the produce of her eſtate by raiſing 
money upon it, and words ſhould have been thrown in to reſtrain 
her from doing it, but as there are no ſuch words in the will, ſhe 
might contract for raiſing a ſum of money by way of loan, but 
not by way of annuity for her own life, as it 1s too large an antici- 
pation ; and therefore directed an account to be taken of Lady Ca- 
tharine Howard's eſtate, and out of the produce, gave the defendant 
Lady Dudley leave to redeem the annuity from the beginning 
though made irredeemable; and that, from the time of filing the 
bill, the annuity ſhould ceaſe ; and that the payments already made 
of the annuity ſhould be applied in payment of the intereſt, in the 
| firſt place, and afterwards in ſinking the principal; and the reſidue 


of the principal his Lordſhip directed to be paid out of the produce 
of the teſtatrix's eſtate, 


Caſe 199. Baker verſus Hart, July 31, 1747. 


The court, HE cauſe was heard before Lord Chancellor in May 1746, 
1) eur wart and iflues were then directed : it came on now upon the equity 


mination, in reſerved, and upon an application for a new trial. 
tome caſes di- . 


rect a ſecond trial, without ſetting aſide the firſt verdict, for otherwiſe the defendant would loſe the benefit 
of urging the firſt verdict in his favour, 


2 LORD 
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Lord CHANCELLOR. 


Upon the ſecond iſſue before Lord Chief Juſtice wills, the jury Js A Lp H - 
found that William Baker, the father of the plaintiff, was not the 
heir of Admiral . Hofer; but it has been certified to me by the 
Chief Juſtice, that the finding of the jury depended upon the ver- 
dict given on the firſt iſſue. 


The application now is, not to ſet aſide the verdict, but for ano- 
ther trial. | | 


Where it is a matter of inheritance, the court, without ſetting 
aſide the firſt verdict, for the more ſolemn determination, in ſome 
caſes direct a ſecond trial, and if the court direct ſuch trial without 
ſetting aſide the former verdict, then the firſt may be given in evi- 
dence, and will have its weight with the jury, and therefore it is 
a very material difference to the parties, becauſe if I was to direct 
a trial, on my ſetting aſide the firſt verdict, the defendant would 
loſe the benefit of urging the firſt verdict in his favour at another 
trial, 


In many caſes, where it is a matter of inheritance, and not ac- 
tually concluſive, the court have not directed a new trial, but where 
the inheritance will be abſolutely bound, the court has granted a 
new trial. 


In the preſent caſe, it is infiſted, the inheritance will be bound, | 
and faid, in anſwer to that, the plaintiff may try it over again in | 
ejectment, if ſo, where is the prejudice to the defendant, if the 
court ſhould direct it to be tried again; for the leaving it to the 
plaintiff to bring an ejectment, will not quiet the queſtion, becauſe the 
defendant will be intitled to bring a bill here for a perpetual in- 
Junction, | 


In the caſe of Atcherley verſus Vernon, Lord Chancellor King 
granted an injunction, and at the hearing of the cauſe made it per- 
petual ; the court conſidering the fee-farm rents deviſed by the will 
of Mr. Vernon, the chancery council, as part of the truſt eſtate, he 
decreed accordingly, and it was upon this ground the court granted 
a perpetual injunction, becauſe truſts are the proper juriſdiction of 
this court, and it would be tripping up the heels of their juriſdiction 
if the parties were ſuffered to proceed at law, and by that means 
overturn the decree of this court. 


In the caſe upon Sir Thomas Coleby's will, the court had decreed 
a partition of the lands, Cc. ſo that bringing an ejectment there 
was 
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was equally in the conſequence defeating the decree of this 
court, 


If the plaintiff ſhould bring an ejectment, and ſhould ſucceed in 
it, though a direction has been given here for a receiver, and to ac- 
count and pay the profits, he might alſo bring an action for thoſe 
very meſne profits, Cc. 


Here it was a queſtion of legitimacy, but then it was a legitimacy 
ſet up after the death of the father, and no pretence of cohabitation, 
and all the facts ſpeaking contrary to cohabitation, and to a mar- 
riage, for ſhe ſuffered herſelf io be arreſted in the name of Pritch. 
ard, lay in gaol for ſome time, and was cleared at laſt by the in- 
ſolvent debtors act; this circumſtance, though not concluſive, yet 
is material againſt the marriage ; the daughter likewiſe was placed 
out by the pariſh of St. Gzles, as a baſtard child, and after being 
uſed by a father in this manner, it is very extraordinary if ſhe had 
really been legitimate, that ſhe did not compel the father to main- 
tain her. 


This queſtion of legitimacy is very different from that, where 
there had been a cohabitation, as was the caſe of Stapleton verſus 
- Stapleton, and no doubt at all in that caſe but there had been a 
marriage; the only queſtion was, as to the time, whether they were 

married before the birth of the eldeſt ſon. 


The verdi& obtained in a former trial before Lord Chief Juſtice 
. Eyres, was given in evidence upon this trial before Lord Chief Ju- 
ſtice Wills, who certifies it had conſiderable weight with the jury, 
and if there is any thing that impeaches the evidence, on which the 
firſt verdict was given, it will be very material, for the verdict be- 
fore Lord Chief Juſtice Eyres turned on a clergyman's evidence, 
one Phillips, who ſwore he chriſtened the child as the child of 
Admiral Hefier and his wife, but on his death bed confeſſed, in 
great agonies, that he was ſuborned to give this evidence, on the 


defendant's mother giving him a bond of one hundred pounds to 
- ſwear this fact. 


Where à verdidt is given in evidence, it is neceſſary for the perſon 

who gives it in evidence to ſhew on what title it was obtained; and 

on the other fide, they are at liberty to ſhew on what kind of proof 
it was given. 


Wnereaguar- The defendant Mrs. Hart was, at the time of the trial before 


dian bas been Lord Chief Juſtice Eyres, an infant, but if it is ſhewn that the mo- 
guilty of ill 


pradlice in the ther acted as guardian for her, and was guilty of ill practice in the 
proſecution of | | 

a ſuit, to obtain a verdict, though it was not the act of the infant herfelf, yet that male practice may be 
given in evidence. | 


— proſecution 
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roſecution of the ſuit, to obtain the verdict, though it was not the 
at of the infant herſelf, that male practice may be given in evidence, 
or otherwiſe ſuch verdict may ſtand unalterable, and not liable to 
be impeached, and mankind would be in a very bad ſituation, 


But this was not the caſe, for the defendant Hart was married at 
the time, and her huſband, as ſeiſed in her right, proſecuted the 
ſuit, and was a co-obligor in the bond to Phillips, as a reward to 
him for ſwearing in the cauſe, 


If the circumſtance . of Phz//;ps's perjury had appeared to the 
court of Common Pleas, it muſt have had great weight, the defen- 
dant's huſband being ſeiſed in her right when that ejectment was 
brought, and being guilty of male practice, this might certainly 
have been given in evidence. | 


This takes off the force of the objection, that there are two 
concurrent verdicts for the defendant. 


Another objection raiſed for the plaintiff was, that they were 


not permitted to give in evidence the depoſition of one Mool- 
not h. 


If there was a difference in the ſpelling of Moolnoth's name, that 
takes away the preſumption of the identity of the perſon at the for- 
mer trial, and the court were right in refuſing it, unleſs the part 
producing it would ſhew him to be the ſame perſon, but Moolnotb's 
is ſo looſe an evidence, that I ſhould not be inclinable to grant a 
new trial on ſuch an ingredient only. 


Another objection taken by the defendant was, that there has 
been a conſiderable delay in the cauſe, and that nine or ten witneſſes 
examined at the former trial in Kent, are ſince dead, that gave ma- 
terial evidence for the defendant Hart's mother, who called herſelf 
the wife of Admiral Hofer. bs | 


As to that, the plaintiff brought a new ejectment ſoon after, and 
had judgment by default, and the defendants, by colluſion, prevailed 
on the tenants to attorn. b 


As to the death of witneſſes, they are mortal, and no perſon can 
keep them alive, but this circumſtance had weight with the jury in 
the laſt trial, and they conſidered the evidence then given for the 
defendant with the greater benignity and indulgence, and to be ſure 
is a material ingredient for a court and jury to take into their 


conſideration where there is a great length of time between the two 
trials. 
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The marriage is extremely improbable, the licence was taken 
out by the woman, the intended huſband in it called Francis Heſer, 
mariner, at the ſame time he was a captain of a firſt rate man of 
war; it is faid, in excuſe, he had a mind to conceal his marriage, 
but it is much more likely ſhe had it filled up in this manner to 
conceal it from the whole world, in order to ſet up a marriage af. 
ter his death, and at this rate any man might be married to a 
common woman. | 


In the eccleſiaſtical court the defendant's mother was determined 
not to be the wife of Admiral Hofer, upon a conteſt there, relating 
to the right of adminiſtration to his perſonal eſtate, and yet, upon 
a trial at law relating to the real eſtate, was found to be his wife, 


Tn the ecele- It is very much to be lamented that there ſhould be ſuch different 


fiaſtical court determinations in two concurrent juriſdictions ; but though it is a 
a teftator was 


determined to great abſurdity, there is no way to make them uniform; I know 
be compo; men- but one caſe where this variation of judgment has happened, and 


9 — _ that was the caſe of Maxwell and Lord Mountague ; there a teſtator 


firmed before Was determined to be compos mentis, upon a ſuit in the eccleſiaſtical 


— * court, and that ſentence was affirmed in the court of delegates : af- 
A tial at lu terwards, on a trial at law in relation to the real eſtate deviſed by 


in relation to the will, the teſtator was found non compos, and then an application 


the real eſtate, as made to the Houſe of Lords by petition, to reverſe the ſen- 
he was found 


mon compos; an tence in the court of delegates, in order to make the determina- 
application to tions uniform, but the Houſe of Lords diſmiſſed the petition, be- 


prepping cauſe the ſentence of the delegates is deciſive, and no appeal lies 


verſe the ſen- from it. 
tence, but the | ; 
petition was diſmiſſed, becauſe that ſentence was deciſive, and no appeal lies from it. 


A trial at bar I am of opinion, on the plaintiff's paying the coſts to the de- 
directed in 1 
the court of fendant, that he ſhould be at liberty to lay all theſe circumſtances 


King's Bench, before a jury; but the queſtion will be, how it ſhould be tried? 


hw bee — will direct a trial at bar in the court of King's Bench, provided 
on the party praying a trial at bar, will conſent, that if he prevails, he 


coaſenting, will be contented with mii prius coſts, and on thoſe terms, I am 


—— 4 ve Of opinion, this matter ſhould be tried again; and Lord Hardwicke 


would be con- gave directions accordingly. 
tented with ö 
wii prius coſts, or otherwiſe it would not have been granted. 
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Head verſus Head, May 20. 1747. Caſe 200, 
; | | Al . .. . 
T HE bill was brought for the arrears and growing payments The depo. 
of an annuity of four hundred pounds a year from the defen- = 2 Fogg 

dant Sir Francis Head, purſuant to an agreement between the plain- 442 
tiff and the defendant for that purpoſe, and to eſtabliſh the agree- be read, as 
ment for a ſeparate maintenance. 1 oy 

| coſts. 

Mr. Attorney General for the plaintiff, cited the caſe of Oxenden 
verſus Oxenden, 2 Vern. 493. and Seeling verſus Crawley, id. 386. 


and Angier verſus Angier, Prec. in Chan, 496. 


The defendant's council objected to the reading the depoſition of 
Jane Genew, the wife of John Genew, as her huſband is the prochein 
any, and liable to coſts, 


Lord Chancellor allowed the objection. 


The council for the plaintiff read next Sir Francis Head's letter 
to Sir William Boyce, Lady Head's father, being an agreement to 
pay Lady Head four hundred pounds a year, dated Auguſt 2 5, 1740. 
which was as follows: : 


Dear Sir William, 


* I ſhall always with pleaſure remember my dear Quinerte's 
« many good qualities, and be far from imputing her misfortunes 
* as faults, but as it will be much eafier for me not to be a conſtant 
< witneſs to what we can neither of us help, I am willing to fend 
* ber lool. and no more, between this and Chriſtmas next, and to 
* continue ber ſuch quarterly payments, when it ſhall beſt ſuit my con- 
* vemtence, ſo long as we ſhall continue ſeparate, with this one proviſo, 
* that if you ſhould think at any time my pretty Gabrielle ſhould 
want any kind of inſtructions, the may be ſent to me, who will 
always receive and inſtruct her as my child, according to my 
* parental duty; and have nothing further to add but my prayers 
« that we may all enjoy quiet here, and everlaſting quiet hereafter, 
* and am 


Dear Sir Villiam, 
Your moſt dutiful fon, Gc. 
Francis Head. 


The 
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The plaintiff by her bill ſeeks to eſtabliſh this as an agreement 
for a ſeparate maintenance, and to ſecure the payment of four hun. 
dred pounds a year for her life. 


Mr. Solicitor General of the ſame ſide: By a ſubſequent letter, 


dated the 22d of September 1741, to Lady Head, Sir Francis ſays, 


* upon ſending a receipt you may have your money on demand.” 


What is your money? Why, the money he had agreed to pay 
her. | 


The pretence of her being diſordered in her ſenſes, is as long 
ago as 1739, and ſubſequent to that, for four years, here is, by ſe- 
veral letters, an acknowledgment the agreement was ſubſiſting, and 


payments in purſuance of it, and the defendant never offered to take 
her home till the bill filed. | 


There is evidence too of Sir Francis's endeavour to convey her to 
a mad-houſe, without giving her the leaſt notice; and on her ap- 
plication a writ of ſapplicavit iſſued; and though by his anſwer 
now, he offers to take her home, he ſays, at the ſame time, he 
ſhall ſhut her up, conſidering her as mad; this is the very thing 
which the court attempted to obviate by /e ſupplicavit; and not- 


withſtanding Sir Francis moved that it might be diſcharged, yet 
your Lordſhip refuſed it. | 


To ſhew that a woman, after a ſeparation, is not obliged to go 
home to her huſband when he ſhall think-proper to take her back 
again, unleſs there is a proſpect of living happily, and in harmony 


_— he ſtated the caſe of Seeling verſus Crawley, in 2 Vern. 
300, 


Mr. Brom for the defendant, 


Sir Francis Head married in 1726; Lady Head's fortune was 


4000/1, down, and 4o000/, more on the death of the ſurvivor of 
Sir William and Lady Boyce. 


Angier verſus Angier, is a caſe with very different circumſtances, 
for there was a clear agreement for a ſeparation, and the behaviour 
between the huſband and wife both equally bad. 


He cited the caſe of Whorwoed verſus Whorwoed, in 1 Cb. Caf. 250. 
where, after a decree for a ſeparate maintenance, the court, on a 
bill of revivor brought, would not continue it, as the huſband offered 
to take her back; but in the caſe of Sir George Oxenden, cited for 
the plaintiff, it does not appear the huſband offered to take her 
back again. 


4 | In 
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In all caſes cited, or that can be cited, where an agreement for 
a ſeparate maintenance has been decreed, a clear agreement has been 
manifeſted to the court, but in the preſent caſe it is very far from 
being ſo, for in the letter to Sir William Boyce, Sir Francis does 
not ſay ſo long as we ſhall /ve ſeparate, but continue ſeparate 
only. 


Lord Chancellor ſtopped Mr. Clarke, who was council for the 
defendant, from going on to ſhew that this was not originally in- 
tended as an agreement to continue during their joint lives, becauſe 
he did not ſee it at all in that light; but the material queſtion 
will be, whether the occaſion for this ſeparation ceaſes, or not? 


Mr. Clarke cited Octavo Chanc. Rep. 222. a bill was brought by 
a huſband to ſet aſide a decree of ſeparation obtained during the in- 
terregnum ; Lord Chancellor Clarendon referred it to the twelve 
judges to certify their opinion, whether the act of parliament had 
confirmed the judicial proceedings before the reſtoration, and they 
were of opinion it had. 


This caſe of Whorwood verſus Whorwood came on again before 
Lord Keeper Bridgeman, and is mentioned by Sir Lionel Jenkins in 
his life and letters, p. 723. the court did not indeed reverſe the 
decree, but then they let it lie dormant, and if the wife did not re- 
turn to the huſband, left it open to proceed againſt her in the ec- 
cleſiaſtical court, for a reſtitution of conjugal rights. 


Lord Hardwicke, to give the friends of each fide an opportunity 
of interfering in order to bring about a reconciliation, adjourned the 
cauſe from time to time till the 3d of July 1747, and then gave his 
opinion, | 


Two queſtions ariſe upon this caſe ; firſt, whether here was any 


fuch agreement between the parties for a perpetual ſeparation and 
maintenance, as this court will eſtabliſh ? 


Secondly, Whether in caſe there was no ſuch agreement Sir 
Francis has, by his behavicur to Lady Head, given reaſon for the 
court to decree her a ſeparate maintenance? 


Now, as to the firſt of theſe two queſtions, here was no agree- 
ment for the parties to live ſeparate, and for Sir Francis's making 
this allowance for alimony, but merely during an occaſional abſence, 
and for his lady's ſupport whilſt that laſted, 


It is therefore to be conſidered, whether any thing has happened 
fince the making of this agreement to put an end to it, and to 


induce the court to decree the maintenance for the future; and 
Voc, III. 7A what 


519 


CASES Argued and Determined 


what effect this conſideration will have upon the general relief 
prayed by the bill, by which liberty is required for Lady Head to 
five ſeparate, and that the court would decree her huſband to pay 
| her maintenance, and likewiſe what effect this will have upon the 
arrears already due. | 
| No inftance As to the liberty prayed, it is not in the power of the court to 
RE? : - a decree (decree it, and I do _ find that this court ever made a decree for 
— — crab a perpetual ſeparation. betwixt huſband and wife, or to 


tual ſepara- compel a huſband to pay a ſeparate maintenance to his wife, un- 


tion betwixt a 
noſbasd and leſs upon an agreement between them, and even upon this un. 


wife, and to willingly. 

compel him 

equi The agreement betwixt Sir Francis and Lady Head was only for 
tenance, un- the payment of a maintenance during an occaſional abſence ; now, 


[leſs there is confider what has been done to put an end to this agreement, 
an actual a- : 


greement for 


chat purpoſe. ' Lord Hardwrcke then ſtated the evidence of Lady Head's diſorder, 
and Sir Francis's intention of carrying her by force to a mad-houſe, 
and then went on as follows; I cannot ſay that Sir Francis's beha- 
viour upon this occaſion was proper, he ſhould have firſt gone and 
ſatisfied himſelf of my Lady's condition before he had made ſuch 
an attempt; but yet, upon the circumſtances of her conduct, I will 
not ſay that this was fuch an act of cruelty as would forfeit the right 
and authority of an huſband, or would be a ſufficient ground for the 
ſpiritual court to decree alimony, and a ſeparation upon. 


The obtaining The point of the ſupplicavit granted to Lady Head is carried too 
COS far: the having obtained @ ſupplicavit is no reaſon that a wife ſhould 
5 elope from a huſband, for it is a ſecurity taken for the wife, upon a 


elopement ſuppoſition that they are to live together. 
from her huſ- 


band, for it is 


a ſecurity t- He then ſtated the caſe of Whorewood verſus Wherewood, 1 Ch. 
3 her Caſ. 2 co. and the opinions of the Lord Keeper and Lord Shaf1ſoury; 
3 and obſerved, upon Lord SHH bur y's ſending the parties to their re- 
to live toge- medy in the eccleſiaſtical court, that it muſt have been grounded 
_ upon this, that as the court of chancery had ſucceeded to the juriſ- 
diction of the ſpiritual court in matters of alimony, &c. during the 
rebellion, a decree then made by the court of chancery in purſuance 
of this juriſdiction was to be taken as a ſentence of the jpiritual 
court, after their juriſdiction was reſtored, and to be referred thither 


for its examination. 


Then his Lordſhip read the paſſage from Sir Leoline Yenkins's 
letters, from the words Theſe are either cruelties ſo called, to the 
words the decree in queſtion. 


His 
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His Lordſhip then repeated the reaſons given in the book for the 
opinion in that caſe, and applied them to the preſent, by ſaying 
in this caſe nothing appeared to ſhew the huſband had rendered 
himſelf incapable of demanding the return of his wife, and that 
as the wife appeared unreaſonably averſe from returning, he could 
not make a decree for the continuance of the alimony, 


As to the arrears of the ſeparate maintenance, he decreed them 
to be paid, becauſe he ſaid, ſome things which had happened 
on Sir Francis's part, were an excuſe for my Lady's not returning 
to him till this judicial offer of receiving her had been made by the 
anſwer of the huſband ; as for inſtance, Sir Francis's letter, his at- 
tempt to carry ber to a madhouſe, &c. and that theſe were very good 
pretences for not putting herſelf under his power, eſpecially where 
the court had thought there were grounds for granting her a ſup- 
plicavit. 


His Lordſhip decreed the arrears to be paid to Lady Head, but 
that Sir Francis having offered to receive her again, he ſhould re- 
ceive and treat her as his wife if ſhe would return, but in caſe ſhe 
did not return in a month, the maintenance ſhould ceaſe for the 
future; and on the other hand if ſhe returned home, and the de- 
fendant refuſed to receive, maintain and treat her as his wife, 
the ſeparate maintenance ſhould then continue. 


The Attorney General verſus Lloyd and others, July 31, Cafe 201, 
1747. 


: | His came before Lord Chancellor on an appeal from the Rolls, 
upon a queſtion ariſing from the will and codicil of Mr. 


Millington. 


James Millington, by his will dated the 8th of February 1734. 7. M. by will 


gives particular lands and his perſonal eſtate to be laid out in lands m_ * 
to charitable uſes; then by a codicil dated the 12th of July 1736. give 3 45 


recites his will, and that he had deviſed his lands to ſuch uſes, Jar lands and 
but that there had been an act of parliament, intitled The „ 
* main act, and being in doubt whether the deviſe made by him % cut i 


* to ſuch charitable uſes would be good or not, and being ſtill de- _— 2 


e firous, as far as in him lies, to confirm his ſaid will, nevertheleſs 777 792 
if by the act of parliament, or by any conſtruction of law there- by codici 

| | h | Tulyſ2,1730. 
if by the mortmain act the eſtates cannot paſs to thoſe uſes, he gives them to M. B. and his heirs. By a 
ſecond codicil of the 17th of March 1736-7. reciting he had been adviſed the deviſe of his lands was void, 
gives his perſonal to the ſame charitable uſes, and his real eſtate to the defendant M. B. The mortmain act 
Paſſed in 1736. and the teſtator died the 8th of February 1737. On a caſe flated for the opinion of the court 
of King's Bench, the Tudges certified it was their opinion theſe eflates <vere well deviſed ty the ſecond codicil to 
Millingtos Buckley, | 


4 « upon 
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* upon, the eſtate is not well deviſed, and cannot To to thoſe 
<* uſes; then and in ſuch caſe I give thoſe lands to Millington Buck. 
„ leigh and his heirs.” 


The ſecond codicil dated the 17th of March 1736-7. reciting ag 
aforeſaid, ©* that being adviſed the deviſe of his lands would be 
* void, and it being my intention the charity ſhould be continued, 
sand being adviſed my perſonal eſtate can be given, I do therefore 
„ by this codicil give my perſonal eſtate to the charitable uſes be- 
* fore mentioned, and I do hereby give my real eſtate to the de- 
<« fendant,” 


The mortmain act paſſed in 1736. and teſtator died the 8th of 
February 1737. 


The Maſter of the Rolls on the joth of December 1744. decreed 
the will and codicils to be well proved, and that they ſhould be 
eſtabliſhed, and the truſts thereof ought to be performed; the de- 
fendant Miilington Buckley, who had attained his age of 21. appre- 
hending himſelf aggrieved by this decree, for that there was not 
any declaration therein, that the eſtates in Szretton and Shrewſbury 


on his arriving at 21. would belong to him, he therefore appealed 
to Lord Chancellor, 


The Attorney General for the charity cited Onyons verſus Tyers, 
2 Vern. 741. and the ſame caſe in Prec. in Chan. 4.59. called there 
Onyons verſus Tryers, and Salk. 592. and Sir Robert Clifton verſus 
Lady Lombe, on the conſtruction of Sir Thomas Lombe's will, be- 
fore Lord Chancellor Hardwicke, 


Mr. Wilbraham of the ſame fide cited A/bburnham verſus Kirk- 
hall, where it was certified by the opinion of all the Judges to 
Lord Hargwicke on the 4th of December 1739. that a deviſe of 
lands under a will to charitable uſes made before the ſtatute of mort- 
main, notwithſtanding the teſtator ſurvived the ſtatute of mortmain, 
paſſes the lands. 


Mr. Solicitor General for the defendant cited Caggerſball verſus 
Coggerſhall before the council, in the preſence of two chief ju- 
ſtices, the ground of the determination there was a total incompleat 
will, and was therefore ſet aſide. 


Lord Hardwicke ſtopped the Attorney General when he was 
going to reply for the charity, and ſaid, that he was very doubtful 
about the conſtruction of this will, and that he would tell them 
why, though he, did not intend, nor could he give any abſolute 


opinion. | 
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This is a caſe which is extremely different from all the caſes 
cited, a caſe in which the revocation of the former, or the validity 
of the new diſpofition, does not at all turn upon collateral acts or 
circumſtances, but merely upon the words of the firſt and ſecond 
codicils, and the whole ariſes upon the conſtruction of the inſtru- 
ments themſelves : in that reſpect it differs from the caſe of Onyon 

verſus Tyrer, for that turned entirely upon the collateral acts made 
uſe of by the teſtator towards the execution of the ſecond, and 
the cancellation of the firſt will; and there Lord Cowper was doubt- 
ful of the advantage that could be taken of thoſe circumſtances at 
law, and he concludes, as it is mentioned in Vernon, that in caſe it 
had been à good cancelling of the will at law, it ought to be relieved 
againſt, and the will jet up again in equity under the head of accident. 
But how he would have come at it there, if the law had ſaid, that 
the firſt will was revoked, I cannot ſee, or how a court of equity 
can ſet up a will againſt the heir which was revoked at law ; this is 
the principal caſe of all that has been cited. | 


The reaſons, that make me doubt of the conſiruRion contended 
for on the part of the charity, are theſe : | 


Fiſt, If the teſtator had intended what the relators contend for, 
that the codicil ſhould be a revocation of the firſt deviſe, and a 
new deviſe only in caſe his will ſhould be determined to be void ; 
he might as well have left it upon the firſt codicil, unleſs only in 

reſpect of changing the diſpoſition of the perſonal eſtate, for there 
ws occaſion of alteration as to the perſonal eſtate, but not as to 

e real, 


Secondly, It is a very nice thing to ſay, that becauſe the reaſon 
a man gives for his deviſe is falſe, therefore his deviſe ſhall fail, and 
bow far that will extend I cannot ſay : but here he has put the de- 
viſe upon the fact itſelf, for the words of the ſecond codicil are, 
that being adviſed the deviſe of his lands would be void, &c. (vide 
the words before.) That he was ſo adviſed was a fact in his own 
| knowledge, and he has grounded his deviſe upon this advice, and 
not upon the reality of the law, though that ſhould come out in 
the event one way or another, upon that he makes his determination, 
which he might do to quiet a doubtful queſtion, I will not have 
this litigated after my death, but I will ſettle it myſelf upon ſome 
certain foundation. 


Thirdly, And this is the principal reaſon I doubt whether this 
different diſpoſition is put ſingly upon the point of law, the words of 
the laſt codicil are very material, It being my intention the charity 
ſhould be continued, and being adviſed my perſonal eſtate can be given, 
J do therefore by this codicil give my perſonal eftate to the charitable 
&ſes beforementioned ; and I do bereby give my real eflate to the de- 
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fendant Millington, who can tell what the teſtator meant by theſe 
words d he might be adviſed that his perſonal eſtate might be ſa much 
increaſed as to be ſufficient to ſupport the charity, (for the codicil 
was made a conſiderable time after the will) if he took the whole 
into his confideration, the point of law upon the ſtatute, that the 
deviſe of the real eſtate would be void, that he might make a good 
diſpoſition of his perſonal eſtate to the uſes of the charity, and that 
the perſonal eſtate would be ſufficient for that purpoſe ; all theſe 
reaſons might be the ground of his diſpoſition. 


Theſe things make me doubt greatly of the conſtruction of this 
will, and it is a new point: I think therefore it ſhould undergo a 
ſolemn determination: it is a legal queſtion, and upon a legal de- 
viſe, and I will make a caſe, and ſend it to the Judges to have their 
determination upon it. 


His Lordſhip accordingly ordered a caſe to be made on the teſta- 
tor's will and codicils, and the act of parliament to prevent the 
diſpoſition of lands, whereby the fame became unalienable, for the 
opinion of the Judges of the court of King's Bench ; and the queſ- 
tion was to be, whether the teſtator's real eſtate in Stretton and 
Shrewſbury were well deviſed by the ſecond codicil dated the 17th 
of March 1736: to the defendant Millington Buckley for life, with 
remainders over to his firſt and other ſons in tail male, the ſaid 
Millington Buckley having obtained his age of 21. and the Judges of 
the court of King's Bench were to be attended with the caſe, and 


reſerved all further directions till after the Judges ſhould have made 


their certificate. 


The Judzes of the court of King's Bench having been attended 
with the caſe, they by that certificate dated January 24, 1748. cer- 
tified that upon hearing council on both fides on the queſtion ſtated, 
and on confideration of the caſe, they were of opinion, that the 
teſtator's real eſtate in Stretton and Shrewſbury were well deviſed by 
the codicil dated the 17th of March 1730. to Millington Buckley for 
life, with remainder over, as limited in the codicil. 


Lord Chief Juſtice Lee. 

Mr. Juſtice Wright. 
Mr. Juſtice Denniſon. 
Mr. Juſtice Fer. 


On the 5th of Muy 1749. Lord Hargwicke in conſequence of 
the certificate declared; that Millington Buckley having attained his 
age of 21 years, is intitled to the teſtator's real eſtate; in Stretton and 
Shrewſbury for his life, with remainder to his firſt and every other 
fon in tail male ſucceſſively, and referred it to a Maſter to take an 
account of the rents of all the premiſtes in Strettou and Ang 
e accruc 


r „0 „ n 
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accrued ſince the roth of September 1747. when Millington Buck- 
ley attained 21, and what ſhall be coming upon the balance of the 
account, to be paid by the truſtees to Millington Buckley. | 


Forward verſus Duffeld, Auguſt I, 1747. Caſe 202, 


Lon D CHANCELLOR. 


| HERE A. has ſeveral demands againſt B. and B. pays 


money generally to A. he may apply it to the payment of 


ſuch debt as he thinks proper, for the rule is ſolvendum ad modum 
recipientis. 3 


The defendant brought an action againſt the plaintiff upon the rue plaintiff 
whole penalty of a charter-party, where part of the money was ia a charter- 
due only, and had judgment on the whole penalty, the defendant ay 4s ripe 
at law comes into equity to be relieved upon paying the principal the able pe- 
and intereſt, pes Ants, 


| only a part of 
it remained due, but on offering to pay principal, intereſt and coſts, the defendant at law may be relieved in 


this court. 


The plaintiff at law is right in ſuing upon the whole penalty, If 3 see 
though only part of the debt remained due; and ſo it is in the caſe bad dafuer, 
of a common bond, an obligee, though only part is unpaid, may and infitt oa 
bring an action on the whole penalty: but then the obligor is as right alle —_—_ 
in bringing a bill to be relieved on paying the principal, intereſt and hall loſe his 
coſts; and if the obligee will put in a bad anſwer, and inſiſt on colts here 


more than is really due, he ſhall loſe his coſts here, though intitled dg 8 tt 


: tled to them 
to his coſts at law. at law. 


Lord Chancellor “ ordered the Maſter to compute intereſt on 
5467. 10s. 7d. the balance due to the defendant from the end 
of three months after the, landing of the ſhip's cargo, at 5 per 
cent. and that 180 J. paid by the plaintiff to the defendant under 
an order of the 12th of February 1742. be applied towards keep- 
ing down the intereſt, and afterwards towards finking the prin- 
Cipal of the balance; and on the plaintiff's paying the defendant 
the reſidue of what ſhall be found due to him for ſuch principal 
and intereſt with the coſts, that both fides do deliver up the 
charter- party, and the defendant acknowledge ſatisfaction on 
record of the judgment obtained by him at the plaintiff's expence, 
and in default of payment by the plaintiff at the time appointed 
by the Maſter, the bill to be diſmiſſed with coſts. 
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Caſe 203. Poris verſus Coroga, Auguſt 6, 1747. 


LoRD. CHANCELLOR. 


8 . teſ- HE eſtate made ſubje& to a 500 years term by the wi'l of 
nd: wan. L Corbet Kinaſton, for the payment of debts, muſt firſt be ap. 


cular truſt out plied before the creditors can come upon the eſtate deſcended on 
2 page, © heir at law; for if a teſtator has created a particular truſt out of 
payment of particular lands, and ſubject to that truſt deviſed it over, the devi- 


es and , dees can take no benefit but of the remainder, aſter the whole 
rok deviſes burden is diſcharged upon it; and as to that, the heir at law ſtands 


it over, the in a better place than the deviſees do. 
deviſees can 


take no benefit till after the whole burden is diſcharged upon it. 


Aﬀets de- The next queſtion is between the deviſees of the real eſtate which 
— paſſes by the codicil, and the heir at law of the teſtator; undoubted- 
walt be ap- ly, according to the determination of Galton verſus Hancock, June 
noone me 11, 1743. the aſſets deſcendible on the heir at law muſt be applied 
Ee the payment of debts before the lands can be charged, which are 
the lands can ſpecifically deviſed. _ f 


be charged, : 5 — 
which are ſpecifically deviſed. Z< 2. >» . GA < i <7. 2.5 . 
| The rale ff Another defendant in this cauſe and mortgagee, Amye Kynaſton, was 


the. court as 


to 2 mortga- likewiſe a bond creditor to Corbet Kyna/ton ; her council inſiſted ſhe 


goo (who had a right to tack it to the mortgage as againſt the heir, becauſe 
IKeWne 2 


bond credizor. aſſets being deſcended he cannot redeem one without paying off the 
is, chat be Other, for the court will not make a circuity by putting her to the 
may tack it to neceſſity of ſuing on the bond; and they inſiſted further that the 
223 rule was the ſame with regard to a deviſee, and that the court will 
heir, becauſe not oblige a mortgagee, who is likewiſe a creditor by bond, to ſue 


aſſets bein . . s 
alters hes G him under the ſtatute againſt fraudulent deviſes, 


cannot re- 
deem one Lord Chancellor agreed this was the rule of the court as to a 
* u mortgagee, who is likewiſe a bond creditor n the heir; but 
aber. „ did not remember it was ever determined in favour of ſuch mort- 
P oy A. gagee where there are intervening incumbrancers of a ſuperior nature 
9 FM between his mortgage and the bond, and therefore would not direct 


that Mrs. Kyna/ton's bond ſhould be tack'd to her mortgage. 


* 


Pyncent 


N 
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Pyncent verſus Pyncent, Auguſt 6, 1747. Caſe 204. 


HE depoſitions of a witneſs in this cauſe were referred for Depoſitions 
impertinence, the maſter reported them to be impertinent referred for 


? impertinence, 


and the witneſs has taken exceptions. the maſter re- 


rted them 
impertinent ; on exceptions taken to his report, ordered to ſtand over till the hearing, the cone bolag doubt. 
ful, whether depoſitions could be referred for impertinence only. | 


Lord Chancellor ordered it to ſtand over till the hearing of the 
cauſe, being doubtful whether a depofition could be referred for 
impertinence only, for in the caſe of Cocks verſus Worthington, De- 
cember 14, 1741, and the other caſes therein mentioned, the refe- 
rence was for ſcandal as well as impertinence. 


Neve verſus Weſton and bis wife, Auguſt 7, 1747. In Caſe 205: 
the paper of pleas and demurrers. 


AE had been brought by a fingle creditor in behalf of himſelf 
and other creditors, againſt the executor of William Northmore, 
and the deviſee of his real eſtate; the preſent plaintiff came in under 
the decree in that cauſe before the maſter, and proved his debt; and 
now brings his bill in the name of himſelf and other creditors of 
William Northmore againſt his deviſee and executor, and makes his 
Heir at law a party, who was not ſo to the other ſuit. 


The deviſee and executor plead the former ſuit is Mill depending. 


Lok Dp CHANCELLOR. 


A man who comes in before a maſter under a decree, is qua a Whoever 
party to that ſuit, the preſent plaintiff does not by his bill make * . 
caſe to ſhew it was abſolutely neceſſary that the heir at law ſhould under a decree 


be brought before the court, and therefore allowed the plea. is quaſi a party 


| to that ſuit; 
and if he brings a new bill, a plea the former ſuit is till depending will be allowed. 
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Caſe 206. Bicknell verſus Gough, Augu 1747. | 
82 - e — 75 . 

When fraud A% Was brought for a diſcovery of the defendant's title, charg- 
RS ing fraud in the defendant, and praying to be let into poſſeſ- 
not plead the ſion of the eſtate. 


ſtatute of limi- 
tations to the 


 Liſcovery of The defendant pleaded the ſtatute of limitations both to the dif. 


his title, but Covery and relief. 
muſt anſwer- 


to the fraud. 
LoRD CHANCELLOR, 


I am of opinion the defendant cannot plead the ſtatute of limita- 
tions to the diſcovery, but muſt anſwer to the fraud; and that, as 
the defendant has pleaded it, it 1s 1n the nature of a demurrer, for 
the defendant not averring any fact to which the plaintiff might 
reply, but reſting it on facts of the plaintiff's own ſhewing, if I 


was to allow the plea, the plaintiff could not take exceptions to 
the anſwer, and therefore over-ruled the plea, 


Caſe 207. Skip verſus Warner, Auguſt 10, 1747. Laſt ſeal. 


Motion was made to diſmiſs a bill for want of proſecution ; 

the cauſe has proceeded ſo far, as that a commiſſion has been 

taken out, but nothing has been done upon it, but publication has 
paſt, and iſſue being joined, the pale — in diſpute before his 

Honour was, whether it muſt not be ſet down ad requiſitionen 

defendentis; or whether, according to the rule of the court, the de- 

fendant may not move to diſmiſs for want of proſecution ; his Ho- 


nour had ſome doubt, and directed it to be moved before Lord 
Chancellor. LC Nl 


LoRp CHANCELLOR. 


You eonant I know of no rule, that the defendant may move to diſmiſs a bill 
move to dun- 


miſs a bill af. after publication is completely paſt; the modern practice has been 
ter publication after a ſubpæna to rejoin, and even after a commiſſion for examina- 
J and » tion of witneſſes, if nothing has been done under it, to diſmiſs the 
to the defen. bill, but the defendant here is under no hardſhip, becauſe, when 
dant, for if it comes to a hearing, this cauſe will not be conſidered as on bill 
3 and anſwer only, and therefore the defendant may have his full 


hearing, he Coſts if the bill ſhould be diſmiſſed at the hearing: Lord Hardwick? 


will have his denied the motion. 
full coſts, 


Ex 
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Ex parte Jobnſon, Auguſt 11, 1747. . Caſe 208. 
R Thompſon, a deviſor, being a truſtee, deviſed all his eſtate An infant, on . . => 
. if - : : : | whom a truſt » a ͤ ˙ T 
to his ſon, an infant, in tail, with remainders over. 1 2 . > 


0,0 : may, underan 
A petition was preferred, that the infant on whom the truſt is order of this a7 Apo 


deſcended may be ordered to convey by recovery, purſuant to the r 


. . 
Lord Chancellor, at firſt, thought there muſt be an application . 


. r. 


for a privy ſeal for this purpoſe, but the act being general, that the e 45 


infant ſhall convey lands as the court by order ſhall direct: his Lord- © e e 


. - £ x. 
0 PoE — 4. LE = 


ſhip in this caſe made an order, that the infant ould convey by a2 2 * 2 a. 
p — 2 2912 Aa & 4 T 
common recovery, Tu Dacre OT” 
A- Foult-o-a. 2 —— a 


Maclenſie verſus Robinſon, Auguſt 11, 1747. * Caſe 209, 


Petition was preſented on behalf of a mortgagor, that the A mortgagee 
mortgagee of a naked advowſon may accept of his nominee, i Ros. 


A 


a ' p s of a mortga- | | 
and preſent him upon an avoidance, the incumbant being dead. yor's 2 b 
| do an avoid- 
Mr. Clarke, of council for the mort inſiſted, as there is aden 
; | gagee, inſiſted, as there is ,qyowſon; 


a large arrear of intereſt, he ought to preſent, if any. advantage for, inſtead of 
accrues from it, and cited the caſe of Gardiner verſus Griffith, ag — 
8 . recloſure, 

2 Mm. 404. there the plaintiff's father being poſſeſſed of a 99 he ſhould have 
years term of the advowſon of Eckington, made a mortgage there- prayed a ſale 
of to the defendant, and in the mortgage deed was @ covenant cane 20v0w- | 
that on every avoidance of the church the mortgagee ſhould preſent ; the | | 
court gave no opinion, but ſeemed to incline that the defendant | 
Grifith, the mortgagee, had a right to preſent. f | 

80 

Lox D CHANCELLOR. 


I am of opinion that the mortgagor ought to nominate, and that 

it is not preſumed any pecuniary advantage is made of a preſenta- 

tion; to be ſure, theſe are indifferent ſecurities, but the mortgagee 

ſhould have conſidered it before he lent his money, and inſtead of 
bringing a bill of forecloſure, as he has done in this caſe, ſhould 
| have prayed a ſale of the advowſon. 


Lord Chancellor mentioned the next day, that he was not quite 
Clear as to this point, and that he had looked into the caſe of Gar- 
diner verſus Griffith ſince yeſterday, according to the ſtate of it in 
the Houſe of Lords, where the decree of Lord Chancellor King | 
was affirmed; he ſaid, that was a mixed caſe, and that he doubted 

4 | himſelf 
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himſelf whether a covenant that the mortgagee ſhould preſent (as 
was the caſe there) was not void, being a ſtipulation for ſomething 
more than the principal and intereſt, and the mortgagee cannot ac. 
count for the preſentation : Lord Hardwrcke adjourned it for further 
conſideration to the next day of petitions, 


Upon the 21ſt of Ofeber following, this petition came on again, 


and the mortgagee not being able to find any precedent in his favour, 


gave up the point of preſenting, and an order was that the mortga- 
gor ſhould be at liberty to preſent, and the mortgagee was obliged 
to accept of the mortgagor's nominee. #- -<-- Ly Gord 


ee, Fe Gong eee ee, . Dene, ls. 4c. 


Caſe 210. 


It would be 
dangerous, 
where a per- 
ſon enters on 
the foot of the 
truſt, and ne- 
ver makes any 


declaration of 1 


his havin 
performed the 
truſt in purſu- 
ance of the 
will, to con- 
rue this ſuch 
an entry, as 
that a fine 
and nonclaim 
would bar the 
right of the 
plaintiff a re- 
mainder- man. 


14 * | 
Shields verſus Atkins, Auguſt 10, 1747. 


2 
N OBE RT Shields of Nunthorpe in Yorkſhire, being ſeiſed in 
fee of a meſſuage and lands in Great Ayton, by his will dated 
the 6th of December 1710, deviſed to Robert Shields of Carlton, 
* Carpenter, from and after the deceaſe of Ann, the teſtator's wife, 
** the ſaid meſſuage and lands, to hold to the ſaid Robert Shields the car- 
e penter, and his heirs and aſſigns, in truſt, till the rents and profits 
of the ſaid deviſed premiſſes ſhall raiſe and pay the ſeveral legacies 
e and bequeſts therein after mentioned, and ſo ſoon after his faid 
<* eſtate ſhall by the rents and profits have raiſed and paid the ſame, 
“he gave the ſaid premiſſes to Robert Shields, ſon to his brother 
* Milliam Shields, for his life“; (then follow theſe words, and) © be- 
ing my will is, that the ſaid Robert Shrelds the carpenter, and 
* his heirs, ſhall have a contingency of enjoying my ſaid eſtate, and 
yet not deſigning to ouſt my ſaid nephew Robert Shrelds, nor his 
* iſſue, or iſſues, (ſo long as there ſhall any remain in the line from 
his body directly) from and after the deceaſe of him my ſaid ne- 
** phew Robert Shields, I give the premiſſes aforeſaid unto the 
heirs of his body, male or female, for his or her natural life, and 
after his or her deceaſe, to his or her heirs, males or females, of 
his or her body for their lives, and ſo to be continued as a liſe 
* eſtate only in the line of him my ſaid nephew Robert Shields, his 
* ſſue, and their iſſue of thetr bodies, one after another, ſo long as 
* ary ſuch ſhall bc, and for default of ſuch iſſue, then I give the ſaid 
** premiſſes unto the ſaid Robert Shields carpenter, my ſaid truſtee, 
** his heirs and aſſigns for ever.“ 


<c 
cc 


The teſtator died ſoon after, and upon his death, his widow en- 


tered upon the ſaid meſſuage and lands, and enjoyed the ſame till 


her death in the year 1724, and then Robert Shields of Carlton, the 
plaintiff's father, as truſtce under the will, entered thereupon, and 
out of the rents and profits paid ſeveral of the legacies; and he dy- 
ing about the 5th of November 1726, the plaintiff, as his ſon ud 
heir at law, entered upon the ſaid premiſſes, and for ſome time 


received the rents, and thereout paid off the reſidue of the leg. dies. 


Robert 


in the Time of Lord Chancellor Haxpwicke, 


Nobert Shields, the nephew of the teſtator, went beyond the ſeas 
in the life of Ann the teſtator's widow, and being upon his return to 
England, fell fick on board the ſhip, and thereupon being ſet on 
ſhore in the Weſt of England, died there, having never been in poſ- 
ſeſſion of the ſaid premiſſes, and left Jane his only child, an infant, 
and the defendant Mary his widow ; the plaintiff received, for ſome 
few years afterwards, the rents of the premiſſes, and remitted the 
ſame to the defendant Atkins (brother of the defendant Mary) for 
the uſe of Jane, and the defendant Atkins, for many years after- 
wards, received the rents for Jane's uſe, 


Jane died in the year 1737, without ifſue, unmarried, and an in- 
fant, and upon her death, all the limitations of the faid premiſſes 
under the will to Robert Shields the nephew, and the iſſue of his 
body being ſpent, the plaintiff became intitle to the fee- ſimple 
thereof, and in 1744 brought ejectments, but not being able to 
prove the deaths of Robert the nephew, and Jane, and terms like- 
wiſe ſtanding out, did not proceed to trial, and prays by his bill 
that theſe terms may not be ſet up at law againſt the plaintiff in any 
ejectment for the recovery of the poſſeſſion of the ſaid premiſſes, 
and that he may have the title deeds delivered up to him, and that 
the defendants may account with the plaintiff for the rents and 
profits, 


The defendant Atkins, as to ſuch part of the bill as ſeeks an ac- 
count of the rents accrued due ſince the death of Jane Shields, or 


to be let into the poſſeſſion thereof, &c. pleads in bar, that by an 


indenture dated the 17th of June 1723, Robert Shields, the nephew, 
in conſideration of two hundred pounds, did grant and fell to the 
defendant and his heirs all his right, title, uſe, intereſt, reverſion 
and remainder, of and in all the ſaid meſſuage and lands, to hold 
the ſame, and all the eſtate, right, title and intereſt of Robert Shields 
the nephew, immediately from and after the deceaſe of Ann Shields, 
and the expiration of the truſt to Robert Shields of Carlton, for the 


payment of legacies, unto the defendant, his heirs and aſſigns for 
ever. 


That the value of the eſtate purchaſed was but eight pounds ten 


ſhillings, and therefore two hundred pounds was a full conſide- 


ration, being ſubject to the widow's life eſtate, and the payment 
of the legacies. 


He admitted he entered on the death of the widow, and paid 


the legacies; and that in the twelfth year of the preſent king he 
levied a fine of the ſaid premiſſes, with proclamations, but that no 
deed was made declaring the uſe of the fine, but the ſame was 
intended by the defendant to be to the only uſe of the defendant 
and his heirs. 


Vor. III. 7 That 
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That he, at and from the time of levying the fine, was, and hath 
been ever ſince, and is now ſeiſed, and in the actual poſſeſſion and 
receipt of the rents and profits of che ſaid meſſuage and lands, and 
that neither the plaintiff, nor any other perſon by his order, did, 
within five years after ſuch fine levied, and proclamations, make 
any entry into ſuch meſſuage and lands; wherefore the defendant 
pleads the fine and proclamations to ſo much of the bill as afore- 


ſaid. 


Mr. Wilbrabam for the plaintiff cited the caſe of Machil verſus 
Clerk, 7 Mod. 18. and in Holt's caſes 615. | 


LoRD CHANCELLOR, 


The perſon who# has levied the fine does not appear to me to 
have ſuch a caſe as ought to be favoured, if in law or equity it 
can be got the better of; but if he has a right in law, I do not 
at preſent ſee that equity will take it from him, 


The defendant did not take the purchaſe on the credit of the 
grantor's being ſeiſed in fee, for Robert Shields the nephew has grant- 
ed to him only the right, title and intereſt he had in the land, and 
not the land itſelf, which creates a doubt even on the face of the 
conveyance itſelf, what kind of eſtate Robert Shields could convey, 


To be ſure, it is not clear what eſtate the nephew had under 
the will of his uncle, but prime facie it ſeems to me as if the 
grantor had only an eſtate for life (though I am not obliged to 
give an opinion) as the ſubſequent limitations are to the heirs of his 
body for life. 


The plaintiff's council have made two objections; firſt, that the 
defendant's eſtate was but pur auter vie, and that after the death of 
the teſtator's widow, and Robert the nephew, he levied the fine. 


— 


If it had been a leaſe for years, determinable on lives, reſerving 
rent, and the lives dead on which the eſtate determined, the de- 
fendant would have been a tenant by ſufferance; and though there 
is a mixture of wrong, the landlord may affirm his title by accept- 
ing rent, therefore the tenant by ſufferance is extremely like a te- 
nant at will, and a fine levied by him will not avail, as has been 
determined in Mr. Juſtice Forteſcue's caſe. 


Ifafeoffment If the defendant had a mind to gain an eſtate by wrong, he ſhould 


with livery be ho made a feoffment with livery, which would have been a diſ- 

made, it is a ſeif fl 

diſſeiſin, and a ſeiſin, and then a fine levied afterwards, and five years run out after 
| finelevied af. the title accrued, is a bar. 

terwards, 

when the five years are run out, is a bar, 


But 


in the Time of Lord Chancellor HARD WIC k E. 


But the preſent is not the caſe of a leaſe with a rent reſerved, 


but a deviſe of an eſtate for life, with remainders over, and the 


wrong conſequently is much greater, 


The ſecond objection is a more material one, and is a point of 
equity ; that the next limitation in the will, after the eſtate for life 
to the widow, is to Robert Sbields the carpenter, and his heirs, till 
the legacies are paid, and therefore this is a fee determinable on the 
payment of the legacies, | 


And it is very remarkable that the defendant's own deed expreſſes 
it to be a grant from the nephew, of the ſaid meſſuage and lands, 
after the expiration of the truſt for payment of the legacies ; and 
he admits by his anſwer, that his eſtate was not to commence till 
afterwards, 


After Ann the widow, the nephew dies, then the defendant en- 
tered, but it was on the foot of the truſt, for he ſays, he paid ſe- 
veral legacies, ſo that he does not enter in contradiction to the truſt, 
but in purſuance of it ; and therefore, as a fine levied by a truſtee, 
ſhall never hurt a ceſuy que truſt, it will be very material at the 
hearing, whether the defendant is not to be confidered as the truſ- 


tee, by undertaking the payment of legacies on the very foot of 


the truſt, 


_ Suppoſe the plaintiff had entered, as he might by virtue of the 
limitation, before the legacies were paid, the court would have 
held him a truſtee, and raiſed the legacies ; and it would be hard if 
the defendant, after owning he entered upon the foot of the truſt, 
and paid the legacies, ſhould ſupport the fine, for no other reaſon 
= becauſe he ſays he paid the legacies long before the fine was 
evied, 


Suppoſe Robert Shields, the carpenter, had entered, and paid the 
legacies, and then levied a fine, this would not have given him ſuch 
an eſtate as would have barred the remainder-men, becauſe it 
would be dangerous, where a perſon enters on the foot of the truſt, 
and never makes any declaration of his having performed the truſt 
by payment of the legacies in purſuance of the will, to conſtrue 
this ſuch an entry as that a fine and non-claim afterwards would 
bar the plaintiff's right. 


The remainder-man who was to take after the determination of 
the eſtate limited to Robert Shields, the truſtee, could not tell when 
the limitation to himſelf took place in poſſeſſion, without notice 
of the expiration of Robert's eflate, by all the legacies of the teſta- 
tor being paid, for it was not to be at the peril of the remainder- 


man to divine when the truſt ended, but an account of. Ws * 
an 
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and notice of expiration of the truſt, muſt be given to him, and 3 
perſon out of poſſeſſion could not tell before. 


But if the defendant has gained a title both at law and in equity, 
I will not take it from him, and therefore let the plea ſtand for an 
anſwer. 


Caſe 211, Skip verſus Harwood, Auguſt 11, 1747. 


A commiſſion HE plaintiff and the defendants had been partners together in 


of bankruptcy the brewing trade, ſeveral diſputes had ariſen between them 
cannot ſuper- 


of this court Pleas, and the partnerſhip, by the conſent of both, was diſſolved 


for a receiver, 
which is a II 1741. 


diſcretionary 
wer exer- 


power exer- Mr. Skip afterwards brings his bill here for an account of what 
Court with as Was due to him from the partnerſhip, and on the 3oth of June 
great utility laſt there was a decree for a receiver to collect in the partnerſhi 

as any fort of debts, and that Mr. Harwoed ſhould not diſpoſe of any part of the 


authority that 
belongs to dead ſtoc k. 


them, and is » 


Py, and does The morning of the decree Mr. Harwood removed no leſs than 

not affect the two hundred and fifty butts of beer in a fraudulent colluſive manner, 

richt of par- jn order to evade the decree he expected would be made in the 

len, auauſe, for he was preſent in court during the hearing, which laſted 
three days, | 


On the 14th of July a commiſſion of bankruptcy iſſued againſt 
Harwood, and he was found by the commithoners to have commit- 
ted an act of bankruptcy on the 11th of the ſame month. 


The aſſignees under the commiſſion, who are in poſſeſſion of 
the goods that were clandeſtinely conveyed away, inſiſt, they have 
a right to detain them notwithſtanding. the decree Mr. Sp has ob- 
tained, and that he muſt now come in pari paſſu with other credi- 
tors under the commiſhon. 


LoRpd CHANCELLOR, 


A judgment creditor, to be ſure, has no preference under com- 
miſſions of bankruptcy though execution has been taken out, if not 
actually executed; but then a commiſſion of bankruptcy cannot 
ſuperſede a decree of this court for a receiver, which is of a diffe- 
rent conſideration, and is a diſcretionary power exerciſed by this 
court with as great utility to the ſubject as any fort of authority that 
belongs to them, and is proviſional only for the more ſpeedy getting 
in of a party's eſtate, and ſecuring it for the benefit of ſuch pre 
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who ſhall appear to be intitled, and does not at all affect the right; 
and therefore his Lordſhip made an order that the aſſignees, and all 
other perſons who have taken any of the effects of Mr. Harwood, 
or notes of hand to him for debts due to the partnerſhip ſince the 
pronouncing the decree, ſhall deliver them to the receiver. | 


As to what has been inſiſted, that the decretal order is not ac- bye td ge 


tually paſſed, and therefore Mr. Harwood is not guilty of a contempt, cauſeto which 


his Lordſhip ſaid, where a perſon, as Mr. Harwood has done, at- be is a defen- 


: dant, and had 
tends a cauſe to which he is a defendant the whole time of the joice of pr 


hearing, and had notice of the decree by being preſent when it was decree by be- 


- : x : ing preſent 
pronounced in court, if he does any act that is a contravention to u f, 


the decree, he is guilty of a contempt, and puniſhable for it not- provouneed, if 
withſtanding the decretal order is not drawn up; and there are be does any 


ſeveral inſtances of this kind, or otherwiſe it would be extremely pear gy 


eaſy to elude decrees, ſome of which in their nature require a con- it, he is guilty 


ſiderable length of time before they can be compleatly drawn up. CE 


be committed 


Lord Hardwicke committed Mr. Harwood to the Fleet for his to the Flee. 
contempt, | 


Pott and atbers verſus Reynolds and others, ſecond ſeal Caſe 212. 
before Michaelmas Term 1747. 


| R. Bignell moved that the order of the twenty-ſecond of The court 
July laſt, for withdrawing the replication, may be diſcharged, i" n give 
or that the plaintiff may ſubmit, if his bill be diſmiſſed at the hear- dun « repli. 


. draw a repli- 
1ng, to pay the defendant full coſts, | cation, unleſs 
| it is added 

The order was obtained upon petition to the Maſter of the ar — gry 
Rolls, upon an application merely for withdrawing the replication, thereby en- 


and fince the order the cauſe has been ſet down in Lord Chancellor's _—_ ed bill 


: Paper ON bill and anſwer . x or otherwiſe 


it may be a 
contrivance to 


The defendant, upon an apprehenſion this order was obtained by defeat the de- 
the plaintif only to ſave the full coſts, moved it might be diſ- fendant of his 


| full coſts, by 
charged. getting the 
| | bill diſmiſſed 

Lord CHANCELLOR, | at the hearing 


with 40 5. 

Theſe orders are very rarely granted, unleſs to the application for _ | 
leave to withdraw the replication ; ſomething further is added, as 
that the plaintiff may thereby be enabled to amend his bill, or ſome 
reaſon that may induce the court to give the plaintiff this indul- 
gence, becauſe otherwiſe it may be a contrivance of the plaintiff's to 
defeat the defendant of his full coſts, by getting the bill diſmiſſed 
at the hearing with forty ſhillings coſts only, Lord Hardwicke or- 
Vo. III. 7 E | dered 


nem 
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debel it to ſtand over till the firſt Thur/day in the term, that the 
regiſter may ſearch for precedents, and at the ſame time ſaid he 
ſhould then expect the plaintiff to ſhew ſome reaſonable ground for 
his withdrawing the replication. 


Caſe 213. Sir Edward Smith verſus Aykwell, the ſame day in Mi- 


chaelmas term 1747. 


The plaintif R. Yorke moved for an injunRion to reſtrain the defendant 
gave the de either from bringing an action on a promiſſory note given by 
8 the plaintiff to the defendant in the ſum of two thouſand pounds, for 
for underta. Undertaking to procure him a marriage with a Lady, or that the de- 


king 2 7 fendant may be prevented from aſſigning it over to any other perſon, 
cure him 4 


matriage with a Lady the fact being ſupported by an affidavit, the court made an order on the defendant to 


keep the note in his own poſſeſſion, and not aſſign or indorſe it over, but would not extend the irjunction ſo 
far as to prevent him from proceeding at law. 


Lokp CHANCELLOR, 


ow an in- This is not the common caſe for injunctions, which are for ſtay- 
otvent exe- 
cage an. of waſte, or quieting poſſeſſion before the hearing to the party, 
ting in the Who has had the ſame three years, on a bill brought upon a forcible 
aſlets before entry; but yet the court on extraordinary circumſtances in a caſe, 
probate, the h f th 
——— 1-00. 008 granted an injunction till appearance and coming in of the an- 
firaio him, ſwer, as in the caſe of Powrs verſus Andrews before Lord Ning, 
and direct the where an inſolvent executor was getting in the aſſets before probate; 
money to be 
paid into the there the court reſtrained him, and directed it to be paid into the 
— a an- Bank till anſwer and further order, and founded their directions 
8 3 on a Caſe of a like nature before Lord Harcourt, which was the 
firſt inſtance, and approved and applauded by every body ; the caſe 
of Powtis verſus Andrews went up likewiſe into the Houſe of Lords, 


and was affirmed. 


Here it is not only charged by the bill to be a marriage-brocage 
agreement, but the fact ſupported by an affidavit ; and therefore 1 
will make an order on the defendant to keep the note in his own 
poſſeſſion, and not afhgn or indorſe it over to any perſon whatever, 
but ſhall not extend the injunction ſo far as to "provent him from 
proceeding at law, | 
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Anon. The ſecond ſeal before Michaelmas term 1747. Caſe 214. 


- 
— — — — — 
2 — 


| Bill was brought to ſtay execution on a judgment obtained at ſe is wo ex 
A law, and on ſervice of the ſubpæna, and for want of an ap- — ro. 
pearance, the plaintiff had an injunction, but it was not ſealed; law after n 


and in the vacation the defendant takes the plaintiff in execution, anction is 
granted, that 


and during the vacation appears, and puts in his anſwer. ie. was - not 
ſealed, for 
A motion was made, that the defendant might ſtand committed ee hg 
for the contempt of the court, in proceeding after an injunction had attorney have 
been granted. been preſent - 
on an order = 
i : for an injunc- | 9 
The defendant ſwears by his affidavit, that he never was ſerved tion, and they | 


with the /ubpzna, nor was either the body or the label left with — — | | 


him; and infiſted beſides, that the injunction was not ſealed when fore it has 


he took the plaintiff in execution, been ſealed, 
the court has 


Lord Chancellor ordered the affidavit of the officer who ſerved the . 


ſabpæna to be read, who ſwears he ſerved the defendant with it by 3 


leaving the label, and ſhewing him the body at the ſame time. en boo 


LoRD CHANCELLOR, 


This is not regular ſervice, becauſe where there is only one de- 
fendant, you ought to leave the body of the ſulpæna; but where 
there are ſeveral, you leave the labels with the firſt defendants you 
ſerve, ſhewing them the body only, and with the laſt you leave the 
body itſelf; but as the defendant has appeared, this in the common 
caſe would have cured the irregularity of the ſervice, and the de- 
fendant could not have taken advantage of it now, (the ſame rule at 
law) but as this was juſt before the long vacation, when the de- 
fendant choſe rather to appear than be liable to an attachment, 
therefore he is at liberty ſtill to inſiſt upon not being ſerved at all, 
or irregularly ſerved ; but as to the injunction's not being ſealed, 
that is no excuſe for his proceeding at law after the injunction was 
granted, becauſe there have been inſtances here, where a defendant, 
or his attorney only, have been preſent upon an order for an injunc- 
tion, and they have proceeded at law before it has been ſealed, that 
the court have conſidered this as a contempt, and committed the 


perſons for it. 


Lord Hardwicke at firſt directed an inquiry before the Maſter 
but as it is to be confined merely to the contempt, and the coſts 
upon it, to ſave the expence of an inquiry, he recommended it to 
the plaintiff, if the defendant would agree to diſcharge him out of 
execution, to wave the motion; and the parties, on his Lordſhip's 


recommendation, did agree accordingly. 
5 Floyd 
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Caſe 215. Floyd verſus Mangle, October 22, 1747. in the paper of 


petitions. 
8 HE defendant by his petition ſets forth, that his ſolicitor, 
negligent in Mr. Gordon, had groſly miſbehaved in the management of his 


— ſatisfaction, and alſo prayed by his petition to ſet aſide the proceed. 
court can ings in the cauſe for ſurpriſe, and likewiſe for an irregularity in the 
grave +. Plaintiff's proceedings before the decree. 

gainſt him, 

_ __ Lord CHANCELLOR. 


the ſame ſum- 


managing 2 client's cauſe, and therefore prayed that he may make the petitioner 


tion over at: ſtrongeſt circumſtances of the groſſeſt negleR, for all the inſtruc. 
tornies, 


tions were ſent from Ireland by the client to the ſolicitor that could 
be defired, and the anſwer returned from thence, in order. to be 
filed; but notwithſtanding this it was not filed till the cauſe was ſet 


down upon a ſequeſtration, and after this a decree pro confeſſo was 
pronounced. 


The ſolicitor imputes it to the neglect of his clerk, he not being 
at leiſure himſelf, becauſe he was then engaged in crown cauſes. 


If true, Mr. Gordon muſt anſwer it to the client as much as if 
his own immediate act. 


There is no doubt but the ſolicitor muſt make ſatisfaction; as to 
the quantum, it depends on the other queſtion between the defen- 
dant and the plaintiff ; but let that come out how it will, I am very 
doubtful whether I can make an adequate ſatisfaction, for I cannot 


enter into that examination, becauſe all the neceſſary materials in the 
Cale are not before me. | 


A client, to be ſure, may have an action againſt a ſolicitor for 
negligently managing his buſineſs ; but courts of law have now ex- 
erciſed a ſummary juriſdiction by attachment over attornies, which 


they have done very rightly, as it is a much ſpeedier remedy ; and 


there 1s no doubt but this court has the ſame power over ſolicitors. 


The next queſtion is, with regard to ſctting afide proceedings as 


between the plaintiff and the defendant, and that the cauſe may 
proceed regularly, 


I refuſed it upon a former application, and diſmiſſed the petition 
for want of an affidavit, 


] 


mary juriſdic- With regard to the complaint againſt the ſolicitor, there are the 
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1 imagine the party on the former petition preſumed the court 
would do as in the caſe of Robinſon verſus Cramwell; but that was 
rery different, becauſe there the proceedings were regular, and the 
defendant put in an anſwer, &c. and no exceptions were taken to it, 
and it was only the decree's being ſigned and inrolled that made an 
extraordinary application neceſſary, or otherwiſe it would have been 
an application of courſe to rehear the cauſe, if the party had come 
in a reaſonable time. 


But here exceptions may be taken by the plaintiff to the anſwer, 
and therefore is not at all to be governed by it. | 


What induces me to adhere to the ſtrict rules of the court is. 
that the former proceſſes of contempt were by colluſion between the 
ſolicitor Mr. Gordon and his client, in order to delay the plaintiff, 
which appears by Nangle's own affidavit, who was adviſed by Gor- 
den, as he acknowledges, to go to Ireland to delay the cauſe, and to 
ſtay there till Gordon ſhould think it ſafe to ſend for him, 


But notwithſtanding, if there is an irregularity .in the proceed- 
ings of the plaintiff, and the plaintiff inſiſts upon the ſtrict default 
of the defendant, as the courts of law ſay, it is very neceſſary a 
perſon infiſting upon the rigour ſhould hit the bird in the eye. 


The courts! of common law, where a perſon does not come in Where after a 
time, after a judgment by default, for a new trial, will not grant it, iudsment by 
. a k a default the 
if the perſon in poſſeſſion of the judgment inſiſts upon it, but then perſon does 


he muſt take gare that all his proceedings are regular in obtaining not come in 


that judgment: the ſame rule upon an outlawry ſet aſide by mo- n = ho 
tion or writ of error, or plea, where there is any irregularity. court will not 
grant it, 


The irregularity here was in this manner: Nangle after ſeveral 
orders for time to put in his anſwer, was by the laſt order to enter 
his appearance with the Regiſter, and ſubmit that the ſerjeant at 
arms ſhould go without further motion. | 


A ſerjeant at arms was granted on a certificate of the fix clerk, 
that the anſwer was not filed, | 


The return of the ſerjeant at arms was in June 1746, but the An wha. 449 
return was not filed till the 24th of October after. þ An 2 


| by the defen- 
Then it comes to this, whether a ſequeſtration iſſued before the dant's appear- 


filing of the return of the ſerjeant at arms is ſufficient. 998 


It has been inſiſted a ſufficient return of the ſerjeant at arms is 
made, and that it is enough without filing. 


Vol. III. 1 When 
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When a motion is made for a ſerjeant at arms, the perſon mo. 
ving has the commiſſion of rebellion in his hand; ſo when a ſeque. 
ſtration is moved for after a ferjeant at arms returned, then the 
entleman who moves ſhould have the return of the ſerjeant at arms 
in his hand, and therefore the ſuppoſition of law is, that all theſe 

are returned and filed before the ſubſequent proceſſes iſſue. 


But as the queſtion has not been determined before, I will refer 
it to a Maſter to certify the practice of the court. 


But then it has been ſaid, all this is cured by what the defendant 
has done afterwards, and that an irregularity in proceſs may be 
cured by the ſubſequent proceedings. 


The firſt anſwer was filed after the cauſe was ſet down on ſeque- 


ſtration, and even after the decree pro confeſſo; but the court let 
him in upon the taxation of coſts before the Maſter, who was at- 


tended by the ſolicitors on both ſides ; and it is certain this irregu- 
larity may be cured, as well as an irregularity by ſubpæna may be 
cured by the defendant's appearance. 


It was ſtrongly litigated in Wh:/tington verſus Charlton, which 
was a caſe of appeal of murder, that the party appearing had cured 
an irregularity in the meſne proceſs; three Judges Parker, Powis 
and Eyre were of this opinion, Mr. Juſtice Jabs Powell of a con- 


trary opinion. 


No court of T do not know that any court of common law has gone fo far 


3 % as to fay, that if there is any irregularity in the proceedings where 


far as to fay, judgment has been obtained by default, they will not let the defen- 


if there is any . 0 . . 
5 dant in to contend upon the merits notwithſtanding. 


the proceed- 


ings os The defendant, as I faid before, applied to the court upon a 


jud * 
3 cry "OP former petition to ſet aſide theſe proceedings, and as there was no 
they will not afhdavit, his petition was diſmiſſed, but he was allowed to 80 be- 


let the defen- fore the Maſter on taxation of coſts. 
ant in to a 


contend upon 
the merits, Shall ſuch an allowance be ſufficient alone to debar him from 


entring into the merits? All this depends upon the firſt queſtion, 
whether it is an irregularity or not, for if there is no irregularity, he 
will not be intitled to enter into them; and therefore Lord Hard- 
wicke referred it to a Maſter to inquire into the irregularity, and to 
certify it to the court. 


Mr. Neel cited Henriques verſus Pereira in 1722. where after 4 
decree pro confeſſo, the defendant was permitted to open the cauſe 
again, upon an irregularity in the proceedings on meſne proceſs, on 
the part of the plaintiff, Lord Hardwicke directed it to be looked 
Into. 


Pyncent 
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Pyncent verſus Pyncent, October 24, 1747. Caſe 216. 


Bill was brought by a ſon againſt a father, where the plaintiff A fon, remain- 
is only a remainder-man in tail under a ſettlement, made by def men in 
his grandfather, after the death of his father, tenant for life, with- —_ 
out impeachment of waſte, to have the title deeds brought into made by a 


court, that they may be forthcoming for the benefit of all parties "fatter 


: in which the 
intereſted. father is te- 

; | nant for life, 
without impeachment of waſte, prefers a bill to have the title deeds brought into court. Lord Hardwicke 
refuſed to dire it, and ſaid ſome third perſon, and ſecure place, agreed upon by the parties, would be a much 


properer depoſitory than a Maſter. 


An objection was taken for want of parties, that annuitants of 
the ſon, upon the reverſion, after the death of his father, ſhould 
have been before the court, and likewiſe a daughter of the defen- 
dant, who is intereſted under a truſt term for years, prior to the 
limitation to the plaintiff, 


Lord CHANCELLOR, 


As to the relief prayed, it is the firſt I ever ſaw of the kind, The relief 
ſuch applications have been made againſt a jointreſs by remainder- pee. — 
man, and upon agreeing to confirm her jointure, the court have kind, fuch ap- 
done it; or where the remainder- man 1s a ſtranger to tenant for life, it plicaionshave 
may have been done, but not where it is under a ſettlement made by N 
a grandfather; the father is made tenant for life without impeach- treſs, ard on 
ment of waſte, and the ſon remainder in tail only, reverſion in fee th<rewainder- 
to the grandfather ; indeed, if there was evidence that the father ee ee 
was deſtroying of deeds, in order to better and enlarge his eſtate, rr che 
the court might then take care to put the deeds out of his power. gn , 5, 

o where a re- 


But the court in general is not very inclinable to direct title g 
deeds of a family, which are often very numerous, to be depoſited — to 
in a maſter's hands, becauſe, they being ſubject to mortality, the tenant for Iife, 
deeds are very often loſt and miſlaid, to the great detriment of fa- it has been 

_ þ - done, but not 
milies; and therefore I ſhould think ſome third perſon, and ſecure in this in- 
place, agreed upon by all parties, would be a much properer de- flance. 


poſitory upon ſuch occafions. 


However, as the annuitants are not before the court who have 
an equitable charge upon the eftate, nor the daughter who has an 
intereſt in the eſtate under the truſt term, they are concerned in the 
title deeds ; and therefore, if the plaintitf was right in his applica- 
tion in other reſpects, I cannot do it till the annuitants are firſt 
heard, and the objection conſequently for want of parties muſt be 


allowed. 3 
Another 
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Another relief is prayed, that the truſtees under the grandfather's 


ſettlement, might execute a legal conveyance to the plaintiff, pur. 
ſuant to the terms of the truſt, 


LokD CHANCELLOR, 


The truſtees may very properly ſay, as the annuitants are not 
before the court, if we ſhould convey to the ſon with notice of theſe 
equitable charges, we ſhall be guilty of a breach of truſt, and liable 
in our own perſons; for as there is as yet no conveyance of the le- 


gal eſtate by truſtees, and they have notice now of the ſon's in- 
cumbrances, they cannot ſafely do it. 


Caſe 217. d Anonymous. October 24, 1747. 
Any one bond HERE a bond creditor brings a bill againſt an executor 
creditor may 


bring a bil! for an account of aſſets, and for ſatisfaction, it is no objec- 
againſt an ex- tion, for want of parties, to ſay, he has not brought other bond 


ecutor fora creditors, or creditors of a ſuperior nature before the court, for any 
diſcovery of 


"(Tots ad for One bond creditor may bring his bill, as the court decrees only an 


ſatisfaction, as account, and directs the executor to pay in a courſe of adminiſtra- 
the court de. tion; and then the executor before the maſter may ſet forth as he 
crees only an, 


account, and is conuſant of the ſtate and condition of his teftator, what debts are 


directs che ex- prior to the plaintiff's, which he is obliged to pay, as having a 


ecutor to pay 
ecntor 0 P?Y. legal preference. 


adminiſtra- 
tion. 


Caſe 218. Sibley verſus Cook, October 27, 1747 


4. H. give Bill was brought by the executor of Ann Hume, in order to 
ſeveral lega- 


n have the direction of the court as to the payment of the e- 
clares, that if quum of her eſtate, ſhe inter alia deviſed in the words following; 


any of the I give and deviſe the ſeveral legacies and ſums following, 
perſons ſhould cc 


ile before the Which I Will ſhall be paid to the ſeveral perſons herein after 


ſame become named, and that if any of thoſe perſons ſhould die before the 
due, that they «c 


ſame become due and payable, I will that they, or any of them, 
ſhall not be | : F 2 
deemed lapſed © ball not be deemed lapſed legacies,” then ſhe particularizes the 


legacies ; and ſeveral legatees, and ſays, to Ann the wiie of Richerd Wenſley, 
then ſays, to 40 


rs the ig and to her executors or adminiſtrators, 1 give the ſum of fifty 
' of Richard © pounds.” | 
Menſley, and | 
to her executors or adminiſtrators, I gi 
niſtred to her : 


CARR 


| ve 50. ſhe died in the teſtatrix's life time, and her huſband admi- 
2 ” held it not to be a lapſed legacy, and decreed it to the huſband, 


Ann Wenſley died in the life-time of the teſtatrix, and her huſband 
adminiſtred to her, 


2 | A. 
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A collateral queſtion aroſe in this cauſe, whether this is a lapſed 
legacy ? | 


Mr. Solicitor General, council for the huſband, cited Darrell ver- 
ſus Moleſworth, 2 Vern. 378. as a caſe in point; There divers 
« legacies were given by a will, and it was directed by the will 
« that if any legatee died before his legacy was payable, it ſhould 
« go to his brothers and ſiſters; a legatee died in the life-time of 
te the teſtator ; It was adjudged it was no lapſed legacy, but ſhall 
go to his ſiſter. 


LoxD CHANCELLOR. 


I am of opinion this is not a lapſed legacy. 


If a man deviſes a real eſtate to J. S. and his heirs, and ſignifies If a man ce. 
or indicates his intention, that if J. S. die before him, it ſhould N 
not be a lapſed legacy, yet, unleſs he had nominated another le- and his heirs, 
gate, the heir at law is not excluded, notwithſtanding the teſtator's Gain bis 
declaration. So in the deviſe of a perſonal legacy to A. though the if J. . die I 
teſtator ſhould ſhew an intention, that the legacy ſhould not lapſe in before him, 
caſe A. die before him, yet this is not ſufficient to exclude the next 2 
of kin. | | legacy, the 

| | heir at law 

But here, in caſe Ann Wenſley dies before the teſtatrix, ſhe ex- % — 
preſſly provides againſt the lapſing, for ſhe ſays, i any of theſe per- tator noni. 
ſons die before the ſame become due or payable, I will that they or any abt, another 


of them ſhall not be deemed lapſed legacies, and ſubſequent to this, A 3. ea 


in cafe of her death before the teſtatrix, other perſons are named to 
take, which diſtinguiſhes it from the caſe I put before; and in Dar- 
rell verſus Meleſworth, the court laid a ſtreſs upon the words was 
payable, which is very much the ſame with the preſent, become 
due or payable, 


And upon the authority of this caſe, Lord Hardiwicke decreed the 
legacy to the huſband. | 


Wicholls verſus Leeſon, October 28, 1747. Caſe 219. 


By his will gives an annuity of fifty pounds each, to his brother Where an an- 


» : . 5 , : nuity is given 
and fiſter in-law, for their reſpective lives, out of his two _—— 


ſhares in the New River Company, and charges theſe ſhares, and for life. and 


the rents and profits, with the payment of them. it has been 
| | paid for any 
length of years, without any deduction for the land tax, it will be preſumed to have been ſo paid by muzual 


* 


Conſent, and the payer is not intitled to be relieved. Ze at, , mem . . 3, FI 2/20. 
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The bill is brought by the huſband of the ſiſter, for the arrears 
and growing payments of the annuity of fifty pounds. 


It has been conſtantly paid from 1728 to the 15th of May 1744, 
without any deductions, but the defendant inſiſts now it is liable to a 
proportion of the land tax, and that he will not pay the growing 
annuity unleſs the plaintiff will account backwards, by allowing for 


the ſixteen years paſt the land tax, and take this in part payment 
of the annuity. | 


The plaintiff's council ſaid, there was no ground to go any fur. 
ther back at law than the ſtatute of limitations, but that this court 


will not go back ſo far, and is exactly within the rule laid down in 
Afton verſus Oriel College. 


Here it is the caſe of a particular perſon, who has nothing elſe 
for maintenance, and mult ſtarve if ſhe is to refund. 


Mr. Attorney General for the defendant. - 


+ Perſons are intitled to be relieved againſt a miſtake in law and 
equity, as well as a miſtake in fact. 


It is not ſaid to be given for maintenance, nor could there be 
any natural affection between the teſtator and the annuitants, there- 


fore are mere volunteers, nor 1s it charged by the bill that they want 
it for maintenance, 


In Alion verſus Oriel College, a tenant had for ſeveral years paid 
the rent to the college, without retaining the land tax, and brought 
his bill to be relieved againſt this payment as being founded on a 
miſtake, and it was inſiſted that he was not liable to the land tax. 


There the court would not relieve, becauſe, by ſuch an allowance, 
the college would have injured their ſucceſſors. 


Lord CHANCELLOR, 


There is no juſt ground to decree back an account of theſe ar- 


rears, or a refunding, and it would be of miſchievous conſequence 


to do it, 


It is not ſaid by the will, for her maintenance; but where a teſ- 
tator gives ſo {mall an annuity to a relation for life, the thing ſpeaks 
_ that it was given for. maintenance, or to improve her way of 
wing. . | 


Strictly 
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Strictly it is ſubject to the land tax, though the party giving does 2 
| 8 


not imagine ſo at the time. 


There was no impoſition or fraud of the plaintiff on the defen- 
dant; if it is a miſtake, it is equally ſo on both ſides. 


In the caſe of Oriel College, the court mentioned its being a fluc- 
tuating body, which, to be ſure ſtrengthens it; but they went in 
general upon this, that where it was a payment of long ſtanding, 
and there was no fraud, the party receiving is ſuppoſed to have 
ſpent it in his maintenance, and therefore it would be very hard to 
make him refund what is no longer forth-coming. 


In the caſe of Brazen Noſe College, they were plaintiffs, and yet 
the court made the ſame decree as in Oriel College, and did not 
oblige them to refund the money they had received of the tenant 
beyond the taxes. 


If this annuity had been given charged on lands by way of rent- 
charge, and there had been a liberty of entring and diſtraining for 
the arrears, it would not have been ſo ſtrong a caſe, but here the 
plaintiff could have no other remedy than bringing a bill in this 
court; for how could ſhe have come at it by diſtreſs, for ſne could 
not have diſtrained upon the water, nor the company's goods, as 


ſhe had no right of entry, and therefore was under a neceſſity of 
coming here. | 


I go upon the reaſon of other caſes, and on this general rule, 
that where the annuity is given to a relation for life, whether it is 
expreſſed for maintenance or not, if it has been paid for any length 
of years, and no deduction has been made on account of the land 
tax, nor was it owing to any fraud or impoſition on the receiver, I 


will preſume it has been fo paid by the mutual conſent of both | 


tides, and if there ſhould ariſe any quarrel between the payer and 
receiver afterwards, the payer is not intitled to be relieved. 


Lord Hardwicke decreed the plaintiff to be intitled to the grow- 


th. pagmane of her angal ſubject to the land tax for the future, 
but declired that the defendant was not intitled in this court to 


have any deduction in reſpect to the land tax, for any time pre- 
cedent to the time during which the preſent arrears have incurred. 
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Caſe 220. The Attorney General verſus Parker, Price and Doughty, 


Michaelmas Term 1 6 
Py 90) 747 


LoRD CHANCELLOR, 


Where there HERE are ſeveral parts of relief prayed by this information; 
Re ths. firſt, to ſet aſide the election of Mr. Doughty to the curacy of 


gation as to Clerfenwell; and ſecondly, to eſtabliſh the right of election: in 


the right of order to this ſeveral queſtions have been made at the bar. 
election to a 


curacy, and 


not examined The firſt was, As to the election of Mr. Doughty, and the aſ- 
neo, or prov ſembly in order to it, and a piece of unfairneſs was objected in not 
ed, the court g 0 "on 6 » 

would not Countermanding the notice of election given in February. 


miake any de- 


cree, put Gil The ſecond queſtion was, As to the right of election. 


formation with 
colts, The third queſtion was, If Mr. Doughty was elected according 
to that right. 


As to the firſt, I think the notice in Pebruary was a fair and le- 
gal one; and as to the countermand, that it being only on the Sun- 
day, the very day before the election, I am of opinion they did 
right to refuſe it, and therefore this may be laid out of the caſe, 
which brings it to the merits out of which all the reſt muſt 
ariſe, Rea" | 


Firſt, In whom the right of election is, and what are the quali- 
fications of the electors; and this tends to the general point of eſta- 
bliſhing the right, by a decree of this court, and alſo to the queſ- 
tion in regard to Mr. Doughty. | 


And as to the firſt, it will depend upon the words of the deed 
of truſt, executed by Mr. Drake in 16506, and alſo upon the uſage 
in this pariſh, explanatory of the deed, and putting a genera] con- 
ſtruction upon it. 


It appears to have been à rectory impropriate, of the monaſtery 
of Clerkemvell, and that there was a perpetual curacy ariſing out of 
it of four pounds a year to the curate ; whether this was an ancient 
penſion, or created by King Henry the Eighth, after the diſſolu- 
tion of monaſteries, which was very frequently done, does not 
appear. 


It was given by Mr. Drake for the uſe of the pariſhioners and 
inhabitants for ever, and nothing is ſaid of the curacy, but to be 
ſure is conſequent to the truſt of the rectory impropriate. 4 

8 


3 ; 
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As in one caſe the monaſtery were perpetual rectors, and the when the 
rantor in the other after the diſſolution, when this is granted to grantor of 2 
the pariſh, they have the nomination, becauſe they have the bene- ome ph 
ficial intereſt, and the truſtees muſt preſent purſuant to their nomi- ginally in a a 


. monaſtery 
Nation. gives it ton 


pariſh, they have the nomination, and the truſtees muſt preſent purſuant to it. 


Juſt as if it had been a grant of an advowſon of a preſentative 
living, the pariſh would have had the right of nomination to the 
truſtees, and they muſt have preſented ſuch perſon ſo nominated. 


Pariſhioner is a very large word, takes in, not only inhabitants of The word 


the pariſh, but perſons who are occupiers of lands, that pay the big 


ſeveral rates and duties, though they are not refiant, nor do contri- only inhabi- 
bute to the ornaments of the church. tants of the 
; | pariſh, but oc- 


cupiers of lands that pay rates and duties. 


Tbabitants is ſtill a larger word, takes in houſe-keepers, though The word 
not rated to the poor, takes in alſo perſons who are not houſe- orga 
keepers; as for inſtance, ſuch who have gained a ſettlement, and keepers, 


by that means become inhabitants. though not 


rated, and 


alſo ſuch who have gained a ſettlement, and ſo become inhabitants, though not houſe-keepers, 


Some ſort of lirfiftation is allowed by both ſides to have been put With reſpe 


to ancient 


by uſage on the liberality of this grant, and in the conſtruction of grants and 
ancient grants and deeds, there is no better way of conſtruing them deeds, there 
than by uſage, and contemporanea expofitio is the beſt way to n bo better 


way of con- 
80 by. firuing them 
| than by uſage, 
and contempo - 


It has been inſiſted by the relators, that it is confined to inbabi- "7. 
tants paying ſcot and lot, or to perſons paying to church and poor, is the belt rule 
and by the defendants, that it extends to all houſe-keepers in io 89 by. 
general, 


If it had ſtood without any kind of reſtriction at all, I cannot 
ſay the limitation of the relators would have been an unreaſonable 
one, and I was of that opinion in the caſe before me of the Attorney 
General verſus Davy, 0 Trinity term 1741. 2 Tr. Atk. 213. It 
aroſe in Devonſhire, and there I thought the inhabitants ought to be 
reſtrained to perſons paying cot and lot, that was a grant under a 
charter of the crown in Edward the Sixth's time. 


But if there is an evidence of houſe-keepers conſtantly voting in 
this pariſh, it ought to prevail. 


Vox. III. 7 H BE Conſider 


878 CASES Argued and Determined 


Tn a matter Conſider too the time of the grant; the independant congregational 
that W ſcheme prevailed then, and therefore it muſt be ſuppoſed the dongr 
upon tradi P : a . Fe 

tion, the evi- had an intention to make the right of election as liberal as poſſible, 
dence of au and all houſekeepers who were not rated, as well as rated, have 


cient perſons . 4 


admitted. 


- 


It was proved alſo at the election, that all the four candidates 
ſigned a paper, in which was the following agreement, that the 
poll ſhould begin that day, and ad houſekeepers ſhall poll. | 


It is very extraordinary they ſhould agree, if they did not think 
it to be the right. 


It is expreſly fworn that this paper was read publickly to the 
aſſembly, and univerſally agreed to in the veſtry before the poll 
began. 


Can there be a ſtronger evidence of what was the right in the 
pariſh, than ſuch an unanimous acquieſcence previous to the election 


In all theſe caſes evidence of ancient perſons is conſtantly ad- 


mitted as proper evidence, becauſe this muſt depend. a good deal 
upon tradition. 


Then how is it poſſible for me to decree it to be only in bouſe- 
keepers paying ſcot and lot, it would be putting an arbitrary con- 
ſtruction of the court, which I am not impowered to do. 


Mr. Attorney General ſays, ſelect veſtries in this pariſh, and only 
houſekeepers paying church and poor, have a right to be preſent 


and vote there; but in the interrogatories, no queſtions are aſked, jw 
what is the right of election, and is not at all to be governed by E, 
what is the right of veſtry in this pariſh, for a perſon may grant in oF 


ſuch a manner to a pariſh as not to be affected at all by the veſtry. 


The ſelect veſiry has been ſet aſide here for thirty years, and laid 
open ever ſince; but ſuppoſe there was a ſelect veſtry at the time 
of the grant de facto, yet it is not in any reſpect to be governed by 
it, but upon the foot and words of the truſt. 


EE HAN. oat Eu 
yd VT. TIS MP. aft 


Next, as to the election of Mr. Doughty, if according to the right, 
there is no doubt of it; but ſuppoſe it was not according to the 
right of election, Mr. Doughty on the poll had a majority of 280, 
and on the ſcrutiny they have gone into no proof as to the merits 
of the election, or how the majority ſtood upon the right of the 
election: and therefore if it had been in the houſekeepers paying 
church and poor, I could not ſet aſide the election, as they have not 
gone into the proof upon the merits, nor turn Mr. Doughty out as 
he is in poſſeſſion, 


1 Next, 
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Next, as to eſtabliſhing it for the future in ſuch limited houſe- 
keepers, there is no ground for that, there is no general allegation 
what is the right of election, but is only incidental in Mr. Doug biy's 
particular election, nor is there ſo much as an interrogatory framed 
tor this purpoſe. 


Therefore I cannot make a decree to eſtabliſh the right of elec- Lord Hard: 


: . . wicke gave 
tion, which has not been examined to, nor alledged nor proved ; — wo 


but if I could go lo far as to make fome ſort of deeree, ought I to tone to the 


direct an iſſue to ſettle a right which may not come in queſtion — te 


again in forty years, for Mr. Daugbiy may continue curate ſo long ? 


this would be abſurd. applications to 
| I 2 

. . eo M % * 1 Faw 
The whole information was diſmiſſed with cofts, | — 
plication with 
a view to ſet 

down the 


In Michaelmas term 1747. Lord Chancellor mentioned the cauſe cauſe on bill 
of Potts verſus Reynell, and gave direQions ta the regifter to frame 2 anſwer 
a general order, which might for the future prevent applications to t ' means g 
the court to withdraw the plaintiff's replication, in order to {et get the bil 
down the cauſe on bill and anſwer only, and by that means get the 3 
bill diſmiſſed with coſts, according to the courſe of the court, lag -10 the 
whereas otherwiſe he muſt have paid the defendant his full caſts. courſe of the 


But his Lordſhip would not make any order that ſhoutd affect this court only. 
particular cauſe at the hearing. 
Newman verſus Auling, November 9, 1747. Caſe 221. 


Bill was brought for the arrears of an annuity of thirty pounds A bin for the 
a year given to the plaintiff and her late huſband during their arrears of an 


. annuity of 
joint hives, and to the ſurvivor, and ſecured by a bond in the penalty - n | Seco 
of five hundred pounds. | — whe 


5007. an account decreed of the arrears due {ince the year 1741. and intereſt at 4 per cent. non computed 
at the end of each half year. -- Bowe Za. ten ts face 


The defendant was deviſee of the real and perſonal eſtate of the 


donor. 


Lord Chancellor decreed an account of the arrears againſt the de- As this was 


- f iven by way 
fendant, which were due ever ſince the year 1741. and intereſt at 8% ide. 


four per cent. to be computed at the end of each half year, and faid, ance, and a 


As this was given by way of maintenance, and a bond with a penalty 3 Lr 
for ſecuring the payment, the plaintiff was clearly intitled to intereſt he plaintiff is 


U Yave gone further where an annuity clearly intitled 
pon the arrears, for the court de 9 y 9 
the court have gone further in an annuity given for maintenance, and deereed intereſt, though it was only a 


bare ſim ple grant of an annuity, without any power of entring, if in arrear. | 


has 
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has been given for maintenance; and decreed intereſt, though it is 
only a bare ſimple grant of an annuity without any power of en- 
tering, if charged upon real eſtate, and in arrear, or if ſecured 
upon a penalty to inforce the payment out of perſonal eſtate. 


Caſe 222. Sibthorp verſus Moxom, November 10, 1747, 
FO fps AG EA Fn P0512 
| 5 1 Thi 4 | | 
The plaintiff's HE queſtion in this caſe was, whether a legacy ſhould be 
randmother [ deemed to be lapſed, and fink into the inheritance for the 


ays by her . 5 

will, 1 ne. benefit of the heir, or go to the repreſentative of the legatee. 

wiſe ive | 

my 2 Richard Chillingworth a debt of 500 l. due to me upon bond, and deſire my executor to deliver 

the ſame to be cancelled. The legatee died in the life-time of the teſtatrix. The plaintiff, bis repreſentativ, 

ought to have.the benefit of this diſcharge of the debt, and the court ordered the bond to be delivered up to be 
led. | 


cancel N 

OM, 95 The teſtatrix, the grandmother of the plaintiff, deviſed in the 
following words: I Iitewiſe forgive my ſon-in-law Richard Chilling- 
worth a debt of five hundred pounds due to me upon bond, and 
all intereſt that ſhall be due for the ſame at my deceaſe, and defire 
my executor to deliver up the bond to be cancelled, and made her 
ſon Jobn Perry ſole executor. g 


The legatee died in the life-time of the teſtatrix. 


Mr. Attorney General for the plaintiff argued, that this was an 
extinguiſhment of the debt, and ſhould enure to the benefit of the 
repreſentatives of that perſon whoſe debt it was, and diſtinguiſhed 
upon the force of the words, I give, or 1 forgive; a difference 
that was taken in the caſe of Elliot verſus Davenport, reported in 
2 Vern. 521. and alſo in 1 P. Wms. 83. 


The reaſon, he ſaid, of the word likewiſe being introduced in 
this clauſe was, becauſe ſhe had before given 10 J. apiece to the 
legatees for mourning. 


Mr. Browns, council of the other fide, ſaid, the true queſtion is, 
if this deviſe be of a legatory nature, or to operate by way of ex- 
tinguiſhment. 


It does not certainly amount to a releaſe of the debt, becauſe it 
does not take place till the death of the teſtatrix. 


A will cannot releaſe a debt, 1 Ventr. 39. 1 Sid. 421. the lega- 
tee alſo muſt be in efſe capable of taking at the death of the teſtatrix. 


The legatee pointed out in the preſent caſe is Richard Chilling- 


worth, not his executor or adminiſtrator ; it was a perſonal bounty 
to 


r 1 g 8 9 
rr ö 4 RE 


had given him before. 
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to him, and coupled with the pecuniary legacy of ten pounds ſhe 


Mr. Wilbraham, council of the ſame fide, argued, that as to the 
words directing the bond to be delivered up to be cancelled, they 
ſtop too ſhort, they ſhould have gone ſo far as to ſay it ſhould be 


delivered up to the legatee, his executors or adminiſtrators; that 
would, he agreed, have been ſufficient. | 


Lord CHANCELLOR, 


TI am of opinion the plaintiff ought to have the benefit of this 
diſcharge of the debt, and that the bond ſhould be delivered up to 
be cancelled, | 


The teſtatrix had in contemplation, ſome benefit to all the 
branches of her family; the daughter of Richard Chillingworth's 3 
wife is the perſon who now applies for this benefit, and it would 
be hard to ſay that becauſe the ſon-in-law died in the teſtatrix's 


life-time, that the grandaughter, who was of the teſtatrix's blood, 
ſhould loſe it. 


To be ſure where a teſtator gives a debt, or forgrves a debt, it is Where a teſ- 


a teſtamentary act, and will not be good againſt creditors, but 2 


againſt an executor it may. not be good 


againſt creditors, but againſt an executor it may. > 


And though this cannot operate as a releaſe at law, yet equity Pt og 
will carry it that length, and if an action had been brought on the brought on 
bond, this court would have granted an injunction, or an original the bond, this 
application might be made to this court; if ſo, what operation a er 


Ae a . have granted 
will it have in the preſent queſtion. an injanRlion. 


In the caſe of Elliot verſus Davenport, * had it been ſaid, I. for- 
give my ſon ſuch a debt, and the bond had been ordered to be de- 


livered up by the executor to be cancelled, it had been held a diſ- 
charge. 


There is nothing perſonal in the preſent caſe in the direction 
that the bond ſhould be delivered up to be cancelled. 


But it is objected, this is not an independant clauſe, but ancillary. 


„ 


A. deviſes to B. 400 J. which he owed her, provided that thereout he paid ſeveral ſums to 
his wife and children, and the reſt ſhe freely gave to him, and directs her executor to deliver 
up the ſecurity, and not to claim any part of the debt, but to give ſuch releaſe as B. his 
Executors, &c. ſhould require. B. dies in the life-time of the teſtatrix; the Maſter of the 
Rolls, Sir Jobn Trewor, decreed the legacies given out of the 400 /. to be paid, and the re- 
fidue of the debt to the executor. Elliot verſus Davenport, 2 Vern, 521. 


Vor, III. | 7 1 The 


—NN—ü—U—ũ—4neß —ʒ——— —— — — — 


582 CASES Argued and Deterthined 


The queſtion then is, what conſtruction the court ſhould put 
upon it. | 


I think the teſtatrix intended in all events the bonds ſhould be ge. 
livered up to be cancelled; if this was her intention, the caſe js 
clear, and would operate moſt for the benefit of her family. 


In Elliot and Davenport the words are not penned as forgiveneh 
or remiſſion, there was no intention to releaſe the recogniſance till 
Sir William Elliot paid 150 J. thereout ; but here is a clear intention 
to releaſe the debt; there it was to be delivered up to Sir Willian 
Eliot; here in general to be cancelled. 


There the right of action ſubſiſted, which was the treaſon of 
that opinion; here it would be too nice to make ſuch a diſtinction, 
and would narrow the bounty too much, intended by the teſtatrix 
to her family; and therefore I decree the bond to be delivered up 
to the plaintiff to be cancelled, but without coſts. 


A will to pre- N. B. It was agreed by all, that a will, deſigning to prevent the 


2 _ lapſe of a legacy by the death of the legatee in the life of the teſta- 


ought to be tor, ought to be ſpecially penned. | 
a e eee. 


Caſe 223. Williams verſus Long fellow, Eaſter term 1746. before 
| the Maſter of the Rolls, William Forteſcue, Eq; 


If a defendant AAN Buſh, a defendant, diſclaimed generally as to all the 


— matters in the bill, the plaintiff ought not to have replied to 


the plaintiff her anſwer; by doing ſo, and ſerving her with a ſubpæna to rejoin, 


2 — gm ber ſhe is intitled to have coſts againſt him to be taxed for the vexation; 
aniver, 


ſerves ber Otherwiſe where the diſclaimer is to part, and the anſwer is as to 


with a /ub- another part. 
pana to re 


join, ſhe is intitled to have coſts againſt him for the vexation. 


Caſe 224. Bulftrode verſus Bradley, November 7, 1747. 


In decrees a- | ORD CHANCELLOR. It is the conſtant practice of the court in 


gainſt a mort- ; * ; : R 
gageeon «bill — decrees againſt a mortgagee, upon a bill for redemption, 0 


or redemp- againſt an executor to account, to direct it without future words, 


tion, or ag-ivſt Vide/icet, to account for what they have received, or might have, 
an executor 


to account i if it had not been for their own default; and yet if the perſon de- 
is the courſe creed to account receive any thing ſubſequent to the decree, it is in- 
of che courtto quirable before the Maſter, and the defendants in each caſe muſt 


BR & wick. 0. | 
out future bring ſuch ſums ſo received to account. 


words; and yet if the perſon decreed to account receive any thing ſubſequent to the decree, it is inquirable 
betore the Maſter, and they muſt bring ſuch ſums to account, ” 


2 Harding 
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Harding verſus Cox, November 21, 1747. \ Caſe 225, 


THE cauſe being in Lord Chancellor's paper for hearing, the A plintiff by 
plaintiff petitioned the Maſter of the Rolls, that he might e 2 
be at liberty to amend his bill, by adding a prayer, upon a ſuggeſ- he cane war 


| . - at iſſue only, 
tion that the cauſe was at iſſue only, and that the prayer was in the 1 


original bill, but omitted by negligence in the amended, and it was in the Chan- 


ordered accordingly. | cellor's paper 

, for hearing, 

: 5 ag obtained an 

The defendant moved at the opening of this cauſe to diſcharge order at the 

4k? & he 3 4 Rolls for liber- 

this order, as being obtained upon a wrong ſuggeſtion, ns 

| | his bill; the 
Lorp CHANCELLOR, order A. 


charged, and 


I can take no notice of the original bill, for though it be ill „ al [hu 
upon the file, it was not properly before the court, and therefore term, on pay- 
the order muſt be diſcharged, as being irregularly obtained with 5 Su Pong 
twenty ſhillings coſts ; and his Lordſhip put off the cauſe till next that the plain- 
term, that upon paying the coſts of the day, the plaintiff might tif Jo ener 
have an opportunity of amending his bill, ty of amend 

| | * „ ing his bill. 


Leigh and others verſus Barry and others, December 4, Caſe 226. 
1747. 


HE plaintiffs are creditors of one James Randal, and had If truſtees will 
effects of his in their hands; he becomes. a bankrupt, and _ _— 
the defendants are choſen aſſignees under his commiſſion; ſeveral liable for the 
_ diſputes arifing between the defendants and the plaintiffs in relation anodes 
to James Randal, and ſuits depending on that account, they came be done 
to an agreement, that the plaintiffs ſhall retain as much from the here, thecourt 
produce of the effects of James Randal in their hands, as will an- _ 8 4 
ſwer them a compoſition of two ſhillings and fix pence in the eſpecially in 
pound for their debts, and ſhall account for the overplus to the de- the caſe of a 
fendants l | compoſition 
| 8 
A deed was executed for this purpoſe between the plaintiffs and 
the defendants, in which the plaintiffs John Gibſon, Joſeph Merri- 
man, William Leigh and George Meſtgarth, did for themſelves ſeve- 
rally, and for their ſeveral and reſpective heirs, executors and ad- 
miniſtrators, covenant with each other, and the heirs, executors 
and adminiſtrators of each other, that the above agreement ſhall be 
good and valid, and that they will perform the ſame on their re- 


ſpective parts. 
And 
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And afterwards in the covenant for carrying the agreement into 
execution, the words of the ſecond covenant were, They do, and 
each of them doth covenant, promiſe and agree with the defendant 
Thomas Barry and Richard Packer, their executors and adminiſtra. 
tors, that they will pay the overplus, &c. 


Joſeph Gibſon, one of the covenantors, did alone receive the 
money for the ſale of James Randal's effects, and the others only 
Joined 1n the receipt to the purchaſers. | 


Gibſon is become a bankrupt, and no payment has been made to 
the defendants the aſſignees. 


The defendants, the aſſignees of James Randal, brought three 
ſeveral actions of covenant againſt the plaintiffs, upon which the 
plaintiffs brought a bill here for an injunction, which was granted 
on the uſual terms of giving judgment with a releaſe of errors. 
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It was inſiſted for the plaintiffs, that they ought not to make 
good the deficiency occaſioned by Joſeph Gibſon's bankruptcy, as he 
alone received in the whole money ariſing from the effects of James 


Randal, and as truſtees they could not avoid joining with 7 ofepb 
Gibſon in the receipt. 


| need, 
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Lord CHANCELLOR. 


Though there In the caſe of truſtees though there are not negative words in 2 
are bot auge deed, that they ſhall not be liable for the ads of one another, yet this 


tive words in 
a deed, that Court will not 72 them liable for more than each has received; 
truſtees ſhall 

not be liable for one another's acts, yet the court will not make them ſo for more than each has received. 


If they all The court has even gone further ; for where they all join in a 
= e receipt for money, it will make that truſtee liable only who received 


3 
| 
ney, the court it, for they are all obliged to join in the receipt ; otherwiſe as to J 
: 
3 
5 
f 


will make that executors, for there is no neceſſity for their joining, but may act 
truſtee liable 


V t <4 -Z. 0 
only who re. ſe erally if 255 — Bt. -< 2 .. 42 . e 


ceived it; 
otherwiſe as ne ere the truſtees will bind themſelves to be liable for the acts 


t tors, 
3 js of each other, the court will not relieve them. 


need not join. 


In the preſent caſe they are not bare truſtces, but intereſted as cre= iſ s 
ditors of James Randal. 4 


The firſt is a ſeveral covenant, for they do for themſelves ſeverally ; 
covenant with each other, and for the heirs, executors and admi- 
niſtrators of each other. | 


Afterwards in the ſpecial covenant for carrying the agreement into 
execution, it is plainly joint and ſeveral, for it is, they do, and 


— 2 


4 each 
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each of them doth, covenant, promiſe and agree with Thomas Barry 
and Richard Dacker, their executors, &c. that they will pay the 
overplus, &c. and it was for the convenience of the truſt, that they 
had a joint and ſeveral power, 


Another reaſon that makes them each liable for the other is, that 
this is a compoſition of debts, and if good at law, unleſs fraud or 
miſtake appears in the compoſition, there is no inſtance of this court's 
relieving againſt it. 


The deed, befides, recites there were ſuits depending, and a de- 
mand upon the plaintiffs on account of James Randall, the bank- 
rupt, and allows them to retain what they had in their hands, to 
anſwer them a compoſition of two ſhillings and fix pence in the 
pound, upon entring into the agreement and covenants in the 
deed. | 


This court have been ſo ftri& in regard to compoſitions, that if If there be an 
there be an agreement to pay the compounded ſum at a day cer- te oe 


pay the com- 


tain, and the perſon fails of paying it at the time, they will not re- pounded ſom 
lieve him, but he muſt pay the whole debt to the creditor. at & er. 


tain, and the 
. erſon fails, 
Lord Chancellor decreed the plaintiffs ſhould be charged jointly, he mult pay 
to make good the deficiency of Joſeph Gibſon, and to pay the de- ene d 
fendants * coſts at law, and the coſts in this court, ſo far as it creditor, for 
relates to the relief ſought againſt the joint covenant contained in this court will | 


the deed of the 27th of February 1741. Or 
Banks verſus Denſhaw and others, December , 1747. Caſe 227. f. 7. £43. 
APE aroſe in the cauſe, whether the court would ſupply A teftator ſays 4 
the want of a ſurrender of ſome part of copyhold lands be- * = 
longing to the father, in favour of the plaintiff, a younger child? ei my free. 


The father, who was the teſtator, having two copyhold eſtates, hold and co- 
one of which he had ſurrendered to the uſe of his will, and the pyÞold met 


ſuages to F. 
other he had not. | — B (ha- 
| : | ving ſurren- 
dered the copyhold part theredf to the aſe of this my will.) He had two copybolds, one of which he 
had ſurrendered, the other not. It being clearly his intention that both ſhould paſs, and being a deviſe to a 
Jounger . child totally unprovided for, the court diredted the beir at law to Jurrender it to the ſame uſes as 
Tere drclared by the will. | | 


It was argued, for ſupplying the want of the ſarrender, that the 
teſtator's intention was plain, that all his freehold and copyhold 
eſtates ſhould be ſubject to the truſts of his will, under which the 
younger children claimed ; and that the younger child being other- 
Wiſe anprovided for, the court would ſupport the intention of the 
teſtator as to the fund for anſwering this, and the other charges 
created by the will. 


Vo, III. 7 K On 


586 


CASES Argued: and Determined 


On the other ſide it was argued, that the teſtator's having ſurren. 
dered part, and thereby ſhewn that he was apprehenſive of the ne. 
ceflity of ſurrendering his copyhold eſtates, that he intended ſhould 
be ſubject to his will, to the uſes of ſuch will, excluded any argy. 
ment from intention that the whole ſhould paſs, and rather favoured 
an argument that he intended no more ſhould paſs than he had ſur. 
rendered; and the caſe of Barker verſus Barker, before Lord Hard. 
wicke, was cited, where part of the teſtator's eſtate, conſiſting of 


the King of Bobemia's Head on Turnham Green, being copyhold, 


and the greateſt part thereof lying in a manor where the teſtator had 
made a ſurrender to the uſe of his will, but the remainder a ſmall 
part in another manor in which no ſurrender was, yet the court re- 


fuſed to ſupply a ſurrender in that caſe, though ſo apparently in- 


convenient and deſtructive to the eſtate, 


LoRD CHANCELLOR. 


The court ought to ſupply the want of a ſurrender in the preſent 
caſe, the words of the will are as ſtrong as can poſſibly be to ſhew 
the teſtator's intention, that the whole ſhould paſs; © Alfo I give 
* all and every my freehold and copyhold meſſuages to A. and B. 
* (having ſurrendered the copyhold part thereof to the uſe of this 
e my will)” which, being in a parenthefis, is but in the nature of 
a recital, and as ſuch conſidered only as a miſtake, and not deſcrip- 
tive of what the teſtator intended ſhould paſs, as was the caſe in 


Barker verſus Barker, December 15, 1743. which I very unwillingly 


determined as I did, the words there were which copybold premiſſes 1 


bave ſurrendered, theſe were reſtrictive words, and bound the court 


to judge on what were ſurrendered. 


Suppoſe the teſtator had in his will ſaid, whereas I have ſurren- 
dered my copyhold to the uſe of my will, now I do, &c. and there 
had been no ſurrender, it would have been ſupplied in favour of 
younger children, legatees, or of creditors. 


Beſides, in the preſent caſe, the ſubſequent part of the will puts 
the matter out of all doubt as to the teſtator's intention, if that 
was not ſufficiently plain before, as he thought it was, where the 
teſtator goes on, but my will is, that the ſaid copyhold part ſhall 
be ſubject to the payment of 400/. due on a mortgage of a part 
thereof; now this muſt be meant the whole copyhold part of 
his eſtate, becauſe the 400 /. mortgage was on the part of the co- 
copyhold which was not ſurrendered. | | 


Upon the whole I am clear, on the manifeſt intention of the 
teſtator expreſſed in his- will, that the ſurrender ſhould be ſupplied ; 
and directed the heir at law, who was alſo the cuſtomary heir, to 

| ſurrender 
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ſurrender the ſame to the ſame uſes as were declared by the teſ- 
tator's will, but ſuch ſurrender to be at the coſts of the plaintiff, 


Fofter verſus Vaſſall, December 17, 1747. Caſe 228, 


e of" a 309 = 
HE bill prayed that the defendant Vaſſall, and the repreſen- Jo a bill 


tatives of the other executors of the plaintiff's father, may — 15 ; 


account to the plaintiff, and that he may be paid what ſhall appear defendant as 
to be due, and that he may be quieted in the poſſeſſion of thoſe a t 


1 Y * t 8 
eſtates come to him by the death of his brother Job#. 8 


| | | ſuit in the 
court of Chancery at Jamaica, brought againſt him by the plaintiff, with the like matter of complaiot rela- 
ting to the executorſhip : neither the term, nor even the year in which the ſuit was inſtituted, being ſet out 
for certain, there 1s not that averment which courts of law and equity both require in pleas, and as it was 


therefore deſective in form, Lord Hardwicke over. ruled the pla. A a. om Ram oc. « a LS, . 2 


To this it was pleaded, that the plaintiff and the defendant are 
natives of Jamaica, where both their eſtates lie, and both of them 
being reſident there, the plaintiff, in or about 1745, brought his 
bill in the court of chancery there, againſt the defendant, as one 
of the executors of the plaintiff's father, and in his bill ſets forth 
the like matter of complaint relating to the executorſhip, and guar- 
dianſhip, and the defendant's management and conduct of the eſtate, 
and ſets up the like claim to the eſtate, and prays the like account, 


_y_ the ſame relief, as are required and prayed by his preſent 
ill. 


To which bill in Jamaica, this defendant, in 1747, put in his 
anſwer, with the account relating to the, truſt eſtate annexed ; and 
ſoon after, in Auguſt 1745, quitted Jamaica, for the recovery of 
his health, and left his attorney there, to manage this ſuit, and his 
other affairs. | 


Iſſue was joined, and the ſame cauſe is til! depending there. 


The defendant refers to the record in Jamaica, as he has no 
copy of the proceedings there ; and infiſts by his plea, that as all 
the matters and things lie there, he- ought not to be ſued for the 
ſame matters and things here, all the vouchers being in Jamaica, 
and the laws and cuſtoms there differ in many reſpects from thoſe 
in this kingdom; and the defendant's eſtate lying altogether in 
Jamaica, and liable to be ſequeſtered for the non- performance of 
any order or decree there, and being more than ſufficient for that 
purpoſe, he therefore pleads the bill and anſwer, and proceedings 
there, to the diſcovery and relief now fought. X 


” ee —⅛ 


Mr. Wilbraham, in ſupport of the defendant's plea, cited Sparry's 


caſe, in the Exchequer, 5 Co, 61, there Owen brought an action on 


3 the 


ee 
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the caſe againſt Sparry of trover, of a certain quantity of cotton yarn 
and ſelling it to perfons unknown, and converfion to his own uſe, 
the defendant pleaded, that the plaintiff had another action on the caſe 
depending in the King's Bench for the ſame trover, and converſion 
of the ſame goods, and this fuit is proſecuted pending the other, 
and it was reſolved by Sir Roger Manwood, Chief Baron, and the 
whole Court of E r, that the bill ſhoald abate ; for by the 
rule of law, a man ſhall not be twice vexed for one and the ſame 
cauſe, nemo debet bis vexari, ſi conftet curiæ quod fit pro una et 9. 
dem cauſa. 


He likewiſe cited Wells and bis wife verſus The Earl of Antrin, 

December 6, 1717, and Otway verſus Ramſay, Mich. 11 Geo. 2. in 

— * R. to ſhew that judgments obtained an the courts here extend 
/ F< 19 5V+ not to Ireland. © 


He infiſted, there is the ſame reaſon why the plantations ſhould 
have the fame power in their courts of equity, as the courts in 
Treland have. 


As to the inconvenience charged by the bill itſelf, that the in- 
ventory of the executor is filed at Jamaica, and that this court can- 
not by any method oblige them to bring it over ; ſuppoſe. a decree 
ſhould be made there, all the books, papers and writings are then 
of courſe directed to be produced, in order to take the account; the 
ſame decree may be made here, and then we can only have copies of 
the books, &c. or there may be two contradiQtory decrees, which 
is the principal reaſon why the court will not allow of two ſuits 
for the ſame matter, depending at once in two different courts. 


The court of Jamaica pays no more regard to the decrees of the 
court of England, than this court does to the ſentences of foreign 
courts, | 


The inconvenience of entering into it here being ſo great, the 
convenience of determining it there ſo apparent, he inſiſted that the 
plea ought to be allowed, 


The defendant has, beſides, aſſerted in his plea, that he has a 
large fortune which is liable to be ſequeſtered there, ſo that the 
plaintiff may have compleat juſtice, | 


In anſwer to an objection thrown out by the plaintiff, that the 
plea is not ſupported by proper averments, and particularly, that it 
does not aver the ſuit in Jamaica is ſtill depending; Mr. W:ilbrabann 
cited Urlin verſus ——— 1 Vern. 332, where the Maſter of the 
Rolls held, that there need not be a poſitive averment, that the for- 
mer ſuit is ſtill depending, for that is examinable by the Maſter. 
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Lord CHANCELLOR, 


If this plea had been well pleaded, it might have brought on a 
conſiderable queſtion. | | 


The different courts of equity are held under the ſame crown, where the de. 
though in, different dominions, and therefore, conſidering this as a fendant is in 


court abroad, the point of juriſdiftion is the ſame as if in Ireland — is 


and it is certain where the proviſion is in England, let the cauſe of cauſe of ſuit 


ſuit ariſe in Ireland, or the plantations, if the bill be brought in ariſe in the 


England, as the defendant is here, the courts do agere in perſonam, — * 


and may by compulfion on the perſon, and proceſs of the court, brought bere, 

compel him to do juſtice, _ © 47 the court does 
| agree in perſo- 

nam, and may 


Suppoſe different ſuits are brought there, and here, what is to by compulſion 


| on the perſon, 
be done ? 8 


? | do juſtice, 
I take it to be clear, if an action is brought in the courts of King's tf the defen- -/. 


in Ireland, or the Plantations, they could not take any notice of e e r 
it, nor would it bar the juriſdiftion of the court here. King's Bench 
EO | or Common 


Pleas, plead to it an ation in the plantations, it will not bar the juriſdiction here. 


It has been determined, if an action be brought in Ireland on a Ae 
bond, and ſued to judgment there, you cannot even plead that judg- been brovehe 
ment to an action in the courts here. in freland on 

a bond, and 


ſued to judgment there, you cannot plead it to an action here. 


The general rule of courts of equity with regard to pleas, is 2 with 
the ſame as in courts of law, but exerciſed with a more liberal — ny $088 
diſcretion. - | EN? iberally here 
TS exerciſed than 

To be ſure, two ſuits for the ſame matters in the plantations and 8 
here, may be attended with inconvenience, as Mr. Wilbraham has 
urged; and Lord Cowper, for that reaſon, in Wells verſus Lord An- 
trim, went as far as he could, but I ſhould not have been of opinion 


my ſelf, to allow the plea there, to the diſcovery. 


The plea to the juriſdiction is known here as well as at law, but 8 
it is not ſo as to pleas in abatement or bar, for the court here allow, erſus Lord 


themſelves a greater latitude as to circumſtances; and in the order of Antrim, Lord 
Lord Cowper, there is a reſervation for further proceedings here, ub allow. 


4 : . ed | 
if Lord Antrim ſhould make it impracticable to proceed in Ve- 338 


land. Lord Hard. 
N ; evicke ſaid, he 

| mould not 
Vor, III. | 7 1. | It have been of 


that opinion, 


. WE 
Bench, or Common Pleas, and the defendant pleads to it an action dant does in 2 7 


£2. 


590 CASES Argued and Determined 


It is ſaid here, that in or about ſuch a year, the plaintiff brought 
his bill in the court of Chancery of Jamaica, &c. 


Not even the year is ſet out for certain, not ſo much as the term 
mentioned in which the ſuit was inſtituted, and ſet forth in general 
only, that his former bill prays the like account, and the ſame re- 
lief with the preſent, 


This is pleading hiſtorically only, and upon his memory, with- 
out any averment or certainty, which courts of law and equity both 
require in pleas. | | | 


It was faid by Mr. Wilbraham, the defendant had no copy of the 
proceedings with him in England, and therefore could not plead 
it with more certainty. 


But this will not make the plea at all the better, the defendant 
ought to have applied by motion, on this ſuggeſtion, for more time 
to plead or anſwer, but the court cannot by their rules allow this 
plea, as it is defective in form, and therefore his Lordſhip over- 

ruled the plea. 


Caſe 229. Bell verſus Read, December 17, 1765. Mr, Baron Clark 
fitting for Lord Chancellor. 


In May 1743. HE plaintiff, as rector of Blunſden, in Wiltſhire, brought his 
a bill was bill againſt the defendants, as occupiers of lands in the pariſh, 
brought 3-| for the great and ſmall tithes, and prays that they may come to an 
feodants for account with him for the tithes which are due and payable to the 


ar gra ap plaintiff, and that they may pay to him all and fingular his tithes 


the cauſe was and duties for the future, as they ſhall accrue and grow due, as long 


heard at the as he continues rector there. 
Rolls, and an 


account decreed, and the defendants directed to pay what ſhould reſpectively be found due: to a ſecond 
bill for the ſame matter, the defendant pleads the firſt, and the decree. Mr. Baron Clark allowed the plea, 
as the defendant would otherwiſe be put to double expence, and double vexation. 


The defendants, as to ſo much of the bill as ſeeks any account or 
diſcovery of the tithes ariſing in Blunſden, at any time before the 
28th of April 1746, plead, that before the plaintiff exhibited his 
preſent bill, he did, in May 1745, exhibit his firſt bill againſt the 
defendants for an account, and diſcovery of the tithes ariſing in 
Blunſden, and by that bill prayed, that the defendants might pay 
the plaintiff the full value of ſuch tithes with which the defendants 
were chargeable, and which ſhould appear to be due to the plaintiff, 
and alſo that the defendants might pay to the plaintiff a/l his ſithes 
for the future as they ſhould grow due, ſo long as be continued rector 
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of Blunſden ; and on the 28th of April 1746, that cauſe was heard 
before the Maſter of the Rolls, and it was ordered to be referred to 
Mr. Bennet, to take an account of what was due to the plaintiff 
from the defendants, for all the tithes demanded by the plaintiff's 
bill, and that they ſhould pay him what ſhould reſpectively be found 
due from each of them. 


And in purſuance of the decree the plaintiff has left with the Maſter, 
three diſtin charges againſt the three ſeveral defendants, and ex- 
amined witneſſes in order to ſupport his charges, and alſo exhibited 
interrogatories before the Maſter for the examination of the defen- 
dants, who have each of them put in their ſeveral anſwers and 
examinations to the interrogatories. Tf 


And, in regard the plaintiff is by his preſent bill ſeeking the ſame 
relief and diſcovery as he ſought by his former bill, and as is already 
rovided for him by the decree, according to the uſage of this court 
in caſes of this nature, the defendants do therefore plead the for- 
mer bill, anſwers, decree, &c. in bar to ſo much, and ſuch part 
of the plaintiff's bill as aforeſaid. 


Mr. Tracy Atkyns, in ſupport of the defendants plea, faid, that 
the ſecond bill muſt either be brought for vexation merely, or pro- 
ceed from ignorance, and want of knowing the practice of this 
court; for he apprehended there was a material difference between 
the decrees of the Exchequer for an account of tithes, and the de- 
crees of this court, that there they are directed to the time of 
of filing the bill only, but here to the time of the Maſter's re- 


port. 


That Lord Chancellor ſeemed to be of this opinion in the caſe 
of the Archbiſhop of York verſus Six Miles Stapleton and others, Feb- 
ruary 21,1740; © That was a bill brought for an account of tithes, 
« and to eſtabliſh the cuſtom of ſetting out corn in ſtacks ; his 
* Lordſhip directed an iſſue to try the cuſtom, and faid, though 
<< it will be time enough to ſearch for precedents as to the manner 
of directing the account, when the cauſe comes back after trial, 
* yet he took the difference between the courſe of proceeding in 
ce the court of chancery, and the court of Exchequer, to be this, 
* that there they direct an account of tithes no further than the 
* bringing of the bill, but here the rule of the court in general is, 
* Where an account of tithes is decreed, that it ſhall be carried 
** down even to the time of the Maſter's report, and not to the 
** filing of the bill only. 


Mr. Tracy Atkyns obſerved further, that the rule is the fame in 


ſimilar caſes, where the account is to be taken, and that in the 9 
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of Bulſtrode verſus Bradley, Michaelmas term 1747, Lord Cbanceſh- 
was pleaſed to ſay, it is the conſtant practice of the court, in de. 
* crees againſt a mortgagee upon a bill for redemption, or againſt 
© an executor to account, to direct it without future words; and 
« yet if the perſon decreed to account, receive any thing ſubſe. 
« quent to the decree, it is inquirable before the maſter equally 
« with ſums received before the decree. 


That if this be the practice, the plaintiff, by the decree in the 
firſt cauſe, may carry the account full as far under the firſt ſuit, as 
he can under the ſecond, and conſequently the laſt is multiplying 
ſuits unneceſſarily, without any advantage to the plaintiff, or anſwer- 
ing any end, but what he has already, or might have obtained under 
the former decree. - | | 


Mr. Baron Clark. 


The defendants plea of a former ſuit depending for the ſame mat- 
ter ought to be allowed, or otherwiſe the defendant may be put to 
double expence, and double vexation, as poſſibly if the ſecond cauſe 
was to proceed, the decree may be different from the decree in the 
former ſuit. 


Decrees for As to the difference in practice between the two courts, the Ex- 
account of chequer, and Chancery, it is undoubtedly ſuch as has has been in- 


—— — ſiſted on by the defendants council, and in decrees for account of 


Chancery are tithes in the court of Chancery, they are not drawn up differently 
general, o from decrees to account in other matters, but are general, to ac- 


account for count for all tithes that are due, without ſpecifying any particular 


due, without time charged in the bill, or limiting the account to any certain de- 
ſpecifying any terminate time. eg 

particular pe- | 

riod, or li- | . F 2 

miting the ac- And, as according to the practice of this court, an account for 


count to ® tithes may be carried on as long as the ſuit is depending between 


certain deter- a . : . 2 2 
minate time, the parties; it would be vexatious if the plaintiff ſhould be allowed 


to proceed in a ſecond bill for the ſame individual tithes ; I ought 
therefore to allow the plea as to the particular period of time covered 
by it the 28th of April 1746, the time when the cauſe was heard 
and decree made: and it was allowed accordingly, | 
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Barnſley verſus Powell, December 18, 1747. The laſt ſeal Caſe 230. 
4 before Chriſimas. 


Commiſſion to examine witneſſes in the cauſe iſſued in Auguſt, If a commi- 


was executed in September, and continued till the 2oth of Oclo- pavy yp 
ber; an application was made by the defendant the beginning of cation, and 


Michaelmas term, for a new commiſſion, which was offered to him bas not a cer- 
int: 16; tain return, 1t 

by the plaintiff on terms, but was rejected. 3 
pire the firſt 


And now the defendant having lain by till the laſt ſeal after d of the 


| the 
Michaelmas term, and after the cauſe is ſet down to be heard, term, ba 


moves that a new commiſſion may be granted, and that he may may be con- 

be at liberty to exhibit interrogatories, and that publication may be porn N 
next term, to 
the laſt return. 


Lord CHANCELLOR, 


I am willing to let the defendant have an opportunity of exami- 
ning, that there may be no imputation of hardſhip, 


It is ſworn by the defendant's affidavits, that the commiſſion was 
cloſed without Manſell Powell, or his ſolicitor knowing it. 


By the rule of the court, the plaintiff is firſt intitled to ſue out 
the commiſſion, and if the defendant has an opportunity of exa- 
mining his witnefſes, he is not intitled to a new commiſſion; in- 


deed, if the plaintiff neglects to ſue it out, it may be done ex parte 
defendentis. 


The evidence of the defendant does not come up to his being 
hindered in examining his witneſſes; but, however, I am inclined, 
as far as I can, without manifeſt injuſtice, to let in the defendant 
to examine witneſſes. 


The plaintiff's commiſſioners were under a miſtake in cloſing 
the examination the 23d of October, for if a commiſſion in England 
be taken out in the vacation, and has not a certain return, but only 
fine dilatione, it does not expire the firſt day of the following term, 

but may be continued in execution the whole of the next term to the 
laſt return, and the defendant ſhould have applied to have enlarged 
Publication till the laſt day of the term ; but notwithſtanding his 
Lordſhip directed a new commiſſion to be returned by the laſt 


day of Hilary term, and publication enlarged to the firſt ſeal af- 
ter that term, 


Vor. III. 7 M The 
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The next matter is, whether the defendant may be at liberty to 
exhibit new interrogatories. 


After the de- 2 2 2 . . 
pains ek It is very dangerous to ſuffer additional interrogatories to make 


en ſeen un- Out new circumſtances after the depoſitions have been ſeen under 


der a =_ the former commiſſion ; and the court, beſides, expects all the de- 
comm n, 4 y 1 1 1 1 
9 fendants ſhould join in the application for new interrogatories; and 


not ſuffer ad- therefore all the order I ſhall make in the e caſe is, that the 


CO Ps defendant Powell be at liberty to exhibit additional interrogatories 
be exbibired to the competency or credit only of Sir Humphrey Howarth already 
under a new examined for the plaintiff, and alſo to prove exhibits, and likewiſe 
one, out ge. to be at liberty to croſs-examine Sir Humphrey Howarth, but not to 
fendant to the EXAMINE any new witneſſes, 

roving exhi- 
pits and croſs-examining a perſon already examined for the plaintiff, but nat to examine any new witneſſes, 


Caſe 231, ' JTawkins verſus Crook, December 21, 1747. 
Where a ſe- Commiſſion of ſequeſtration iſſued in 1728, againſt the de- 
_—_ fendant, for want of an anſwer; Mr Vaughan, who was em- 


proceſs, it falls Ployed in the cauſe as ſolicitor for the plaintiff, made his own ſon 
with the death commiſſioner, who now applies by petition to the court for an or- 


2 — der upon the plaintiff, to pay him his fees as a ſequeſtrator. 


performance 


of a decree, 
e LoRD CHANCELLOR. 


the party does 

not determine It does not appear he has made any demand in nineteen years, 

_ though the perſon againſt whom the ſequeſtration iſſued died as 
long ago as 1734; neither does it appear what goods were ſequeſ- 
tered, nor has any return ever been made, during all this time, of 


what was ſequeſtered, and though he delivered over the goods in 
1730, he made no demand, | 


If the plaintiff ſhould ever call for an account of the goods ſe- 
queſtered, then the petitioner might ſet off for his fees, provided he 
has made a return from time to time of what he has ſeized under 
the ſequeſtration: the petition was diſmiſſed, 


N. B. His Lordſhip ſaid a ſequeſtration, that iſſues as a meſne 
proceſs of the court, falls with the death of the perſon, but where 


it iſſues for non-performance of a decree, the death of the party does 
not determine it. 
| 
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Smith verſus Wilmer and others, December 22, 1 747. Caſe 232. 


* the month of April laſt, at the inſtance of Alexander Smith, After original 


the defendants underwrote the ſum of one hundred pounds, on writs bad iſ- 
ſued under 


the goods to be Joaden on board the Ghent packet, on a voyage from ne g of 
Dort to London, and in the voyage ſhe foundered, and ſunk with this court, they 


all her cargo ; the defendants believing the ſhip was unfairly loſt, NY n 


refuſed to pay the ſum inſured; whereupon Mr. Cracraft, attorney with the leave 
for Smith, cauſed eleven ſpecial original writs to iſſue out of Chan- of the curſitor 
cery againſt. the defendants, returnable in the court of King's 5 wr 
Bench, and having ſued out the ſame number of capiaſſes ad re- and then 18. 
ſpondendum, returnable in Michaelmas term, held the defendants to 22 the 
ſpecial bail thereon, and on the 1oth of November delivered three 3 2 
declarations againſt the defendants, and demanded pleas; and on fede the writs 
the 16th of November the defendants attorney having demanded oper, . Saure of 
and a copy of the ſeveral original writs, Lilliot, who is clerk to made in them 
Cracraft, brought to their attorney on the 2oth of November the after they 

three originals, and copies thereof, who diſcovered they had been N 
altered in ſeveral places after they had paſſed the ſeal of this court; ratu were 
for upon examining the copies with the writs, he found there were #9 2 
ſeveral interlineations, raſures and writings upon raſures newly made 3 wy 2 
in the writs themſelves, and the defendants apprehending that the pit rhem, 
alterations were made by Lilliot under the direction of Cracraft, 2 
applied by petition to the court, that the ſeveral original writs may N 
be brought here for Lord Chancellor's inſpection, to make ſuch or- 5 he courſe of 


der as he ſhould think proper, and that they might have their coſts ph el 


awhen their 


they have been put to on this account, clerks are 
guilty of miſ- 
It appeared by the affidavit of Lilliot, that three præcipes, agree- — der 
able to the declarations delivered to the defendants attorney, were cgi vari- 
left with Mr. Buxton the curſitor, in order for him to make out the 9 /79” 5 
original writs conformable thereto, and that Lilliot afterwards went rn 
to Mr. Richard Floyer, who acts as deputy philizer of the court of pla at. 
King's Bench, and aſked him for them, who delivered them to "7 ar 
him, and told him that Mr. Buxton had not time to examine the ere he 
writs, and that if there were any miſtakes in any of them, that „ yh va 
Tilliot himſelf might alter and make them agreeable to the præ- e El | 
cipes; that upon comparing and examining them with the draughts crit. 
of the declarations, he found ſeveral miſtakes, and particularly in 
ſeveral places where the policy of inſurance was recited, ſome words 
- were contracted, and wrote ſhort, which were written at length both 
in the declarations and pracipes ; and admits he did, by the per- 
miſſion and direction of Flyer, make ſeveral alterations in the writs, 
in order to make them agreeable to the præcipes, before oyer and 
copies thereof were delivered to the defendants attorney; but there 


being ſome few miſtakes overlooked after ſuch alterations _ 
when 


—— — 
äE— — = — 
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when the original writs were read over with the copies, (delivered t 
defendants attorney) he rectified the ſame after oyer, and copies qe. 
livered, on the day they were ſo delivered; and that the miſtake, 
were intirely owing to the curſitor's clerk who ingroſſed the writ, 
without examining the ſame with the præcipes, and that Lilliot, of. 
ter he had made all the alterations in the original writs, went on the 
2cth of November to Mr. Buxton the curfitor, and acquainted him 
with it, who approved of it, and the writs were on that day leſt 
with the curſitor to be reſealed, and were accordingly reſealed the 
next day, and are now agreeable to the declarations and to the pre. 
cipes left with the curſitor, and that this was the true and only reaſon 
why he altered the ſame, and that there is no alteration in the re. 
turn thereof, fr Erik. | 


Lord CHANCELLOR, 


Where an I have great doubt whether I can properly enter into this matter, 


— writ for though where an original writ iſſues out of this court, and is 
hand, — altered and eraſed, I might before the return, and while it is in 


altered, this franſitu, have the cogniſance, yet after it is returned, it is a record 


court before f the law court. 
the return 


have the cog- 


niſance ; Mr. Attorney General, council for the petitioners, cited the cale 
— * of the Weavers company gui tam verſus Hayward, June 12, 1746. af- 
return. ter which was a proſecution on the callico at, and held-there, that 
Vide ante 302. altering the original writ after it had been ſealed, was deſtroying the 


writ, and it was ordered to be ſuperſeded with coſts. 
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In the preſent caſe the writ was altered after the return, and re- 
ſealed after oyer had been prayed. 


The copies of the writs were given to the petitioners attorney by 

the plaintiffs as they ſtood originally, and thereupon the defendants 

made application to Mr. Juſtice Mrigbt to make the declarations 

agreeable to the original writs, and afterwards for the like purpoſe 

to the court of King's Bench, who refuſed to do any thing in it, 
as it was a matter for the animadverſion of this court. 
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The preſent application therefore is to your Lordſhip, to ſuper- 
ſede the writs on account of the raſures and alterations made in 
them after their being ſealed, and the queſtion is, whether the 

- plaintiff's attorney can alter it, or if it is not a ſort of forgery upon 
the great ſeal, for the former writs had been made uſe of, returned 
by the ſheriff, and declarations delivered purſuant to them, and as 
there are no double ſtamps upon them, fall exactly within the caſe 
of the Weavers company verſus Hayward, for it is plainly a fraud 
upon the ſtamp act; they have beſides not only raſed them once to 
make them tally with the declaration, but amended them a ſecond 
tune, and all the alterations are before the reſealing. 


er 
N 


Mr. 
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it is a record of the court, and cannot be varied or altered. 


Mr. Broun, council for the plaintiff at law, ſaid, it is very well 
known that where ſpecial capiaſſes are ſued out, the originals are 
not taken out till ſome time afterwards ; the præcipes have never 
been altered, but only the originals made agreeable to them, and 
though the defendants put in a ſham plea at firſt, they have retracted 
it, and have pleaded the general iſſue ſince. 


It is inſiſted the writs ought to be ſuperſeded, becauſe they had 


been altered after they had iſſued from the great ſeal ; now nothing 
is more frequent than altering writs in things which are not material; 
and the revenue is not at all defrauded, becauſe it is the capiaſſes 
only that are ſtamped; the caſe cited therefore differs from the pre- 
ſent, becauſe here the revenue cannot ſuffer. | 


Any alterations that vary the tefte, or the return, or the ſubſtance 
of the writ, are not allowable ; but an alteration may be made in 
immaterial parts, becauſe that does not vary it in ſubſtance, 


In the Weavers company verſus Hayward, the alteration was thus; 
the attorney who took out the writ, left the old teſte, and inlarged 
the return, which gave a new cauſe of action, and that the court 
would not endure; here nothing more has been done than only 
rectifying ſome verbal miſtakes, owing to the negligence of the cur- 
fitor's clerk. 8 | | 
*** 


The originals are conſidered merely as things of form, for they 
have been taken out even after a warrant for entering up of judg- 
ment, and the return of them is indorſed by the attorney as a thing 
of courſe, and never come into the hands of the ſheriff. 


It is ſaid the defendants might have taken advantage of it by 
pleading in abatement; but if they had, the court would have aſ- 
ſiſted the plaintiff in rectifying theſe variances between the originals 
and the capiaſſes; but as the defendants have pleaded now the 
general iſſue, they ſhall not be allowed to take advantage of a mere 
miſtake in form to ſuperſede a writ. 

' Mr, Buxton and Mr. Whitehead, two of the curſitors attending, 
Lord Chancellor aſked them, what the practice of the office is, where 
there are original writs, 


Mr, 8 ſaid in things that are not material, as clerks are lia- 


ble to miſtakes, they have in an hundred inſtances directed the at- 


torney's clerk to ſet it right. 
vor. III. 7 N Loxp 


Mr. Cox of the ſame fide ſaid, after uſe has been made of a writ, 
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Lonxp CHANCELLOR. 


Suppoſe an original writ is made out to warrant a ſpecial capia, 
and the attorney's clerk has altered the original writ to make it 
conformable to the præcipe, has this been juſtified ? F 


Mr. Whitebead ſaid, he always apprehended that in literal miſ. 
takes, and even where a word has been left out, it has been uſual 
to ſupply it, and reſeal it. 


In the preſent cafe the word enure was altered to endure, and the 
word detainment to deferminatus. | | 


Lord CHANCELLOR, 


The præcipe left with the filazer, is, the warrant to the curſitor 
to make out the original, for the precipe is tranſmitted by bim to 
the curſitor, and in the notion of law (precedes the capias, though 
in practice it is not made out till afterwards, | | 


When this application was -arſt made to me, I apprehended it 
had been an extraordinary behaviour in the :plaintiff and his at- 
torney, and that they had taken upon them to alter an original writ, 
without bringing it to be reſealed. 


No perſon af- That would have been unwarrantable, for no body after ſealing 


ter an original can alter it without bringing it to be reſealed, or if it is ſuch a 


writ is ſealed 


can alter it Miſtake as is warranted to be-amended by the curſitor, yt it ſhould 

without be brought to be reſealed. 

bringing it to 

TY the hearing it turns out not to be an alteration by the at- 

torney himſelf, but by the curſitor, and the writ ſent by him to be 
reſealed. | 


The queſtion is, whether this is irregular or not; a (greet many 
conſiderations ariſe, and ſome: of a pretty nice nature: Firſt, Mhe- 
ther it is in the power of this court now to ſuperſede the writs, 


If ve are If the writs had been altered after the return was out, and pro- 


altered after ceſs had iflued upon them, and filed in the court of King's Bench 


the return is 


out, and pro- Without having them reſealed, I ſhould not have meddled with 
ceſs Hel them, but it would have been under the cogniſance of that equrt, 


upon them 


a1 fled in Who might have ſet right a miſtake where there was an effacing of 


the court of an original, and reſtored the writs as they were before. 
King's Bench 


without having them reſealed, it is under the cogniſance of the Judges. there, and this court will not meddle 


with them. 


3 The 
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The ſecond conſideration will be, what is the nature and founda- Original writs 
tion of original writs? to be ſure they were commiſſional to courts ce 
of common law, for without an original none of theſe courts had to the courts 
a commiſſion to hold plea; and a judgment where there is no of common 
original is void, unleſs by reaſon of privilege; as in the court oj by 
King's Bench, where the defendant is brought there by bill of Mid. nal none of 
dleſex, then he is in the cuſtody of the marſhal, and a priſoner to _ courts 


| : 2 ad k 
the court at the time, and conſequently they have a privilege to re- er Ss. 


tain him in that court. | plea, and a 
EAT 

In the Common Pleas they proceed in the nature of a declaration was 22 

void; and all 


In the court of Exchequer they proceed upon a ſuppoſition, that des Beere 
defendant is debitor Domini Regis, ſo that the juriſdiction the courts of common 


of common law have, is upon a preſumption of privilege, unleſs it law have now 


. = n is upon a pre- 
is by original writ. ſumption of 
| privilege. 


Where the party proceeds upon a ſpecial capras, and takes out Though in 
an original writ to warrant it, the plaintiff has this benefit, that the judgment of 


defendant muſt plead without imparlance : but all this is varied by gal l fe- 


practice and modern uſage ; for though the ſpecial capias is founded poſed to be 


on the original, and ſuppoſes an original taken out firſt, yet it is — Lp 
otherwiſe in practice; and where they proceed upon a latitat in mn _— 
the court of King's Bench, or clauſum fregit in the court of Com- the plainuff 
mon Pleas, they will commit an attorney for praying oyer of an * 2 | 
original; and where the plaintiff obtains a verdict, he need not ſuc need not ſue 
out an original, for the ſtatutes of jeofails cure the want of it; and —.— 3 
yet in judgment of law the original is ſuppoſed to be taken out be- — at 


fore the capias. the want ol it. 


T only mention this, to ſhew how by the modern practice it is 
grown into mere matter of form. 


The complaint before me is, that this original after it had iſſued 
under the ſeal of the court has been altered and amended, and then 
reſealed, which it is infifted ought not to have been done. 


The eurſitors, Mr. Buxton and Mr. Whitehead, have certified in 
Court that it is the courſe of their office, whenever a curſttor's clerk 
Is guilty of a miſtake in making out the original variant from the 
Precipe, (which is the eurſitor's warrant for the original), on the 
Plaintiff's attorney ſhewing the miſtakes, to direct them to be ſet 
right, if they are only literal or verbal miſtakes, without affecting 
the ſubſtance of the writ. | Te | 


This is a very reaſonable alteration, for it is not the miſtake of 


the party, but vitium clerici; if the alteration were to vary it in 
ſubſtance, 
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ſubſtance, that would not be juſtified ; but if I was to alter this prae. 
tice in the office, the plaintiff muſt make a motion to athend the 
writs, (for undoubtedly they are amendable) and then there is no 
occaſion to reſeal them, for this court can certainly alter - writs iſ. 
ſuing from hence; but where the officer alters it, it is neceſſary to 
have the ratification of the court by reſealing it. | $1 


As it would put the parties to a great expence-to alter it, I ſhall 
not ſet aſide the practice of the curſitor's office, provided they do 
not exerciſe this power any further than they bave hitherto done, 


It has been ſaid, this ought not to be done after the writs are 
made uſe of; the uſe that has been made of them in this caſe is, 
the writs are returned, and oyer delivered to defendant's attorney. 


The rear of It is manifeft this return is mere „for though made in the 


z mere form, ſheriff's name, it never to him, but is indorſed by the at- 
for though torney for the plaintiff, that there is nothing in our bath wick by which 
. made in the the defendant can be attached. N 


| ſheriff's name, 

it never goes | 

ro him, be Whether true or falſe, the defendant cannot be hurt by it; 
ade Aale. which ſhews theſe things are gone into mere matter of form, and 
attorney, therefore this will not prevent the curſitor from making theſe alter- 
there is no- ations. HE | ot 
thing in our 

bailnvick by | 
which the de- Tt is juſt as much a form as the curſitor's indorfing on the writ 
22 d. Pledges to praſecute; the next conſideration is, as to giving cer; 
this is a tranſaction which paſſes in the court of King's Bench, and 
therefore the curſitors can know nothing of it. 


If after oy Suppoſe after oyer given the plaintiff had come to this court and 
given the ſhewn a variance between the writ and præcipe, the court would 
Pe into ehis have directed it to be ſet right, therefore this is not ſuch a uſe of 
court, and the writ as the law calls making uſe of it ; what the law confiders 


ſhewn a va- ag a uſe of it is, a ſervice of the copy of the writ on the defendant, 


riance be- 


tween the to appear; which was done in the cafe of the Weavers c 
Vit and præ. verſus Hayward; the preſent is not any ſuch uſe of the writ at law. 


cipe, the court 
would have 


directed it io I will conſider the precedent next, the Weavers cumpany verſus 
be ſet right. | Hayward. | 


What induced me to ſuperſede the writ there was, Firſt, 'That it 
ought to have been ſtamped, for it had been altered in the return 
without being ſtamped anew ; and if once it has been made uſe of, 
the act of parliament relating to the ſtamps requires it to be new 
ſtamped, or otherwiſe it cannot be reſealed, 


Secondly, 
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Secondly, It was a popular action by a common informer on the 
callico act, and the time limited for binging the action upon the 
ſtatute had been expired; and as the alteration of the writ was er- 
roneous, and could not be ſerved again, becauſe the return was out, 
they therefore reſealed the writ, but let the old teſte ſtand, (that 
being within the time limited by the ſtatute,) ſo that it was a 
ſcheme and contrivance merely to carry on the proſecution after the 
time was expired. | 


In the preſent caſe there is no ground to ſuperſede the writs, and 
therefore all I could do would be to reſtore them as they were be- 
fore, 


It has been objected, they are ſo fixed by giving oyer, that I 
ought not to reſtore them; but ſuppoſe I ſhould determine be 
curfitor has done wrong, and alter them, if the plaintiff was after- 
wards to move me to ſet them right, I am bound to do it, for it is 
merely a vitium clerici, and the party is not to be hurt by it. 2 


What a circuity is this? that I ſhould correct be cunſitor, in 
order to bring on a motion of the party to amend the writs. 


The next conſideration is, what the defendants have done to 
wave this irregularity; and they certainly have gone a good way 
towards it. | 


be over. was on the 16th of November, fo that the defendant's The defen- 
attorney ſaw at that time the variance between the original and de- 9ant's 5 N 
claration, therefore he ſhould have pleaded /e variances in abate- — — 
ment, inſtead of that he pleads outlawry in bar; (for a plea of the variance 
outlawry may be pleaded either in diſability of the perſon or in bar) 2*veen 4g 
and upon the 28th of November pleaded the general iſſue, he a 


tion in aba te- 

To be ſure this is a waver, and he ſhould have applied to the court ge 8 
before by petition, complaining of this tranſaction, for he had all he pleaded 
that time to do it in, between the 16th and 28th of November, and ovtlawry in 


yet does not think proper to apply till the 17th of December. 2 pre — 


neral iſſue, 


Beſides, what advantage can it be to the defendants to reſtore 93388 
them, for the court of King's Bench cannot ſtay the proceedings gularity. 
in the ſuit, either for want of an original, or on account of a faulty 
original; for if the plaintiff has a verdi&, that cures the want of it, 


and therefore they cannot ſtay the proceedings. 


And by a new act of parliament made 5 Geo. 1. ch. 13. Lord 
King's act, even an error in ſubſtance is cured after verdict ; for 
the words are, that where any verdi& hath been, or ſhall be 
given in any action, ſuit, bill, plaint or demand, in any of his 
** Majeſty's courts of record at We/tmin/ter, or any other court of 
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* record within England or Wales, the judgment thereupon ſhah 
© not be ſtaid or reverſed for any defect or fault either in form c- 
« ſubſtance in any bill, writ original or judicial, or for any variance 
in ſuch writs from the declaration, or other proceedings.“ 


Upon the whole, it would be a moſt fruitleſs thing to ſuperſede 
theſe writs, and put the parties to an expence of a further applica- 
tion; and therefore as to that I ſhall diſmiſs the petition ; but as 
the plaintiff has put the defendants to the expence of oyer, he ought 
to pay the defendants the coſts he has put them to of craving oyer 

of original writs in the court of King's Bench, and likewiſe the coſts 
of this application ; and his Lordſhip ordered accordingly. 


Caſe 233. At the ſecond ſeal before Hilory term 1747, Mr. Barm 
Clark ſitting for Lord Chancellor. 


Three credi- Motion was made to diſcharge an order of the Maſter of the 
2 Rolls, to refer two bills brought by different creditors of one 


terms of a Mr. Price deceaſed, to a Maſter, to certify which ſuit would be 


truſt created moſt for the benefit of the creditors. | 
by a will for 


the payment of debts, bring a bill to carry the truſts of the will into execution ; the reſt of the creditors 
brought a ſecond bill for the ſame purpoſe, and obtained an order at the Rolli that both bills might be referred 
to a Maſter to certify which would be moſt for the creditors benefit. Mr. Baron Clark diſcharged the 


order, being of opinion, it has never been reduced to general rule, that one bill ſhould be depending only, 
where a number of creditors are concerned. | 


Mr. Price had by will appointed truſtees over a particular fund, 
for the payment of ſuch of his creditors by mortgage, bond, ac- 


count, or otherwiſe, as were comprized in a ſchedule annexed to 
the will. 


Three of theſe creditors, in behalf of themſelves and others, 
bring a bill to carry the truſts of this will into execution. 


The reſt of the ſchedule creditors objecting to the framing of this 
bill, and ſuſpecting colluſion between the plaintiffs and the relations 
of Mr. Price the teſtator, who claimed annuities under his will, 
brought a ſecond bill in behalf of themſelves and all the ſchedule 


creditors, for the ſame purpoſe, and at a former ſeal obtained this 
order ex parte from the Maſter of the Rolls, 


Mr. Baron Clark, 


Zuppoſe both theſe bills ſhould come to a hearing, and the firſt 


ſhould appear to be by colluſion, as is ſuggeſted, it would then 
clearly be diſmiſſed with coſts, 


It is allowed this is the firſt order that has ever been made of 


1 


the kind. | 
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I ſee no difference between this caſe of truſt creditors, and where 
all happen to be fimple contract creditors, the latter may certainly 
bring different bills. | | | 


How would the two cauſes be in a different ſtate after the Ma- 
ſter's -report, than it 1s in now, for it is agreed by council on both 
ſides, that if the Maſter ſhould report the ſecond, the moſt proper 
bill, yet the court would not preclude the plaintiffs in the firſt 
from going on, if they thought fit, nor could the Maſter's report 
be made uſe of at the hearing, as evidence of the impropriety 


of the firſt, 


And if the court ſhould be of opinion that juſtice may be obtained 
on the firſt, they will not take into their confideration, whether it 
is in every reſpect as properly framed as the ſecond. bill, 


It has never been reduced to a general rule, nor ever can, that 
one bill ſhould be depending only, where there is a number of cre- 
ditors concerned, wy | 


If the firſt bill is ſo colluſive, as that the Maſter muſt ſee it on 
the face of it, there can be no harm to the plaintiff in the ſecond, 
to let it proceed, becauſe then the court will ſee it in the ſame light, 
and, as I ſaid before, diſmiſs it with coſts, and conſequently will 
not leſſen the fund for payment of debts, which is the principal 
argument that has been uſed by the plaintiffs in the ſecond bill. 


As to the caſe mentioned of infants, where there are two ſuits Inge -_ 
brought by different prochein amies, and a reference to a maſter to brought by 


certify which is the propereſt, there the court is their guardian, and different pro- 
will take care what is done is for their benefit, and therefore is a % ante, 


k the court will 
very different caſe from the preſent. | refer them to 


ſee which is 


I do not find there has ever been ſuch an order made as is now 2 * 
moved to be diſcharged, and would rather tend to create ex- court, as guar- 
pence than to ſave it; and as the Maſter of the Rolls made the _ 2 
order merely ex parte, now it is controverted, I muſt be determined eee "= 
by my own judgment, and for the reaſons I have given, am of opi- done ſhall be 


nion it ought to be diſcharged. . be- 


Fotherby verſus Pate, February 9, 1747. Caſe 234; 


Oe LED | zz. Anadminiſtra- 
THE queſtion was, whether Mrs. Pate, who was an admini- r mmm 


ſtratrix durante minore ætate of an executor, can be a compe- inore etate, 


tent witneſs after her adminiſtration is determined. is in general 
a competent 

8 ö A . Wy witneſs after 

N The adminiſtration determined in 1744, and the bill was brought the admini- 
in 1745. ; ſtration is de: 


Lord termined. 
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Lord Chancellor ordered the charges in the bill againſt Mrs, 
Pate to be read, which were to this effect, that ſhe bad poſſeſſed the 


perſonal ęſtate of the teſtator, which hath hitherto been got in, and 
hath not accounted or delivered it over. 


In the joint anſwer of the executor and adminiſtratrix, they ad- 
mit they received more than ſufficient to pay the teſtator's debts and 
legacies; and though they do not in expreſs words ſubmit to ac- 
count, yet in caſe the plaintiff's is a juſt demand, they ſubmit 


to pay. 

| The general queſtion depends upon two particular ones. 
Firſt, Whether ſhe may in general be examined ? 
Secondly, Whether under particular circumſtances ſhe may ? 


As to the firſt, I do not remember this point to have come be- 


fore the court, but am of opinion, taking it as a general queſtion, 
ſhe may. | 


The diſtinction, to be ſure, is very well known, between an ex- 
ecutor in truſt, and a truſtee, 


A truſteeis A truſtee, though he has the legal eſtate, is conſidered as having 


conſidered in . x AR ; 
bis coort as no Intereſt at all in this court, and is examined. by orders every 


having no in. day; but a perſon, executor in truſt, or adminiſtrator in truſt, has 


tereſt at all, been determined not to be capable of being examined; poflibly 
and is examin- 


ed ty coder the reaſons of the difference are pretty nice, and it is very diffi- 
every day; Cult to find out any real or ſolid foundation for it ; but I take the 


— — wig ground to be, he is conſidered as repreſenting the teſtator's eſtate, 


niftrator in and is anſwerable for devaſtavits, &c, and that may give an impro- 


truſt have per bias to his mind; for as the law conſiders him as owner of the 
1 eſtate, the poſſibility of male adminiſtration has induced this court 


be capable of to reject him as a witneſs, 
being examin- | 
ed; the ground of this diſtinction is, that an executor is anſwersble for devaſtavits, c. which "may give 


an improper bias to his mind, and the poſlibility of male adminiſtration has induced this court to reject 
him as a witneſs, 


An admini- But the caſe of an adminiſtrator durante minore ætate is certainly 
ſiraror eil different; it is true, he repreſents the teſtator whilſt his adminiſtra- 


cannot ſue, tion ſubſiſts, but When determined, has nothing more to do; ſuch 


wor . he be adminiſtrator cannot ſue, that is certain, nor cannot be called to an 
Called to an 


account but account, but by the executer, and whatever he may do during his 
by the execu- adminiſtration, is not anſwerable to any other perſon, and if an 


tor, and he ' * : 
0% ane action at law ſhould be brought againſt the executor, he might be 


able to any introduced as an evidence for the executor, 
other perſon. 
for whatever he may do during his adminiſtration, 


2 It 
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It is hard to ſay, taking it on the general queſtion, that ſuch a lf 1 
rſon ſhould be allowed to be examined at law, and not in this biduphe 5 
court, for here it goes further in ſome inſtances than they do, by againtt an ex- 
ſuffering truſtees to be examined, and therefore will in this reſpect ver, fuch 

n 8 adminiſtrator 
ſhut out light they let in at law. may be intro- 
duced as a 
witneſs for him, and if ſo, it would be hard to ſay he may not be examined in equity. 


This adminiſtrator is little more than a perſon appointed ad col- He is very 
f int ö little more 
ligendum bona, or an adminiſtrator pendente lite, and theſe are always 


| . than a perſon 
admitted as witneſſes. appointed ad 


| colligendum 
bona, or adminiſtrator pendente lite, who are always admitted as witneſles. 


After he has poſſeſſed himſelf of effects, if you bring him before After ſuch ad- 
the court, without the executor, he may demur for that cauſe, but — bi. 
as this court will allow you to follow affets into any hands, if you ſelf of effects, 
will by proper charges ſhew he has not accounted to his exccutor * brought be- 
but fraudulently, and by colluſion detains any part, there is no githout the 
doubt but you may maintain ſuch a bill againſt an adminiſtrator executor, he 


. may demur 
durante minore ætate. foe that cauſe. 


As to the ſecond queſtion, Whether under particular circumſtances 
he may be examined. | 


I think he may, but am of opinion that there are not ſuch cir- 
cumſtances in this caſe as will intitle her to be examined, for it is 
charged by the bill, that ſhe has not accounted, and delivered over 
the aſſets received by her to the executor. 


That charge alone will not be ſufficient ; but then in the joint 

anſwer with the executor, inſtead of inſiſting ſhe has accounted, and 
therefore that the bill ſhould be diſmiſſed as againſt her, ſhe ſubmits 
to pay, GSW. 


The anſwer might have been framed in ſuch a manner as to make The bill 
her a witneſs, ſhe has put in ſuch a one as will make her liable to charged the 


. | . . adminiſtrator 
account on her ſubmiſſion to pay, and therefore ſhe is an incompe- ,,.,,,. mine 


tent witneſs, and rejected her accordingly. tate, had not 

accounted and 
delivered over the aſſets received to the executor, who, by her anſwer, inftead of inſiſting ſhe had ac- 
counted, ſubmitted to pay, this made her an incompetent witneſs, 
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Caſe 235. Mitchell verſus Smart, February 27, 1747. 


An ent LIZ ABETH Broon, leſſee for a long term, commencing 
as he is in in Midſummer 1737, agreed to pay for the firſt ten years 52]. 
_ per ann. for the next four 32/. per ann. and for the remainder of 


unleſs he has , 
proved his the term 241. and covenanted with Huet the leſſor, to pay the ſum 


teſtator's will, cf - . ; ] 1. 
rettator's wills of 5001. at Midſummer 1747, and 200. at Midſummer 1751 


to bring a bill . , . 
of interplea-=Flizabeth Brown, in April 1743, aſſigned this term to Foredam, 


„4 = . in conſideration of 370 f. and covenanted to pay the 200 /. at the 
place, he by time in the leaſe mentioned, and by an indenture of the 8th of 
made himſelf April 1743. between Elizabeth Brown of the firſt part, Foredam of 
adedtor, the ſecond, and Richard Mitchell of the third, taking notice that 
Elizabeth Brown had depoſited 300 J. in Mitebell's hands, and there- 
by covenanted to indemnity Foredam againſt the 7001. Mr. Mitchell 
covenants, that if Mrs. Brown did not pay the 700/. at the times 
mentioned in the deed, then he would pay to Foredam the Zool. 


and covenanted further, that if Mrs. Breton paid the 500/. part of the 
7ool. at Midſummer 1747, then he would pay to her the 3oo/. 


Mrs. Brown died before Midſummer 1747, but before her death 
made her will, and appointed Cartwright and Homan her executors, 


neither ſhe or they paid the 5o0o/. at Midſummer 1747. 


Feredam likewiſe died before Midſummer 1747, and made Smart 
and Craſſiy his executors, who have been evicted out of the poſſeſ- 


ſion of the leaſehold eſtate, on account of the 500/. not being paid 
to the leſſor at Midſummer 1747, then Smart and Croſſley applied to 
Richard Mitchell to be paid the 3oo/, but he pretends Mrs. Eliza- 
beth Brown's executors claim it of him. 


Richard Mitchell died at Chriſtmas laſt, without paying the mo- 
ney, but before his death made his will, and appointed Simon Mitebell 
his father executor, but he has not yet proved it, and has now 
brought a bill of interpleader againſt Smart and Croley, as executors 
of Ralph Foredam, and againſt Cartwright and Herman, as executors 
of Mrs. Brown, and prays that he may be permitted to bring the 
ſum of 3oo/. into court, and that the defendants might inter- 
plead, ſuggeſting that the executors of Foredam threaten to bring 
an action againſt him, and are now proceeding in the ſpiritual court, 
and therefore prays an injunction, and this day moved for the in- 
junction, on bringing the money into court. 


The defendants, the executors of Foredam, have put in an an- 
ſwer, and inſiſt upon being paid the 300 /. and that there ought to 
be no injunction. 

The 
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The executors of Mrs. Elizabeth Brown have not yet anſwered. 


Lord CHANCELLOR 


Denied the motion, and ſaid, that an executor as he is in anter 
droit, unleſs he has proved his teſtator's will, is not intitled to bring 
this bill of interpleader till, as ſtanding in the place of the teſtator 
by virtue of the probate, he had made himſelf a debtor, 


An executor may at law bring an action before probate, but can- He may at 
not declare till the will is actually proved, and a bill in equity be- hr 2 n 
. * . o . 10n 
ing in the nature of a declaration at law, an executor cannot bring probate, bur 


a bill here till after probate. | he cannot de- 
clare till the 


Though the plaintiff Simon Mitchell ſays, a caveat is entered en tn 


againſt his proving the will of Richard Mitchell, it appears to be no 
more than a monition to the executor, in order that an inventory 
may be brought in, to found a commiſſion of appraiſement, 


Another reaſon for denying the motion is, that the executors of 
Mrs. Eligaheth Brown have not yet put in their anſwer, which may 
Mbly put an end to the queſtion, and by the expreſs covenant 


Richard Mitchell was to pay the 3000. to Foredam. 


Felton Haruy and Dorothy his wife verſus Solomon Abele Caſe 236. 
and others, March 28, 1748. when the cauſe flood for 
judgment. | 


Lord CHANCELLOR. 


HIS cauſe comes before the court upon a bill brought by An infant is 

Mr. Harvey and his wife, to have the benefit of ſeveral pro- ee 
viſions made for the plaintiff Mrs. Harvey, partly by the will of made — 
her grandfather Alexander Pitfield, and partly upon the ſettlement marriage, 
made by her father and mother, notwithſtanding the ſettlement Wire ie was 
was made upon her marriage with her late huſband Charles Pitfield, approbation 
ſhe being then an infant; the prayer of the bill is in the alterna- of parents and 


tive, that if ſhe cannot have this relief, then, that ſhe may have S . 22 2/245, 
ſatisfaction made her out of the eſtates of her late huſband. G53 /- 137-6105, 


The caſe and the facts are theſe : 


Dorothy Harvey, the plaintiff Felfon's wife, is the daughter of the 
defendant Solomon Aſhley, and Winefrid his wife, and the grandaugh- 
ter of Alexander Pitfield : In 1737, Dorothy being then of the age 
of fifteen, and her father and mother both living, ſhe, with their 

3 | conſent, 
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conſent, and with the approbation of all her relations, intermarried 
with Charles Pitfield, Eſquire, her firſt couſin, and the heir male of 
her mother's family. 


Previous to the marriage, a ſettlement was made on the 29th of 


June 1737. Charles Pitfield was the firſt party, two truſtees, &c, were 


parties and the plaintiff Dorothy herſelf was a party; the ſtate of Doro- 


_ tby's fortune ſtood thus, ſhe was intitled under her grandfather's will 


to 5009 l. which was to be paid her on marriage, if ſhe married with 


the conſent of her father and mother, or at her age of twenty-one; 
and if ſhe married without ſuch conſent, or died before twenty. 


one, then the 5000/7, was given over to her ſiſter; beſides this, ſhe 


Was likewiſe intitled to a portion under the marriage ſettlement of 


her father and mother; for by that ſettlement, in caſe of an eldeſt 
ſon, and younger children, a power was reſerved to Mr. Aſhley and 
his wife, to charge the eſtate therein limited with a ſum not ex- 
ceeding 4000/, which was to be paid to all or any of the younger 
children of the marriage in ſuch proportions as they ſhould think 
fit; and in caſe there was no iſſue male of that marriage, then a 
500 years term was limited to truſtees, to raiſe the ſum of 3000/, 
for daughters portions, but this was not to be raiſed till after the 
death of the father, and if a ſon ſhould be born afterwards, they were 
intitled to nothing. | 


The other part of Dorothy's fortune was a moiety of Alexander 
Pitfield's perſonal eſtate after the death of her mother, but depend- 
ing upon a contingency; for by his will, if Mr. Aſbley and his wife 
died without leaving a ſon, then the reſidue of Alexander Pitfield's 
perſonal eſtate (called 55000/.) ſhould go to ſuch daughter or 
daughters of Mr. Aſbley and his wife, as ſhould be living at the 
death of Mrs. Aſbley. 


From hence it appears, that Mrs Harvey was in preſent intitled 
only to 5ooo/l. and in order to intitle her to it, the mother's 
conſent by the grandfather's will was made neceſſary, if married be- 
fore twenty-one, and if ſhe had married without ſuch conſent of the 
mother, it would have gone to the other ſiſter. 


As to the circumſtances of Charles Pitfield's eſtate, they ſtood 


thus, he had an eſtate at Hoxton in Middleſex of 5ool. a year, 


charged with a debt of gooo/. he had likewiſe a moiety of an 
eſtate in the /e of Ely of the value of with incumbrances 
thereon to the amount of 60007. and another eſtate in Londen and 
Middleſex of gool. a year, which was in ſettlement to himſelf for 


life, remainder to his firſt and every other ſon in tail male, remain- 
der to Mrs. Aſbley in fee. 


4 Under 


in che Time of Lord Chancellor HARDWICEE. 


Under theſe circumſtances the ſettlement made and executed was 
thus, as to the eſtate laſt mentioned, there was no occaſion nor 
poſſibility to make any ſettlement of it, being limited in ſtrict ſettle- 
ment to the iſſue male, and could not be altered; it frequently hap- 
pening that eſtates are ſettled in ſuch manner, that they muſt neceſl 


rily go to the iſſue of the marriage: as to the eſtate in Hoxton, it 
was ſettled upon the marriage in ſtrif ſettlement; and in default of 
jſſue, to the ſurvivor of the huſband and wife: the eſtate in the iſle of 


Ely is likewiſe limited in ſtrict ſettlement; the laſt remainder to Do- 
rothy in fee. 


In conſideration of the marriage, and the huſband's fortune, the 
lady's is ſettled in this manner, her 5000/7. is agreed to be paid imme- 
diately, to diſcharge the incumbrances upon the Hoxton eſtate; one 
moiety of the ſum of 30001. to be raiſed by virtue of the term for 
that purpoſe, is to be applied in the ſame manner as the reſidue of the 
moiety of the contingent bequeſt in the grandfather's will after- 
mentioned; the other moiety of the 3000. to belong to Charles 
Pitfield, but is not to be paid till after the death of Dorethy's father: 
as to the contingent bequeſt, to which Dorothy was intitled under the 
will of Alexander Pitfield, a moiety of that was to go towards diſ- 
charging the debt on Mr, Charles P:tfield's eſtate; and what ſhould 
remain of that moiety was to be laid out in ſecurities, and the in- 
tereſt was to be paid to Charles Pitfield during his life, afterwards 
to Dorothy for life, then to the younger children; and if no younger 
children, then in truſt for the ſurvivor of Charles Pitſield and Dorothy, 
and the other moiety of the ſaid contingent bequeſts was to belong 
to Charles Pitfield, his executors and adminiſtrators ; this is the diſ- 


poſition made in favour of Mrs. Harvey of the ſurplus of the grand- 
father's perſonal eſtate. 


The marriage took effect in July 1737, and ſubſequent to the 
marriage; the facts are theſe, in Auguſt 1739 Mr. Pitfield died, 
and left iſſue one daughter Mary; in December 1740, the plaintiff 
Dorothy married with Mr. Felton Harvey; after the marriage the 
plaintiff Mr. Hervey entered upon the eſtate in ſettlement, that 
Charles Pitfield had ſettled, and did ſome acts of ownerſhip: in 
June 1743 the plaintiff Dorothy attained her age of twenty-one, 
and on the 1oth of January 1745 the bill was brought, 


It has been ſaid by the plaintiff's council, that this is not a bill 
to ſet aſide the marriage ſettlement, for that would be too ſtron 
but only to let in the plaintiff Dorothy, and her ſecond huſband, to 
take that intereſt which ſhe had in her fortune ; but this, in the 


preſent caſe, will appear to be a diſtinction in words only, for it 


18 in effect to overturn the ſettlement after there is iſſue of that 
marriage, the huſband dead, and the contract on one ſide fixed. 
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This ſeems to be a bill prime impreſſionts, for upon looking into 
the caſes I can find no precedent to warrant ſuch a decree, 


The two principal points ariſing upon this caſe are, Firf, Whe. 
ther Mr. and Mrs. Harvey are to be bound by this ſettlement on her 
firſt marriage, abſtracted from any circumſtances that have hap. 


pened ſince. 


Secondly, If they are not, whether what has been done by the 
plaintiffs ſubſequent to the ſettlement either by acts of admiſſion, 
acquieſcence, and by way of affirmance of it, will vary the caſe. 


It is not material perhaps to give an opinion on the firſt queſtion, 
for the latter i might poſſibly make the firſt point un- 
neceſſary; but to diſcourage ſuch an attempt as is now ſet up, I 


will give my thoughts upon it. 


As to the firſt point therefore the great objection is, that Dorothy 
at the time of the marriage and ſettlement made was an infant, 
and that by the rules of law ſhe could not be bound but at her 


election when of the age of twenty-one, 


Where an a- It is very true in law this difference is taken, that where an 
greement aß agreement appears upon the face of it to be prejudicial to an infant, 
fen of leo be it is void, but if for his advantage, then voidable only; this doctrine 
prejudicial to js fully laid down in Holt verſus Ward, in Fitzgibbons's Reports 175, 
an bu. i. 275- à book of no authority; but the caſe is truly reported, and 
for bis advan- all the differences upon this point well taken, by Lord Chief Juſtice 
tage, then Reeves in His argument, which is the beſt I know upon the 
voidable only. ſubj ect. : 


Marriage - {Infants may contract marriage, males at fourteen, females at 


Auer — a1 Fwelve; and theſe agreements differ from all others; the principal 


others; as conſideration is the marriage, ſettlements are prudential acts done 
ſoon as the chiefly for this conſideration, and the eſtate ſettled may be greater 
6s oe 4 — or leſs according to the diſcretion of the parties: as ſoon as the 
tract is exe - marriage is had, the principal contract is executed, and cannot be 


2 = ſet aſide, or reſcinded, the eſtate and capacities of the parties are 
ſcinded ; the altered, the children born of the marriage are equally purchaſers 


children are under both father and mother, and therefore it has been truly ſaid 


7 — Fir that marriage contracts ought not to be reſcinded, becauſe it would 


both father affect the intereſt of third perſons, the 1ſſue. 


and mother, 


and therefore they cannot be ſet aſide, becauſe it would affect the intereſt of third perſons, the iI ue. 


There 
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There is a difference between agreements on marriage being car- ,, | 
"* & : other a- 
ried into execution, and other agreements z# for all agreements be- greements are 
fides are conſidered as intire, and if either of the parties fail in conſidered as 
performance of the agreement in part, it cannot be decreed in ſpe- 1" = a 
cie, but muſt be left to an action at law; in marriage agreements it parties fail ad 
is otherwiſe, for though either the relations of the huſband or wife performance 
ſhould fail in the performance of their part, yet the children may —4 bs 
compel a performance: if the mother's father for inſtance hath it cannot be 
agreed to give a portion, and the huſband's father hath agreed to decreed in 
make a ſettlement, though the mother's father do not give the por- Ty 5. 
tion, yet the children may compel a ſettlement, for non-perform- greements it is 
ance on one part ſhall be no impediment to the childrens receiving mu cer 
the full benefit of the ſettlement; ſo if there be a failure on the the frog 
part of the father's relations it is the ſame; all the court could do in 4 the huſ- 
that caſe would be to lay hold on ſuch eſtate as he ſhould claim to- eg Wi 
wards making good his proportion of the ſettlement ; for the the perform- 
children conſidered as purchaſers are intitled to all the benefit of ue ot = 
the uſes under the ſettlement, notwithſtanding there has been a fai- vet by ** 


lure on one ſide. compel a per- 
formance. 


If the mother's father agrees to give a portion, and the huſband's father to make a ſetilement, though he 
does not give the portion, yet the children may compel a ſettlement. 


If the court ſhoyld relieve here, it muſt relieve againſt the whole 
ſettlement, becauſe every part conſtitutes the whole, as there is a 
conſideration ariſes from each part; and therefore it is impoſſible to 
take away any part of the conſideration, without overturning the 
ſettlement intirely ; nay, the intereſt of Mrs. Harvey herſelf would 
be affected eventually at leaft, for ſhe muſt in ſuch caſe wave her 
Jointure, and the huſband perhaps might come into poſſeſſion of the 
whole of her fortune, and make what uſe of it he pleaſes. 


To go further ; the law has intruſted the father and guardians Though 2 


. , . father or 3 
with the marriage of their children and wards; and according to guardian a& 


the old law they ought not to do it to their diſparagement; but fraudulently | 
ſuppoſing they ſhould act fraudulently or corruptly, the marriage , soft. 


l the marriage 
agreement is not therefore to be ſet aſide, or the children to be agreement is 


ſtript, but the father or guardian may be decreed to make ſatisfac- 2 


tion, and the huſband, if a party to the fraud, ſhall do it likewiſe; children to be 
analogous to thoſe caſes where fraudulent agreements have been ſtript, but the 


— 00 | ge *LÞ - | 3 A father or 
made by parents to take back part of a child's fortune in contradic LIES ty 


tion to the open publick agreement, in which cafes the court inter- be gecreed to 

poles, as in Turton verſus Benſon, 2 Vern. 704. make a ſatiſ- 
faction, and 

| 5 | the huſband, 

The preſent caſe does not fall within the reaſon of theſe caſes of if a pany 


; corrupt agreements ; here is no diſparagement or pretence of fraud, 1 


or of any gain made by the father or mother; but on the contrary likewiſe. 
every 


> - 
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| every thing appears to be done by Mr. Aſpley and his wife to ad- 


* 


The daughter in the firſt place was married to the heir male of 
her mother's family, and by their conſent to the marriage they ac. 
celerate her right to the 5000 /, and veſts in Dorothy immediately 
though but een; and, if there had been a ſon of Mr. A/Þley and 
his wife, would have been intitled to nothing ; and in 1737 it was 
not impoſſible in the courſe of nature but there might have been a 
ſon, and they could too have appointed the whole to one younger 
child in prejudice to another ; and yet they took the only method 


of ſecuring it, by making an appointment irrevocable of it under 
the ſettlement. 


That pareds Thus it ſtands as to the nature of the ſettlement ; the fit objec- 
did not make 


ſo beneficial a tion is as to the incapacity of Dorothy as an infant; and the ſecond 
bargain for a Objection, that the parents of Dorothy did not make ſo beneficial a 


daughter as . . 0. © . 
— * bargain for her as they might have done; admitting this was fo, I 


have done, is apprehend it would not be a ſufficient reaſon to ſet afide the mar- 


not a ſufii- riage agreement; the law has intruſted parents with the marriage of 
cient reaſon to 


ſet afide a their children; there are many conſiderations that may induce a 


marriage a- parent to agree to a marriage beſides a ſtrict equality of fortune, as 
greement; the inclination of the parties, their rank and quality, the perſon ſu- 
the law has 


intruſted them PETIOT perhaps in this reſpect to whom the infant is to be married, 


with = = and other advantageous circumſtances ; the convenience too and 
Tliagve 0 err 2 . 
3 and Propriety of ſuch a match as to preſerve the whole eſtate in the 


there are family, which are matters proper for parents to judge of. 
many conſi - 


derations, and proper ones, that may induce a parent to agree to a match, beſides a ſtrict equality of fortune, 
as the inclination of the parties, &c. 


Where an in- The ſtatute of Hen. 8. ſhews ſtrongly the opinion of the legiſla- 


fant is mar- 5 0 
were 3 ture in this reſpect; for though at law no jointure upon a woman 


tleman of even of full age could bar her of dower, yet the ſtatute makes it a 


great eſtate, bar, and a jointure will even bind an infant and preclude her from 
thoug h the 


dower is a dower: conſider the truſt put in parents and guardians ; ſuppoſe a 


aw, and ſhe female infant is married to a gentleman of great eſtate, the dower 
as a jointure; 


only of a is one third, and yet ſhe has a jointure made to her of only one 
tenth, yet as tenth of the value; and notwithſtanding this, as the law has 1n- 


the law has truſted parents and guardians with the judgment of the proviſion 
intruſted pa- 


rents with the for infants, ſhe ſhall not ſet it aſide upon the inequality between the 
judgment of dower and the jointure. 
proviſion for 

infants, ſhe : 2 3 a 
ſhall not ſer it I will not ſay how far a mere eluſory jointure might be relieved 
1 94 againſt, but if it is not adequate to what ſhe would have had in 
ten the dOwer, it is no reaſon to ſet it aſide. | 
dower and 


the jointure. 
4 There 
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There may have been acts of parliament obtained for the mar- ws 
riage of a young Lady an infant, who has an intereſt in a real eſtate, of applying 
but 1 never heard of a private act of parliament obtained for the wt act of 
| . % - ar t 

marriage of a young Lady who has a money portion only, merely Ft — * 
becauſe ſhe is an infant. | of a young 
Lady, who has a money portion only, merely becauſe ſhe is an infant. 


The reaſon why it may be neceſſary to apply for an act of Per- The reno 
liament upon the marriage of an infant who has an intereſt in real why ſuch ap- 
eſtate, is, that the rights of the infant to real eſtate will not be plications 


bound by any agreement made in relation to it, unleſs the huſband ad, fen. 
ſhould have iſſue by that marriage. | ſpect to real 


| eſtate, is, that 
the rights of infants ſhall not be bound by any agreement in relation to it, unleſs the huſband ſhould have iſſue 


by that marriage. 


But where it is a money portion, her intereſt in it may be bound ,, 4 fl. 
by agreement on the marriage ; and if a parent or guardian Cannot ther or a 


contract for the infant ſo as to bind this property, the huſband, as — 
it is a perſonal thing, would be intitled to the abſolute property in g he infant 


it immediately upon the marriage. | ſo as to bind 


money pro- 
perty, as it is a perſonal thing, the huſband would be immediately intitled to it on the marriage. 


To carry this ſtill further than at the bar, it muſt be allowed Moſt portions 


| X . . . ariſe under 
moſt portions to young Ladies ariſe under ſettlements, and ſhe is as 1 


much a purchaſer as if it came from a collateral relation; and yet and the 


ect ; 's dire daughter 1s as 
there never was any objection to a father's directing on what terms — 2 


the ſhall be diſpoſed of in marriage. chaſer as if it 


came from a 


- | Ms LP . . L re- 
Another objection was made, that as part of this fortune is Lt yer 


contingent intereſt, which by the marriage would not have been there has ne- 
transferred to the huſband, therefore what has been done with re- ver been any 


gard to this is redundant, and they ſhould at leaſt have left her the —_— 
chance of taking the benefit of it. diſpoling of 


oa a6 . . riage on What 
I never heard any diſtinction where money portions were in poſ- terms be 


ſeſſion or contingency ; the caſe of Theobald verſus Defay deter- pleaſes. 
mined finally in the Houſe of Lords, is a very ſtrong caſe to the 
purpoſe ; the court there gave relief againſt a recovery in ejectment, 

and Lord Copper and Lord Macclesfield laid great weight upon its be- 

ing a reaſonable act done by the conſent of the friends and relations 

of the wife. 


The plaintiff Dorotby, if the had been a feme ſole, might have 
made a will of this contingent intereſt, and it being a perſonal thing, 
it is faid ſhe might have bequeathed it at þfzeen years of age. 


Many portions of women depend upon contingencies, as 'upon 
rights of ſucvivorſhip ; and yet diſpoſitions of them are frequently 
made, for otherwiſe they might come abſolutely in the power of 

Vo. III. 7 R their 
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their huſbands, as where they fall into poſſeſſion during the cover: 
ture, 


Charles Pitfield indeed hath happened to die in the life of the 
mother nd Dorothy; but ſuppoſe Mrs. Aſbley had died, Dorethy 
ane Charles ſurviving, would it not have been a great imputation on 


the father and mother if they had ſuffered the huſband to run away 
with it? 


It is dangerous therefore for the court to enter nicely into a 
ſcrutiny of this kind, when theſe proviſions are made to guard 
againſt the huſband, and a very prudent proper caution ; nor will 
they, when the event has happened, determine whether at the time 
the agreement was made, it was more or leſs beneficial. 


Befides, if the plaintiff Mrs. Harvey and her ſiſter Mrs. Beckford 
had died in the life-time of their mother, Charles Pitfield would 
have been intitled to the furplus for his life under Alexander Pit- 


field's will. 


It is 4 very remarkable limitation in Alexander's will, to and for 


my grandſon Charles Pitfield, after the deceaſe of "7 two grand- 
daughters. 


This is a very odd limitation of perſonal ae; but however, I 
do not know but it might take effect, as being in the compaſs of 
lives in eſſe at the ſame time, and contequently might have veſted 
in Charles Pitfeld himſelf ; and the teſtator's intention was | A 
to augment and bring his fortune into one family. 


I know of no precedents where a marriage agreement has been 
called into queſtion in this manner, where it was made with the 


approbation of parents and ouardians ; but there have been ſeveral 
caſes of decrees againſt infants. 


In the caſe of the Biſhop of Bath and Wells verſus Hippeſley, 
28 Cha. 2. before Lord Nottingham ; there was a ſubmiſſion to an 


award by the Biſhop on one part, and the defendant, an infant and 
his guardian, on the other part; the award was to this effect, that 
during the Biſhop's life, and the infant's minority, the plaintiff and 
defendant ſhould be at liberty promiſcuouſly to dig lead ore in, &c. 
and that the profits ſhould be divided equally between them : a bill 
was brought to confirm the award, and the court being of opinion 
the infant was bound by it, indemnified the truſtees for what they 
had done, and decreed according to the prayer of the bill, that the 


award could be eſtabliſhed. In the caſe of St/ ickland verſus Coker, 


the defendant was ** ſeiſed for lives of a church leaſe in truſt for an 
* infant; on a treaty of marriage between the infant and the plain- 
« tiff, and a thouſand pounds portion, an indenture was made 5 

cc the 


in the Time of Lord Chancellor HARDWIckE. 


te the conſent of Coker the guardian, whereby the infant covenants 
« that the leaſe ſhould be ſurrendered, and a new leaſe taken, 
« and the wife's life put therein for her jointure ; Coker was made 
« party only to ſhew his conſent : the marriage was had, the por- 
e tion paid, the huſband died, the leaſe ſurrendered, and the wife's 
« life put in: the widow ſued Coker to aſſign for her life, and de- 
te creed accordingly ; and Coker pretending the truſt was in the firft 
* to pay debts to him, it was decreed the debts ſhould be paid out 
te of the truſt after the widow's death. The decree affirmed on a 
&« rehearing. 2 Ch. Caf. 211. 


In the caſe of Blois verſus Lady Hereford, 2 Vern. 501.“ A. 
* married B. who had an eſtate in land and a fortune in money; 
« they being both infants, an act of parliament was obtained for 
e ſettling a jointure on the wife in bar of dower, but to ceaſe if 
e ſhe did not ſettle her land when of age, but nothing faid as to 
e the perſonal eſtate; part of the fortune is a mortgage ſor 1300 J. 
taken in a truſtee's name; the wife when ſhe came of age ſettled 
« her own land, and afterwards the huſband dies, the queſtion 
„ was, whether this money ſhould go to the plaintiffs executors 
* of Lord Hereford, or as a choſe in action ſurvive to the wife. 


Lord Cowper, then Lord Keeper, ſaid, I lay no ſtreſs upon the 


* declaration of truſt, the law of this court will preſume a pro- 
« miſe; and in all caſes where a ſettlement is equivalent, it ſhall be 
e intended the huſband was to have the portion, the wife ſhall not 
have her jointure and fortune both; and the rather in this caſe 
* becauſe a truſt, and the huſband could not come at it, fo as to 
© alter the property without the aſſiſtance of this court; and the de- 
_ * fendant was condemned in coſts. 


I mention this caſe only to ſhew, that though there was an act of 


parliament in conſideration of real eſtate ſettled by both ſides, yet 
no notice was taken of the money portion. 


In the caſe of Cannel verſus Buckle, 2 Wins. 243. Lord Chan- 
cellor Macclesfield ſaid, That if a feme infant ſeiſed in fee on a 
* Marriage, with the conſent of her guardians, ſhould covenant in 
conſideration of a ſettlement to convey her inheritance to her huſ- 
* band; if this were done in conſideration of a competent ſettle- 
ment, equity would execute the agreement though no action would 
* lie at law to recover damages. 


This is going a great way, as it related to the inheritance of the 
wife ; but yet there are caſes where the court will do it; as if the 
lands of the wife were no more than an adequate conſideration for 
the ſettlement that the husband makes, and after the marriage the 
wife ſhould die and leave iſſue, who would be intitled to portions 
provided for them by the ſettlement, it would in that caſe be very 
reaſonable to affirm that ſettlement | 
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Thus far upon the firſt point, relating to the force and validity of 
this ſettlement, as it ſtood originally, abſtracted from the ſubſequent 
circumſtances that have happened. 


As to the ſecond point, whether the plaintiffs are concluded by acts 
done ſince the marriage; and, admitting there was a doubt upon 
the firſt point, yet the ſecond 1s very clear, 


Though a It has been ſaid on the part of the plaintiff, and very truly, that 
freeman's wi- there has been no expreſs aſſent in this cauſe, or expreſs ratification 
. of this ſettlement, and that the parties ſhould not be bound unleſs 
thing under a the aſſent is clear, and after a full knowledge of the nature of the 
huſband's will, ſettlement, and therefore has been compared to the caſe of a free- 
that does not ; . i . 

bind her elec- Man's widow, who, notwithſtanding ſhe lays claim to ſomething 
tion to take under the will of her huſband, will not bind her election to take ei- 
2 do ther by will or cuſtom, till ſhe has ſeen into the value of her huſ- 
till ſhe has band's effects; and this is true in general; but there are caſes where 
5 = ” ſhe ſhall be concluded by acts done by her, and by an acquieſcence; 
nolan of. as, Where ſhe has lived a year, or a year and half, after her huſ- 
ſeas; but ſhe band, and accepted an intereſt under the will, and then dies, and 
will be con, upon her death the executor files a bill for her cuſtomary ſhare, 


2 * ng there the bill has been diſmiſſed, 


acquieſcence, 


=s where he. There is ſufficient evidence here of the plaintiff Felton Harvey's 


year or year having knowledge and notice of Doretby's rights under this ſettle- 

and half after ment: In 1742 he made a leaſe of a houſe in Piccadilly; in De- 

her huſband, | F 

and accepted cember 1744 he gave a letter of attorney to receive the rents of 

an interelt u- part of the eſtate, and in January 1744 a diſtreſs was made by 

der the Will. virtue of an authority given by him; and in May 1745 he gave 
directions for getting in the hay; and all this was done after a 


council of eminence for the plaintiffs had peruſed the ſettlement, 


There can hardly be a caſe where there have been more ſolemn 
acts done to affirm a ſettlement: In Franklin verſus Thornbury, 
1 Vern. 132. an agreement being void as againſt an infant, yet was 
decreed, the infant having received intereſt under it after he became 
of full age, which was an affirmance of it, 


In the caſe of Cecil and others verſus The Earl of Saliſbury, in 
2 Vern. 224. the court ſaid, © They would hold an infant to his 
offer made by him in his anſwer to a bill brought againſt him 
„ while an infant, if the other fide are thereby delayed, and if he 
would have departed from what he had offered, he ought imme- 
s diately when he came of age to have applied to the court to have 
e retracted his offer, and amended his anfwer:“ So, where a pro- 
viſion is made for a wife in lieu of her jointure, by articles during 
coverture, if the wife, after the huſband's death, enters but upon 
fart of theſe lands, the is obliged to perform the whole articles. 
4 Theſe 


%. 


in the Time of Lord Chancellor Hazowicks. 617 


Theſe caſes turn upon this, that acts done after the becoming a 
widow will bind; but it has been objected theſe were acts of her 
huſband, and cannot bind the wife, who was an infant, in the life- 
time of her firſt huſband, and likewiſe an infant for ſome time 
ſince her marriage to her ſecond huſband. 


This appears to me to be a new doctrine, that though Mr Fe/tor: 
Harvey himſelf would be bound, yet he is delivered from it on ac- 
count of the infancy of the wife, which is in effect to ſay, he can- 
not be bound at all. 


If a feme infant marry, and a jointure is made after marriage, Where a join- 
and the huſband dies, leaving her an infant, if ſhe, without doing ture is made 
any act to determine her election during her infancy, marries a ſe- ms rp hy 
cond huſband, if he enters upon the jointure eſtate, that entry band dies, 


will bind the huſband and wife during the coverture. leaving his 


wife an infant, 

if ſhe, without 

Theſe are my thoughts on the two main points of the cauſe ; but doing «oy act 
another objection was made, that Charles Pitfield was guilty of a 3 

fraud in ſecreting judgments, and other debts, that were charged marries a ſe. 
upon the eſtate, and that this is a ground for relief, and fo it is, but cand huſband, 
not to ſet afide the whole ſettlement, for if there are any incum- 2 
brances which he did not diſcloſe, then Charles Patfield's unſettled ture eſtate, 
eſlate ought to be applied to exonerate that eſtate which is ſettled _ Rear 

for the benefit of Mrs. Harvey and her iſſue. ee rang 
5 

the coverture. 

As to ſo much of the bill, therefore, as ſeeks to ſet aſide, or to 

break in and impeach the ſettlement made on the marriage of Mrs. 

Pitfield, it ought to be diſmifled ; and Lord Hardwicke decreed 

accordingly. 


Tilbury verſus Barbut, March 2, 1 747. „ 


Bill was brought againſt the defendant to deliver up all the 7. deviſes all 


I deeds, &c. of the eſtate mentioned in the pleadings of the —_ 


cauſe. to his wife for 

| life, and after 
ber death to his ſon John, and his heirs for ever, and in caſe of the death of John ewithout any heir, then to the 
;plaintiff: John levied no fine, nor ſuffered any recovery, but by will deviſed the whole to the deſendam. 
. This is. fee mounted on a fer, and a woid deviſe to the plaintiff in law, and equally ſo in equity. 


The queſtion depends upon the will of the late Doctor Tilbury, 
who thereby deviſed all his real and perſonal eſtate to his wife Ann 
Tilbury for life, and after her death to his fon John, a younger bro- 
ther of the plaintiff's by another venter, and his heirs for ever, and 
in caſe of the death of Jobn Tilbury, without any heir, then his 
real and perſonal eſtate deviſed to his ſon John, ſhall go and be en- 
Joyed by his ſon Cornelius the plaintiff. 
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Ann Tilbury died in 1725; John Tilbury the ſon levied no fine, 
nor ſuffered any recovery, but made his wil, and deviſed it to the 
defendant. 


The queſtion is, whether John Tilbury took an eſtate in fee, or 
in tail, under the teſtator's will, or whether the plaintiff takes any 
more than an eſtate for life. 


Lord CHANCELLOR. 


In all deviſes of this kind, where there is a fee mounted upon a 
fee, ] dare ſay the teſtators mean heirs of the body, but unleſs there 
are words to reſtrain it to an eſtate tail, I am bound to conſtrue it 
a fee in the firſt taker, and conſequently, as the teſtator had de- 
deviſed the whole to Yobn Tilbury, the ſecond deviſe is void in 
law. 


I cannot go on a preſumption the teſtator did not know the law; 
if teſtators do not uſe proper words the court will ſupply it, where 
the intention of the teſtator is conſiſtent with the rules of law, but 
where there is a fee mounted on a fee, it is a void deviſe to the 
plaintiff in Jaw ; and as this is a legal eſtate, I muſt coor it the 
ſame in equity. 


v 


Caſe 238. Anonymous. March 1 o, 1747. The third ſeal after 
Hilary Term. 


| 
| 
| 
| 


A guardian, 4 Guardian for an infant brought an action againſt him for board, 
before be had &c. before he had paſſed his accounts in this court, the defen- 
palled his ac dant at law brought a bill here for an injunction to ſtay the pro- 


counts, 


brought an Ceedings at law; and Mr. Brown ſhewed cauſe to day why it ſhould 
aclion againſt not be diflolved ; his Lordſhip continued the injunction, and ſaid, 


OO that in taking the account the court would allow the guardian ac- 


court conti- cording to the maintenance allotted for the infant, which a jury 


nued the in- 
— 1 would have no regard to, but in caſe the guardian had any aged 


ed by the in- witneſſes, the court, upon application and proper affidavit, would 


fant's bill till give leave to examine de bene eſſe. 
the hearing, 


and ſaid in taking the account, the court would allow the guardian, according to the maintenance allotted for 
:#he infant, to which the jury would have no regard. 


| 
| 
| 
| 
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WWhithed and others verſus Thiftlethwait, Pucberidge and Cafe 239. 
others, March 10, 1747. Third ſeal after Hilary 


Term. 


HE plaintiff, in December 1747, obtained an order, that the Ia all caſes of 

defendant Puckeridge ſhould bring in his book of accounts, 3 
papers and writings, before a Maſter, purſuant to a decree; in four 3288 
days after notice to his clerk in court, or that a ſerjeant at arms ſervice. 


ſhould go to bring him before the court for his contempt. 


On the 16th of January 1747 Puckeridge's clerk in court was 
{ſerved with notice. . 


On the 18th of June he obtained an order for three weeks time 
to bring in his books of account, &c. 


On the gth of February laſt he obtained an order for a month's 
more time, 


The laſt order for time being expired, it was moved this day, 
that a ſerjeant at arms might go againſt the defendant. 


The perſon who ſerved Puckeridge's clerk in court being in the 
country, and the plaintiff not being able to procure an affidavit of 
ſervice, offered, as a proof of the defendant's being ſerved, a recital 
in his laſt order for time, of notice of the plaintiff's order of the 
16th of January; and it was inſiſted by Mr. Tracy Atkyns for the 
plaintiff, that Puckeridge's orders were of themſelves a proof he 
had notice, for he could apply only on the foundation of the plain- 
tiff's order. | | 


But notwithſtanding this, as it was a motion for taking the de- 
fendant into cuſtody, the court would not grant it, and faid, in all 
caſes of commitment there muſt be an affidavit of ſervice. 


Mendes verſus Mendes, in the paper of re-hearings, Caſe 240. 
March 11, 1747. 


A LVARO Mendes, the plaintiffs late father, being poſſeſſed of A father muſt 
a very conſiderable perſonal eſtate, by will dated the 8th of May be preſumed 
1728, „gave to the defendant Rachel Mendes his daughter, 60001, 0 ** n 


cc : proviſions as 
and to the defendant Catharine his other daughter 5000/. to be will anſwer 
the purpoſe of 
children, and their advancement in the world, and the will ought to be ſo conſtrued as to carry the 
mtention of the parent into execution. 


« paid 
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* paid them reſpeQively on their attaining the age of 26 years, or 


days of marriage, but in caſe both or either of them ſhould die 


before their reſpective ages became due, then the legacy or lega- 
e cies of her or them ſo dying, 7ogetber with) the intereft or in. 
* creaſe theresf, ſhould go to and be equally divided between his 
* two ſons the plaintiffs, and in caſe of the death of either of them 

te then to the ſurvivor of them; and the teſtator directed that 600 / 
* a year ſhould be given to his wife, the defendant Sarah, out of 
* his eſtate, for the maintenance and education of the plaintiffs and 
de their ſiſters, the defendants Rachel and Catharine, whilſt they 
*« ſhould continue to live with her, and at her charge; and deviſed 
all the reſidue of his eſtate, both real and perſonal, to the plain- 
e tiffs, to be equally divided between them; and in caſe of either 
e of the plaintiffs deaths, the whole reſidue of the eſtate to be en- 
e joyed by the ſurvivor; and in cafe of both the plaintiffs deaths, 
« without leaving lawful iſſue, then the reſiduary part of the eſtate 
* he directed ſhould be divided in the following manner; namely, 
« one part to his wife the defendant Sarab, and the other to his 
* daughters the defendants Rachel and Catharine equally, and their 
e jſſue, and for want of iſſue, to the ſurvivor of them; and if all 
e his children ſhould die unmarried, or without iſſue, then he gave 
<« the reſiduary part of his eſtate, one half to his wife, one fourth 
* to his brother Anthony Mendes, and in caſe of his death, to his 
* children; and one fourth in like manner to his brother James 
% Mendes and his children, and made the defendants Anthony, James 
« and Lewis Mendes executors, who proved the will, and poſſeſſed 


ce themſelves of the teſtator's eſtate. 


After the appointment of the executors under Mr. Akvaro Menges's 
will, are theſe words; Memorandum, The fix hundred pounds 
e per ann. I have ordered ſhould be allowed my faid wife for my 
* childrens maintenance, is to be regulated as follows, viz. one 
% hundred pounds per ann. to be allowed by each girl, and two 
hundred pounds per ann. is to be allowed by each boy, and in 
* caſe of the death of any of my ſaid children, the inberitor or in- 
* herttors are to pay their ſhare or proportion, ſo that the ſaid ſum 
of fix hundred pound may not prove deficient, to be placed at 


1e the end of the will.“ 


The two ſons of the teſtator, ſoon after his death, brought a bill 
by Anthony de Cofta, their next friend, for an account of the teſ- 
tator's perſonal eſtate, and that it may be ſecured for the plaintiffs 


benefit. 


The executors ſubmitted to account, and to apply the eſtate as 
the court ſhall direct, 


The 


in the Time of Lord Chancellor HaaDwIck E. 


The children of Anthony and James Mendes, inſiſted on the be- 
gefit of the contingent limitations in the teſtator's will, in regard to 
part of the refiduum of the teſtator's eſtate, | 


The 16th of June 1733, the executors were decreed to account 
for the perſonal eſtate of the teſtator ; all directions touching the 
ſeveral limitations over of the legacies of 6000/7. and 5000/7. and the 
reſidue of the perſonal eſtate, and ſurplus intereſt were reſerved 


until the contingencies upon which the ſame are to take place ſhall 


happen ; the plaintiffs were to. be at liberty at twenty-one, and the 


daughters at twenty-fix, cr on propoſals made for their marriage to 


apply to the court. 


The plaintiff Moſes Mendes having attained his age of twenty-one 
years, on the 13th of December 1746, petitioned the court that one 
moiety of the re/iduum of the teſtator's perſonal eſtate might be aſ- 
ſigned to him; and it was ordered that the cauſe be ſet down in 
the paper of re-hearings on the matter reſerved by the decree, which 


was done accordingly, and was this day heard before Lord Chan- 
cellor. 


Mr. Attorney General for the plaintiffs, the two ſons of the teſ- 
tator, inſiſted, that the refidue ought to be divided between the two 
plaintiffs; for equally to be divided, in the firſt part, is clearly a te- 
nancy in common, and the words to be enjoyed by the ſurvivor were 
not intended to make a joint-tenancy, which would be a contra- 
diction, and therefore the court will put ſuch a conſtruction as will 
make the whole conſiſtent, and conſtrue the teſtatur's meaning 
to be in caſe of the death of either of his ſons, in his life-time. 


The next words are in caſe of both my ſons deaths without leaving 


lawful iſſue, &c. this muſt be meant on the ſame contingency as 


the former, in cafe of the death of either in the life-time of the 

teſtator, for to conſtrue it a dying without iſſue generally, is too re- 
mote, and conſequently the limitation over is void, and a court of 
equity rather leans againſt multiplicity of diviſions and contingencies 


of perſonal eſtate, unleſs the court are under a neceſſity of do- 


ing it. 


And if all his children ſhould die unmarried, or without iſſue, the 


he gives the refiduary part, one half to his wife, &c. 


One of them is married, and therefore that contingency can never 
happen; but then there is a a disjunQive or without iſſue, this he 
inſiſted, for the reaſon before given, was a void limitation, bein 
after iſſue generally, and for this purpoſe cited the caſe of Lord 


George Beauclerk verſus Miſs Dormer, June 17, 1742, *(Sce 2 Tr. 
Vor. III. 72 Ath. 
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Atk. p. 308.) and Saltren verſus Saltren, July 24, 1742, (See 2 J. 
Ath. 376.) and. Green verſus Rod, June 1, 1729. | 


Mr. Brown of the ſame ſide. 


The intention of the teſtator / ſeems, that if both ſons ſhould tive 


to take, that then it ſhould go no farther, or otherwiſe they can 


never have any benefit if they ſhould want to ſettle in the world, 


and did not mean it ſhould go over but upon the contingeney of 
both the ſons dying in his life-time. 


The contingency to the teſtator's two brothers is, if all the chil. 
dren ſhould die unmarried, or without iſſue. 


One of the contingencies can never happen, for one of the daugh- 
ters is married. | FG. 


And as to the other contingency, it is too remote, for it is on a 
dying without iflue generally, and there is no word that confines it to 
a dying without iſſue at the death of the deviſee. 


Mr. Neel of the fame fide. 


The two ſons were extremely young when the will was made, 
for they were but three years old when their father died; the reſi- 
due is directed to be divided equally between them, but the teſtator 
has fixed no time, the reaſonable time, therefore, muſt be when 


his ſons came to the age of twenty-one years, which will make 


the whole will conſiſtent, or otherwiſe there never can be a period 
of time in which the ſons could divide. : 


Mr. Solicitor General for the brothers and nephews of the 
teſtator. 


It is very true that the teſtator cannot be underſtood to give the 
refidue to the ſurviving ſon, upon the other dying at any time, but 
it muſt be reſtrained to ſome particular time, though not to the 
times infiſted on by the plaintiffs council, as to either ſon dying 
before the teſtator, or before the ſons age of twenty-one years, for 
if one of the ſons had died after the teſtator, the ſurviving ſon 
would have taken the whole, nor could it intend a dying before twen- 
ty-one, for if one ſon had married before twenty-one, and left iſſue, 
and died before that age, the whole, if this conſtruction took place, 
muſt go to the ſurviving ſon, which could not be the meaning of 


| the teſtator. 


The true reſtriction is, if the contingency ſhould happen to both, 


that is if both the ſons ſhould die without leaving lawful iflue at 
their death, then to go over. |; | | 


The 


in the Time of Lord Chancellor HARD WISE E. 


The rules are very well ſettled with regard to executory limita- 
tions of perſonal eſtate, for I take it, ſince the caſe of Lord George 
Beauclerk verſus Miſs Dormer, it is eſtabliſhed that a deviſe over af- 
ter a dying without iſſue generally is void, and as clear where there 
are any words that confine it to a dying without leaving iſſue at 
the time of his death, a deviſe to take effect after ſuch a dying 
is not too remote; for this purpoſe he cited Forth verſus Chapman, 
1 Wms, 663. and Pinbury verſus Elten, Prec. in Chan. 483. and 
Target verſus Gaunt, 1 Wms. 4.32. 


Where the words are to the daughters equally, and their iſſue, 
and for want of iſſue, to the ſurvivor of them, it muſt mean iſſue in 
her who dies firſt in the life-time of the ſurvivor; the ſubſequent 
words, if all his children ſhould die unmarried, or without iſue, 
muſt be conſtrued ſo as to make the will confiſtent, and the laſt 
clauſe muſt be reſtrained by the former, He cited Atkinſon verſus 
Hutchinſon, May 3, 1734. as a caſe in point. 


Mr. Wilbrabam of the ſame ſide obſerved, that Sarab is in all the 
contingencies to have a moiety, which ſhews the teſtator meant 
they ſhould all take effect in the compaſs of one life, Sarab's, for 
the moiety is not fo much as given to her executor, but to her only, 
and therefore the deviſe over is not too remote ; he cited the caſe of 
Spalding verſus Spalding, Cro. Car. 185. | EI. 


Lord CHANCELLOR, 


This, though very incautiouſly made, is the will of a father who 
is providing for a wife and children, and a father muſt be preſumed 
to make ſuch proviſions as would anſwer the purpoſe of portions 
and advancement in the world; in order to that, ſuch conſtruction 
ſhould be made as would enable the children to carry on trade, 
or provide for a wife if married, and likewiſe for their iſſue; in this 
view I conſider the preſent will. 


The firſt difficulty of conſtruction ariſes from the deviſe of the 
reſidue of the teftator's perſonal eſtate to his two ſons, who were 
very young at the teſtator's death ; the words are, to be equally di- 
vided between them, and in caſe of either of their deaths, the whole 
to be enjoyed by the ſurvivor. 


The firſt queſtion is, what is the meaning of the words zu caſe of 
either of their deaths, Cc. 


It is admitted on all hands, theſe words muſt receive a reaſon- 
able conſtruction, he knew they might live to be eighty years old, 
and have children, and therefore could not mean if they died at 
8ny time the portion ſhould go over, : 


It 
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It is contended on the part of the plaintiffs, that the words. 
mean the death of the ſons without afſue, in the life-time of the 
teſtator, but they cannot be conſtrued in that ſenſe, as the will in 
other places denotes caſes that may ariſe after the teſtator's death, 
for plainly, through the whole will, where he gives an accruer over 
to other children, or right of ſurvivorſhip, he means after his own, 
death. | | 


In caſe of the death of both or either of his daughters before, &c, 
then the legacy or legacies of her or them, Cc. together with the 
intereſt or increaſe thereof, ſhould go to his ſons, Cc. ſo that he 
not only directs the principal but the increaſe of intereſt to 
over, and the latter clearly could not be till after his death. 


The other conſtruction contended for by the plaintiffs is, that 
the teſtator meant to confine it to the death of his ſons without iſſue 
before the age of twenty-one. 


It has been admitted by the defendants council to be a reaſon- 
able conſtruction, if there were words to warrant it. 


Upon reading the whole will, I am of opinion it is the true con- 
ſtruction, and if the words will warrant it, a reaſonable conſtruc 
tion alſo, and ſuch as a father may be ſuppoſed to have in view, 


when he was ſettling his eſtate for the benefit of his family. 


Conſider the other parts of his will, where he gives portions to his 
daughters, for though he makes uſe of general words, yet it is plain 
he meant a particular period of time; for in the deviſe oyer to his 
ſons, he ſays, in caſe either of the daughters die before twenty-ſix 
or marriage, then to go to and be equally divided between my two 
ſons, which points out that it was his intent that the ſons, in caſe 
of that event, ſhould have the ſiſters portions abſolutely. 


It is plain from the whole context this was his meaning; conſi- 
der the clauſe of maintenance, which alſo ſhews the teſtator's intent, 
he gives 600/. per ann. for the maintenance, Cc. of the plaintiffs 
and their ſiſters, whilſt they ſhould continue to live with the mother, 
and at her charge. 


I ſhould apprehend this might amount to a deviſe of the guar- 
dianſhip, but do not give an abſolute opinion. 


Whilſt they ſhould continue to live with her, how long is that? Till 
twenty-one, for ſhe was the mother and guardian by nature, there- 
fore her care muſt continue till a proper age; and though a guar- 
dianſhip in ſocage determines at fourteen, and ſuch infant might 
elect, yet in this caſe here are no ſocage lands, and conſequently 


the guardianſhip continues till twenty-one. 
3 | The 
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The memorandum 1s not by way of codicil or diſtinct inſtru- 
ment, but only added to the foot of the will, becauſe it was too 
long to be interlined, and therefore amounts to no more than an in- 
terlineation; the intention of it was to keep up intire the ſix hun- 
dred pounds, the ſum allotted for the maintenance of his children. 


The words inberitor or inberitors, made uſe of there, mean thoſe 
of the children who ſhould take by ſurvivorſhip, the ſhare of the 
children ſo dying, ſhould contribute to make up the maintenance, 
and this memorandum ſhould be read with the clauſe of the will, 
which provides for the maintenance. 


A hundred pounds per ann. to be allowed by each girl, and two 
hundred pounds by each boy, and in caſe of the death of any of 
my ſaid children, the inheritor, &c. | 


When is that death to be? moſt clearly before their age of 
twenty-one, and therefore this ought to be read as an addition or in- 
terlineation to that clauſe which directs the maintenance. 


If the will is to be ſo read, and means clearly a death before 
twenty-one, then the clauſe immediately following the maintenance 
is the deviſe of the reſidue, both real and perſonal, to his two ſons, 
to be equally divided, and in caſe of the deaths, Sc. the whole re- 
ſidue, Sc. ſo that here is the ſame form of expreſſion as is made 
uſe of in the clauſe regulating the maintenance ; and where death 
generally is mentioned in other parts of the will, what conſtruction 


can be more reaſonable than to conſtrue in the ſenſe teſtator himſelf 
had uſed it before. g 


And as in the caſe of the preſent Earl of Shaftſbury, the court A guardian- 
held, that notwithſtanding his marriage the guardianſhip did not 2 ale -4 
determine till his age of twenty-one; ſo here the ſharing and divi- ganding he 
| hon ought to be amongſt the children of Mr. Mendes at their age Sa does 
of twenty-one, when capable of receiving it. — bane 

| 21. 

I am of opinion the words, if both my ſons ſhould die without 
leaving lawful iſſue, mean a dying before twenty-one with regard 
to them, and the ſubſequent words, if all his children ſhould die 
_ Unmarried, or without iſſue, mean as to the daughters dying before 
twenty-ſix or marriage; but even if they had died before twenty- 
one, and had lawful iſſue, I ſhould have been of opinion it would 


not have gone over, 


This is the moſt reaſonable conſtruction; and as the ſons have 
attained twenty-one, no contingency hath happened with regard to 
them, and therefore the reſidue of the teſtator's real and perſonal 
eſtate veſts abſolutely in the two ſons as tenants in common, or 
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- otherwiſe in caſe of their marriage they can make no proviſion for 
a wife, or any iſſue of the marriage. | 


This makes a conſiſtent plan of the whole will, and it is ve 
happy that the memorandum was at the bottom of it, for from 
thence it is clear he intended, if both his ſons died before twenty- 
one, the reſidue ſhould go over, but not otherwiſe. 


In conſequence of this opinion, his Lordſhip ordered the reſidue 
of the teſtator's eſtate to be paid to the plaintiffs. 


Caſe 241. Gregory verſus Moleſworth, March 21, 1747. 


' Plea of a former decree ſigned and inrolled was pleaded to a new 
bill for the ſame matter. | | 


An infant is Mr. Attorney General in ſupport of the plea infiſted, that an in- 
_ Dy .* fant is bound by a decree in a cauſe when ſhe is plaintiff, as much 
cauſe where AS a perſon of full age; and was ſo determined between The Dutcheſs 
- 1 2 of Buckingham verſus Sheffield, before Lord Hardwicke, (See 1 Tr. 
perſon of full Atk. 63 I.) | | | 
age, 


Lord CHANCELLOR, 


This is a plain caſe, for it would be very miſchievous if a new 
bill was allowed to be brought by the plaintiff here, 


This is a plea of a former decree, made in a cauſe relevant to the 
ſame matter with the preſent bill. 


The queſtion will be , whether the decree is a determina- 
tion of the points between the parties, 


As to this it is improper for the court to give a different judg- 


ment, becauſe there would be two contradictory judgments appear- 
ing on the ſame records, 


The former decree was on a bill brought by the plaintiff's wife, 
to have an account of her father's perſonal eſtate, and to have a 
fifth as her ſhare of it; that bill charges the defendant pretends 
the legacy of Margaret Moleſworth was lapſed ; this is the common 
and only way of bringing on the queſtion, by ſetting forth the pre- 


tences of the defendant, and therefore ſufficiently puts the point 
in iſſue, 


The decree has directed an account to be taken of the eſtate, and 
expreſly that the South-Sea ſtock ſhould be ſold, and one fifth part 


reſerved for the benefit of Sir Jobn Moleſworth, when he attained 
his age of twenty-one, | This 


in the Time of Lord Chancellor HarDwicke, 627 


This is as full a determination againſt the plaintiff, as if a decla- 
ration on the point that the plaintiff is not intitled. 


Courts of equity, no more than courts of law, are not obliged to Though an 


give reaſons for their judgment; if a man in a court of law brings — Far 


his action for ſeveral demands, and he has a judgment for one only, ſeveral de- 


I a . s | ;_ mands, and 
it is as much a judgment as if there had been a particular determi Johns tow 


nation upon each, | one only, it is 
- . | as mach a ; 

A decree can be altered only by bill of review, either for error 1 it 

on the face of the decree, or for new matter not known at the been a parti- 
time of bringing the firſt bill. | | cular determi- 
| nation upon 


| to died. ch. 
Here ſhe was of age during ſome of the proceedings in the cauſe, 2 


but if ſhe had continued an infant during all the time of the pro- 
ceedings, ſhe is as much bound though an infant, as a perſon of 
full age; I know but of one caſe that is an exception, Lady Effing- 
ham verſus Sir Jobn Napper, where, upon an appeal from Lord 
Macclesfield's decree with regard to real eſtate, the Houſe of Lords 
gave Sir John Napper leave to ſhew cauſe, when he came of age, 
againſt his own decree. | 


But it would be moſt miſchievous with regard to perſonal eſtate, An infant, af- 
if an infant after being of age, was allowed by a new bill to diſpute xo fe. 
any thing that was done during his minority, with regard to main- 13,4 by a: 


tenance, education, &c. | new bill to 
| | | diſpute any 
thing that was done during his minority with regard to maintenance, c. 


It is right to follow the rule of law, where it is held an infant is Li} ere at 
as much bound by a judgment in his own action, as if of full age; 3 cue 
and this rule is general, unleſs groſs laches, or fraud and colluſion moch bound 
appear in the prochein amy, then the infant might open it by a new i Ai Sun 
bill. action, as if 

| of full age. 

I cannot preſume that improper proofs were made in the former 
cauſe, but muſt take it for granted that proper ones were given, un- 
leſs the inrolment of the decree was opened by bill of review, and 
the plea to that bill diſallowed ; there the court over-rules the plea, 
and then the cauſe is opened again, and can properly come at it, 
if error appears on the face of it, but as it ſtands now the plea muſt 


be allowed, 


Retheram 
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Caſe 242. Rotheram verſus Fanſhaw, March 2 5, 1748. the laſt 


foal after Hilary term. 
Aa e, e 3g. 


A uit in the HE defendant inſtituted a ſuit in the eccleſiaſtical court for 
e ſubſtraction of tithes ; the defendaut, without pleading any 


ſtroction of diſcharge there, brings his bill in this court to eſtabliſh a modus; the 
 tirhes, the anſwer to the bill does not admit it, and the motion now is for an in- 
Cn — junction to ſtay the proceedings in the eccleſiaſtical court, upon the 


bill to eftablifh bare ſuggeſtion of a modus by his bill. 

2 edu, afd | 
on the bare ſuggeſtion of a modus moves for an injunction to ſtay the proceedings in the eccleſiaſtical court, 
The irjunction denied, as it would be a precedent for tripping up the heels of two conrts, the ecelefiaſtical, 

and the court of common law, | 


Lokpd CHANCELLOR, 


An injunction is prayed on two heads; Fin, On a preſumption 
from a conſtant non-payment of tithe hay time immemorial, there 
muſt have been an alienation from the perſons under whom the de- 
fendant claims, though the plaintiff is not able to produce the par- 
ticular grant of thoſe tithes to his anceſtor, 


Secondly, Upon a ſuggeſtion in the bill, that there has been a 
modus or compoſition conſtantly paid in lieu of tithes. 


If 1 ſhould grant this injunction, I ſhould make a precedent for 
tripping up the heels of two courts, the eccleſiaſtical court, and a 
court of common law, | | 


The eccleſiaſtical court have a right to retain ſuits for tithes, whe- 
ther at the inſtance of a ſpiritual perſon, or lay impropriator. 


There may be a ſuit too in that court for a modus, as well as for 
tithes in kind. | 


2 The defendant likewiſe may plead a modus there, if admitted; 


will not grant the eccleſiaſtical court may go on upon the modus; if denied, the 
a prohibition eccleſiaſtical court cannot proceed propter triationis defectum, and if 
unleſs you 3 12 , f 
ew the mo. 10, it is the common ſuggeſtion for a prohibition in the court o 
dus bas been King's Bench; but if you come there for a prohibition, you muſt 


pleaded in the firſt ſhew the modus has been pleaded in the eccleſiaſtical court, and 
eccleſiaſtical 


court and de- denied there. 


nied there ; | 
and on the ſame grounds a court of law grants a prohibition, this court grants an injunction. 


No ſuch thing has been ſhewn in this caſe ; but a bill is brought 
to eſtabliſh a modus, and prays an injunction to ſtay proceedings in 
the eccleſiaſtical court, upon the ſuggeſtion of a modus only. f 

1 
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I cannot grant an injunction here but upon the ſame grounds as 
a court of law would grant a prohibition, propter triationis deſectum. 


Injunctions in this court are granted upon a ſuggeſtion of ſome- 
thing which affects the right or convenience of the party in the pro- 
ceedings in the other court, or where there is a concurrent juriſ- 
diction. 155 3 

As in a ſuit for a legacy in the ſpiritual court, where the party 1 
cannot have the advantage of the diſcovery he wants, which he the. ſpiritual 
may have here, then this court will interfere ; as where a ſuit is in- court, for an 
ſtituted in the ſpiritual court for an infant's legacy by a father his OE 
guardian, to have it paid into the father's hands, this court will not base it paid 
ſuffer ſuch payment to be made, but will grant an injunction, be- into bie hands, 
cauſe it will not allow the money of an infant to come into the 3 o_ 
father's hands, but does not grant an injunction, becauſe the ſpiri- junction, be- 
tual court have not a juriſdiction in legacies, but from the general _ Bag 
care it takes of the intereſt of infants, £% 11 — 


to come into 
The modus is not admitted by the anſwer to the bill in this court, 10 3 
and if inſufficient you may except to the anſwer; and even if the 
ſuit goes on in the ſpiritual court, and a ſentence is pronounced 
for the tithes, it is no prejudice at all to the plaintiff in his ſuit 


depending here. 


But if I was to grant this motion, I ſhould take away the juriſ- 
dition of the ſpiritual court on the one hand, and the court of 
common law on the other. 


As to the non-payment of the tithe hay, it is inſiſted, the owner 
of the land was formerly a purchaſer of the tithes, and has enjoyed 
the land and tithes together for a great length of time, which is a 
preſumptive evidence of his right. 


But this is not a ground for an injunRion in a caſe of this nature. 


A lay impropriator is to be ſure different from a ſpiritual in ſome & le impro- 
reſpects : ſince the reformation, and the acts for diſſolution of Ms bn. 
monaſteries, tithes by grants from the crown are become lay fees; nn decimands 
ſo that in fact lay impropriators have as much power to convey a 7 3 
portion of tithes as any part of the land itſelf: and therefore it was — 
laid, it is hard the plaintiff ſhould not in this caſe have the ſame 
advantage of preſumpiive evidence from long poſſeſſion in the caſe 
of tithes, as well as in any other caſe relating to an eſtate of inhe- 
ritance; and it was a ſaying of Lord Juſtice Hale, he would pre- 
ſume even an act of parliament made in favour of length of pas,. 
ion? but the court of Exchequer in the caſe of The Aldermen of 
Bury verſus Evans, Comyns's Rep. 643. would not lay down a dif- 
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ferent rule as to preſcribing in non decimando, in regard to lay im. 


propriators and ſpiritual perſons, but held ſuch a preſcription equally 
bad againſt both. 


bor Upon the whole, I do not ſee there is any reafon at all for the 


pleadedlength injunction which is new moved; why did not the plaintiff go u 
of poſſeſſion the length of poſſeſſion in the eccleſiaſtical court? he might have 


in the eccle- 


gane! cont, Pleaded it there, as well as inſiſt upon it here in his bill; and if 
and if they the eccleſiaſtical court would not determine upon the ſame evidence 


refuſed to de- ag a court of common law would have done, it is the uſual ground 
termine vpon 


the ſame evi. for a prohibition, and no other court has the cognizance of it but 
dence as a the court of King's Bench, and therefore I will not make ſuch a 
court of law precedent, as by a fide-wind will take away the juriſdiction of both 


1d have . . 8 
1 27 the Courts at once, Lord Hardwicte therefore denied the motion. 


uſual ground 
ſor a prohibition, and the court of King's Bench has alone the cognizance of it. 


Caſe 243. Heams verſus Bance, among the cauſe petitions, March 25, 
KL. G., A eee, 1748. | 
e . Ii. | | 
A mortgagee ORD Chancellor ſince Hilary term laſt ordered this cauſe to 


who lent a 


Aer be, a ſtand over, to ſearch the regiſter's book for the caſe of R:gout 
upon bond, verſus Lord Plymouth, which had been mentioned at that time as 


ſhall not be 2 2 > 2 . . . 
alone an authority in point, but being looked into, it did not appear to be 


rack it to his at all ſimilar to the preſent, in which the queſtion is, whether a 


morigage in mortgagee who lent a further ſum afterwards upon bond, ſhould be 
preference to 


F editors un. allowed to tack it to his mortgage, in preference to other creditors 


der a truſt under a truſt for payment of debts created by the will of the mort- 


created by the gg 
will of the S gor? 


morig gor for 


payment of LoR D CHANCELLOR. 
cebts. 


The er 1 have conſidered this caſe, and am inclined to think the mort- 
why the heir 


way ene ket gagee ſhall not be allowed to tack the bond to the mortgage, with 
gagor ſhall not regard to the heir of the mortgagor ; the reaſon why he ſhall not 


redeem the redeem the mortgage without paying the bond likewiſe, is to pre- 
mortgage 


without pay- vent a circuity, becauſe the moment the eſtate deſcends upon him 
ing the bond it becomes aſſets in his hands, and liable to the bond; a deviſee too 


likewiſe, i819 of the mortgaged premiſſes for his own benefit is ſubject to the 


revent a cir- | . | 
3 becauſe ſame rule, ſince the ſtatute of fraudulent deviſes made in favour of 


the moment bond creditors, | 
the eſtate de- 


ſcended it be- 3 8 
came aſſets But this is a deviſe in truſt for the payment of debts, and the 


and liable to 1 . 
WO . deſcent is conſequently broke, ſo that, as I am at preſent adviſed, 


ſame rule will J am of opinion the mortgagee can have no priority with regard 


bold as 10a to his bond, but as to that, muſt come in pro rata with the reſt of 
— the creditors under the truſt; but if the council for the mort- 


pre mi ſſes. gagee 
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gagee have an inclination to be heard on this point, it ſhall ſtand 
over. 


The Attorney General of council for him ſaid, he thought the 
point was too ſtrong againſt the mortgagee to be maintained, and the 
court thereupon made their decree accordingly. 


Buck verſus Draper, March 26, 1747. Caſe 244. 


A Petition was preferred by the defendant, to diſcharge an order The eccleva- 
A of the Maſter of the Rolls, appointing the plaintiff guardian ſtical courts 
of her daughter, upon an allegation of his unfitneſs, as being diſ- * — 
ordered in his mind, and that the petitioner had been long before take upon 
appointed guardian by the eccleſiaſtical court at York, and had by —_ wow. 
virtue of that appointment taken poſſeſſion of the infant's perſon and an. ING, 


eſtate. | | x without a ſuit 
inſtituted for 
that purpoſe, and by this means break in upon the juriſdiction of this court with regard to the guardianſhip 
of infants. 
Lord Hardwicke recommended it to the Attorney General to conſider, whether a guo wwarranto might not 
iſſue to the eccleſiaſtical court upon ſuch an extrajudicial appointment of guardians to infants. | 


Lord Chancellor diſmiſſed the petition with coſts, the fats of the 
lunacy not being at all made out, and ſaid, he was ſurpriſed upon 
what pretence the eccleſiaſtical courts in the country take upon 
them to appoint guardians ex officio, without any ſuit inſtituted for 
that purpoſe, and by this means break in upon the juriſdiction of 
this court with regard to the guardianſhip of infants, and ſaid, he 
recommended it to the Attorney General to conſider, whether a quo 
warranto might not iſſue to the eccleſiaſtical court upon ſuch an ex- 
trajudicial appointment of guardians to infants, where no ſuit at all 
is depending for this purpoſe. 


Brown verſus Durſton and others, March 27, 1747. Caſe 245. 


f | H E late Sir William Fowler, on the 18th of May 1740, gave The executor 
a bond to Richard Powell, in the penalty of two hundred * a bond cre- 


ditor of Sir 
pounds, for the payment of one hundred pounds. W F. ss, 


| brings a bill 
for an account of his perſonal eftate, and if that falls ſhort of ſatisfying the debts, prays that a ſufficient part 
of the real eſtate may be ſold. The real eſtate having never been aſſets of Sir Y. F. the lands compriſed 
in a ſettlement made after his marriage, are not liable to his debts by ſpecialty, for tuey are not ſpecific 
liens upon the eſtate.” | 


Sir William Fowler made a will, and appointed executors, but 
they renouncing, adminiſtration with the will annexed was granted 
to the defendant Dur/ton: the teſtator at his death left a fon and 
three daughters, all infants, 

| : The 
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The teſtator's perſonal eſtate is inconfiderable, and covered 
judgments and other ſecurities, and therefore the plaintiff, the exe. 
cutor of Richard Powell, has brought his bill for an account of 
Sir William's perſonal eſtate, and in caſe it falls ſhort of fatisfy. 


in is d.bis, prays that a ſufficient part of his real eſtate may 
be ſold. 


The defendants, the children of Sir Milliam Faoler, by their an- 
fwer inſiſt, that he did in the life-time of his father Sir Richard 
Lower, by leaſe and releaſe of the 7th and 8th of March 1728, 
in conſideration of a marriage before had between him and Dame 
Harriot Newton his wife, and of a portion of two thouſand pounds, 
limit the ſeveral eſtates mentioned in the deed to the uſe of him 
and Harriot his wife, and their iſſue, and covenanted that he would 
within fix months after the death of Sir Richard FPœuler levy a fine, 
and ſuffer a recovery for the better aſſuring the premiſſes to the 
uſes in the releaſe, and had a power to revoke all the uſes in the 
releaſe, and to create new, 


After the death of Sir Richard Fowler, Sir William Fowler did, 
by deed dated the 7th of March 1733, indorſed on the releaſe of 
the 8th of March 1728, by virtue of the power, revoke all the uſes 
limited by the releaſe, and appointed the eſtates contained in the 
releaſe, to two perſons and their heirs, in order to ſettle the ſame in 
the manner mentioned in the indorſed deed, 


Recoveries were ſoon after ſuffered of theſe eſtates, and by leaſe 
and releaſe dated the 4th and 5th of July 1734, in conſideration of 
the marriage, and other conſiderations, and for providing a jointure 
for the defendant's mother, and for ſettling the ſaid eſtates on the 
iſſue male of the marriage, and for making proviſions for daugh- 
ters, and younger children, in performance of the truſt created by 
the deed of the 7th of March 1733, Sir William F:wler did convey 
to two perſons, and their heirs, the ſaid eſtates to the uſe of the de- 
fendant's father for life, remainder to truſtees to ſupport contingent 
remainders, remainder ſubject to the proviſo made for defendant's 
mother, to Newton and Sloane for two thouſand years, upon truſt for 
raiſing portions for the daughters, and younger children of the mar- 
riage, remainder to the firſt and other ſons in tail male of Sir Milliam 
Fowler, remainder in fee to the father, 


The defendant, the preſent Sir William Faroler, inſiſted, that Dame 
Sarah Fowler, the widow of his grandfather Sir Richard, is ſtill 
living, and therefore ſuch part of the eſtate as was her jointure, 
whereof ſhe was in poſſeſſion, was not affected by the recovery ſuf- 
fered by his father, but the defendant is intitled thereto as tenant in 
tail male in remainder, expectant on the death of Dame Sarab 
Fowler, by virtue of the ſettlement made thereof previous to the 

3 marriage 


_ 
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and ſect aſide. 


a recovery, and declared the uſes according to that covenant. 


LoRD CHANCELLOR. 


marriage of Sir Richard Froler with Dame Sarah; and the other 
defendants, the younger children of Sir William, likewiſe infiſt, that 
the teſtator did not die ſeiſed of any real eſtate ſubject to his debts, 
but long before his death had ſettled the ſame in ſuch manner that 
they became intitled to it on his death, as purchaſers for a va- 
luable conſideration diſcharged of any debts or other incumbrances. 


The council for the plaintiff inſiſted, that in caſe any ſuch ſettlement 
was made, it was executed after marriage, and merely voluntary, nor 
was any ſum ever paid as a portion with Dame Harriot, Sir William's 
wife, and therefore ſuch ſettlement ought not to prevail againſt the 
teſtator's creditors, but as to them ought to be deemed fraudulent, 


Mr. Solicitor General for the defendants argued, that this ſettle- 
ment is not fraudulent, though made after marriage, and though 
no portion was paid, for there were no debts then due from Sir Wil- 
lam Fowler, that he covenanted by the firft ſettlement to make a 
good ſettlement, and afterwards, when his father died, he ſuffered 


The queſtion is, whether this laſt ſettlement is fraudulent and 
void againſt the bond creditors of Sir William Fowler ? And as to 
this, the real eſtate was never aſſets of Sir Wilkam Fowler, and 


yet will not do ſo as to the debts by ſpecialty, 


dants the infants. 


April 19, 1747. Firſt ſeal after Eaſter term. 


therefore the lands comprized in this ſettlement were not liable to 
his debts by ſpecialty, for the debts by ſpecialty are not ſpecific 
liens upon the eſtate; and the debtor Sir William Fowler has done 
no more by this recovery, with regard to his creditors, than what 
was done by his father's marriage ſettlement, for by that ſet- 
tlement the ſon of Sir William would be now tenant in tail, and his 
entailed eſtate would not be liable to his fathers debts, and the re- 
covery, though it would let in all ſuch debts as were ſpecific liens, 


Lord Hardwicke therefore diſmiſſed the bill againſt the defen- 


Caſe 246. 


1 iſſued out of chancery for the examination of wit- , Hlainuf 
neſſes directed to Sweden; after each party had ſtruck off four, may ſerve any 


two of the de- 


there remained four ef a ſide; the plaintiff now moved that he 
might be at liberty to ſerve any one or two of the defendant's com- 


miſſioners with notice of the execution of it. 


fendant's com- 
miſſioners with 
notice of the 
execution of 


the commiſſion, and is not tied down to thoſe only as the defendant ſhould chule. 
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Mr. Bignell for the defendant inſiſted, that according to the rule 
of the court the plaintiff ought to ſerve ſuch two of the defendant's 
commiſſioners as he ſhould chuſe, or otherwiſe it might be in the 
power of the plaintiff to chuſe thoſe out of the four that he liked 
beſt, which might be a prejudice to the defendant. 


Lord Chancellor ordered that the plaintiff ſhould be at liberty to 
ſerve any two of the defendant's commiſſioners, and that the fr 
could never be as Mr. Bignel laid it down, becauſe it would be at- 
tended with this inconvenience, that if the two particular commiſſion. 
ers choſen by the defendant ſhould happen to be abſent from the 
place appointed for the execution of the commiſſion, or either of 
them ſhould be dead, it could not be executed, and for that very 
reaſon the court lets four commiſſioners ſtand on each fide to guard 
againſt ſuch accidents, 


Caſe 247. Hay verſus Hay, March 28, 1748. 


HE defendant. by petition applies to the court for directions 
upon the Maſter to review his report. 


The defendant obtained an order for the Maſter to tax the coſts 
of a trial in ejectment in the country, in which there was a verdict 
for the plaintiff. 


The plaintiff had defended a petition for a new trial, but it was 
granted notwithſtanding. 


The Maſter, in taxing the coſts, of a former trial, allowed 171. 
odd money to the plaintiff for his coſts, in oppoſing the petition for 
a new.trial ; he likewiſe allowed 5%. for the | TA s briefs, and 
54. 55. for copies to council. 


Lord Hardwicke declared he knew of no rule for allowing the 
coſts of ſuch a motion or petition, where the other fide prevailed, 
but ſaid in this caſe, as the plaintiff was obliged to defend the firſt 
petition for the new trial, as it was neceſſary the court ſhould grant 
it on terms only, he was of opinion the Maſter had done right to 
allow that; but if the application for a new trial had been upon 
clear grounds and plain facts, then he ſhould have been of opinion 
the plaintiff ought not to have had his coſts, 


As to the briefs, he ſaid, they might ſerve again upon, the ſecond 
trial, and therefore. diſallowed the 51. 50 for copies to council. 
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In the matter of Heli a Lunatick, March 31, 1748. Cale 248. 


A* application was made by the heirs at law for reſtitution of ad econ 

goods, taken by Kent and Pain, inn-keepers, belonging to a | in queſ. 
tion, the court 

will make a 


proviſional order as to his effects, till the point of the lunacy is determined. 


lunatick, and that care may be taken of his eſtate. 


Lo RD CHANCELLOR. - 


One part of the Chancellor's power in relation to idiots and lu- The power 
naticks is by virtue of a ſign manual of the King, upon his coming of the chan- 


+ + cellor over 
to the great ſeal, and counterſigned by the two ſecretaries of ſtate, 7.95 


empowering. him to take care of ſuch perſons in the right of the lunaticks is by 
crown, and to make grants from time to time of the idiots or luna- fign manual 


p f the King, 
ticks eſtates. | | 1 


by the two ſe - 


The queſtion is, whether a perſon can traverſe an inquiſition of nero 

. . . . . . A te, IMPOW-= 

lunacy without bringing the lunatick in proprid perſond before the ering him to 
court, and whether the court will interpoſe by making any provi- take care of 


fional order for the care and cuſtody of the eſtate, till the lunacy is m = 
finally determined. right of th 


crown, and 
to makegrants 


In Fitzherbert's Nat. Brev. under title De idiofa inquirendo & ex- N 
aminando 5 32. it is laid down, That though a man be found an 
* idiot by inquiſition taken before the ſheriff, and by their exami- 
nation, &c. and that be returned into the Chancery, yet he who 
is ſo found idiot may in perſon, or by his friends, come into the 
Chancery before the Chancellor, c. and ſhew the matter, and, 
* pray that he may be examined before the Chancellor, whether he 
* be ideot or not, and if upon examination he be found no idiot, 
then the inquiſition found before the ſheriff, and alſo the exami- 
* nation which the ſheriff hath made and returned thereupon, ſhall 


© be of no effect, but the ſame office ſhall be taken as void with- 
out any other traverſe.” 


cc 
cc 


The ſame holds as to an inquiſition of lunacy, though the conſe- 
quences are different. & 


Lord Hardwicke made a proviſional order of the lunatick's effects, 


and that Kent ſhould produce Mr, Hely next day for the inſpection 
of the court, 


Blount 
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Caſe 249, Blount verſus Blount April, 25, 1748. 


The advan- J T was prayed by petition that the plaintiff, who was purchaſer 


tage a purcha- 4 
n of an eſtate ſold by a decree of this court for payment of the 


from the wear debts of the plaintiff's father, may pay intereſt for the purchaſe 

ing. _ - money from the time of his being confirmed the beſt purchaſer the 

been conſder- 18th of October 1 744. 

ed as a reaſon 

Ry b court At the time the purchaſer was let into poſſeſſion of the eſtate, a 
ns (mall part conſiſted in rack-rents, but the greateſt part was ſtanding 


intereſt for the ; 
purchaſe mo. out in reverſions upon lives; two of thoſe reverſionary eſtates are 


ne fallen in ſince the purchaſe. 


Tt was inſiſted for the petitioners, that unleſs there is ſomething 
to take it out of the common rule, this is an application of courſe, 
and the caſe Ex parte Manning, 2 P. Wms. 410. was cited by Mr, 
Tracy Atkyns, where Sir Foſeph Tekyl ſaid, © that after a report of a 
e perſon's being the beſt purchaſer has been abſolutely confirmed, 
from that time he is ſure of his title and his purchaſe, though the 

e tenant for life had died the next day, and from that time the life 
„ was wearing, which is equivalent to the taking of the profits; and 
* in caſe the purchaſer had taken the profits, he muſt certainly have 
ce paid intereſt, and directed the purchaſer to pay intereſt from the 
time of his being abſolutely confirmed the beſt purchaſer,” 


* 


The caſe of Davy verſus Barber, January 15, 1742, (See 2 Tr, 
Atk. 489.) was likewiſe cited to ſhew, that the contingency of lives 
falling in has been conſidered as the rents of the eſtate, and ſuch an 

advantage to the purchaſer, that the court will on that account 
charge a purchaſer with intereſt on his purchaſe money till paid. 


Mr. Attorney General for the purchaſer ſaid, it was reaſonable 
he ſhould make ſome compenſation to the perſons intitled to the 
purchaſe-money for this advantage which has happened by drop- 
ping in of lives ſince the purchaſe, but that he ought not to be 
charged with intereſt for the purchaſe-money till the conveyances 
from all proper parties have been executed to him, which are not 


yet done. 


Mr. Wilbraham of the ſame fide inſiſted, that a purchaſer is not 
obliged to pay bis money till he has a good title, and if it is not 
imputable to the plaintiff that he has been guilty of laches in not 
procuring a title, he ought not to be charged with intereſt : It is the 
vendor's buſineſs to ſee a good title is made, and not the purchaſer's; 
and as this is a dry reverſion, and the purchaſer has received very 
little advantage from it, it would be hard to make him pay intereft 


from the time he has been let into poſſeſſion, 


2 Mr. 
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Mr. Solicitor General in reply ſaid, nothing was wanting to make 
he purchaſer a good title, but a bare aſſignment of a mortgage term, 
on paying off the mortgagee, who was very willing to take his 
money. 


One of the eſtates was let out on three lives in 1676, upon a re- 
ſerved rent of one pound only, it is moſt probable they may all 
fall in at a year's. diſtance at furtheſt, for it is 72 years fince the 
.eſtate was let out on lives, and conſequently the youngeſt of the 
lives muſt be turned of ſeventy. | 


k LY 


LoRD CHANCELLOR, 


I am of opinion the plaintiff ſhould not pay intereſt, and ſeveral 
diſtinctions have been taken in caſes of this kind. 


To be ſure, neither in the purchaſe of eſtates in poſſeſſion, or in It is ret a ge. 
reverſion, whether purchaſed under a private agreement, or purchaſed veralrole, that 
under a decres for a ſale, can it be laid down im certain that from the tes ander 


eſtates under 
time of poſſeſſion, a purchaſer ſhall pay intereſt. p privce 5 


4 decree for a fale, ſhalt from the time of poffeſiion pay intereſt. 


As to eſtates in poſſeſſion upon a private purchafe, the. court ne- The court in 
ver regards — agus andelne te Sar 3 bur the time of the {Yarns of 
execution of conveyances, and even there, if the vendor has made regards he 
default in letting the vendee into poſſeſſion, he ſhall not pay intereſt __ of 
for the purchaſe money; but if he has taken poſſeſſion, the court purchaſe, but 
will give ſuch intereſt as is agreeable to the nature of the land pur- the time of 


chaſed the execution 
. of the con. 


ances, and 
In biddings before Maſters, they are mate general, and the court den then the 
diſcourages any particular terms to be put upon thoſe biddings. enters 
| F. only from the 
If the purchaſer has not had poſſeſſion upon execution of convey- _ mn 
ances, he ſhall not pay intereſt at all; from the time of the delivery jjveres. 


of poſſeſſion he ſhall. 


So much for eſtates in poſſeſſion; next, as ts dry reverſions ; in 
*Owen's caſe, that has been mentioned, he was intitled to all the 
profits during the intermediate time, and he was intitled to a dry re- 
verſion after an eſtate for life; Owen was tenant by the courteſy, 
and the court was of opinion he had created difficulties in refpe& of 
the conveyance which was to be made to him, that he need not to 
have done, and therefore were of opinion he ought to pay intereſt 
from the time he ought to have executed the conveyance. | 


Vo IL. III. | 7.2 The 
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The preſent is a middle caſe; the father creates a thouſand years 
term for particular purpoſes; the truſtees did not think proper to 
take poſſefſion; the plaintiff therefore, as heir at law, took pofle(. 
Hon, and afterwards becomes purchaſer of the eſtate, and accounts 
for profits before the Maſter to Michaelmas 1745, a year after be- 
ing confirmed the beſt purchaſer. 


> 2... te ES 


It is ſaid he is a purchaſer of a reverfionary eſtate, bnt it is not 
ſo, he is the purchaſer of a thouſand years term, and is himſelf owner 
of the reverſion. 1 


The eſtate conſiſted chiefly of lifeholds, and therefore it is inſiſt- 
ed, as they are perpetually falling in, he ought not to run away 
with the benefit of this, and yet not pay intereſt for the purchaſe 
money. e 6 


And, to be ſure, in general this may be right, but I do not know 
yet whether he may be the purchaſer ; for poſſibly the father may 
not make a good title, and beſides, he is not in poſſeſſion under the 
purchaſe, but as heir at law of his father, on the truſtees of the 
1000 years term refuſing to take poſſeſſion, 


But if theſe leaſes are renewed, I think it is reaſonable Mr. Blount 
ſhould account for the fines, as being part cf the profits of the eſtate 
conveyed by the thouſand year's term. | 


Therefore this is a middle caſe, diſtinguiſhable from the caſe of 
a dry reverſion, and from Otven's caſe. . 


Where, after Where eſtates for lives have dropt in between a perſon's being 
a perſon is re reported the beſt purchaſer by the maſter, and his taking poſſeſſion, 
archaſer, the court have either directed a purchaſer to make ſome compenſa- 
lives drop is, tion in confideration of the eſtates being bettered, or otherwiſe to 
dee wy go before a Maſter again, and the eſtate to be put up for a 
purchaſer to NEW bidding. | 
make ſome 
compenſation 


in reſpeft o But here no poſſeſſion was delivered to the purchaſer by virtue of 

the eſtates be- his purchaſe, nor is it his default at all that the conveyances have 

ing bettered. not been made, and is ſubject to an account, and therefore no pre- 
tence for making him pay intereſt. | 


As to what has been ſaid of the advantage a purchaſer receives 
from wearing out of lives, I never knew the court take this into 
their conſideration as a reaſon for a purchaſer's paying intereſt. 


But I will direct the Maſter to inquire what increaſe of valuc 
has ariſen by the falling in of lives ſince the purchaſe of the eſtate, 


and what has been received for heriots by the purchaſer, oo 
es 


in the Time of Lord Chancellor HARDWICEE. „ 39 


fies in letting out eſtates again; and declare they ought to be con- 
fidered as part of the profits of the truſt-eſtate of a thouſand years, 
and let Mr. Michael Blount account for the ſame in a ſubſequent ac- 
count to be taken by the Maſter, and let him proceed in his pur- 
chaſe. | Wk 


Ex parte Croxall, miniſter of the united pariſhes of St. Caſe 250, 
Mary Somerſet and St. Mary Mounthaw in the city of 
London, April 25, 1748. | | 


bi he petition prayed, that Lord Chancellor would iſſue his A petition te 


+ . Lord Chan- 
warrant for levying the ſums of money mentioned in the pe- lor do in 


tition, on ſeveral of the inhabitants of theſe pariſhes who had re- his warrant 


fuſed to pay the miniſter his dues according to an aſſeſſment in 168 f. for levying 
| therein men- 


It depended upon the conſtruction on the ſtatute of 22 & 23 Ch, 2. tioned on the 
chap. 1 5. intitled, An act for the better ſettlement of the mainte- inhabitants 


q bo had re- 
nance of the parſons, vicars and curates, in the pariſhes of the city fuſed the — 
of London, burnt by the fire. | . — 


| : an aſſeſſment 
The queſtion was, whether the great ſeal has an authority under in 1681. un- 


this act to iſſue ſuch warrant as is prayed, if the Lord Mayor, upon ger the 28 


fees : . for the bettet 
an application to him, refuſes to iſſue one. ſettling the 


maintenance 
The council for the petitioner, in ſupport of the authority 5 
the great ſeal, cited the caſe © 22 Savage, rector of the united yariſhes of the 
« pariſhes of St. Andrew Wardrobe and St. Anne Blackfriars, and oy * 
'« ex parte Mood, rector of St. Michael Royal and St. Martin Vintry, pre. 1; ,,, 
<« which came before Lord Harcourt on petition the 2gth of Ofo- Lord Moyer 
« ber 1713. ſetting forth, that the petitioners had reſpectively de- _— 5 
© manded of the inhabitants the reſpective rates and arrears for the n bis 
_ houſes, &c. in their reſpective occupations, but they refuſed to 1 
a >; . . . iflreſs, this 
pay the fame, and that the petitioners applied to Sir Richard 7"? * 72 
** Hoare, Lord Mayor, for ſuch warrants as the act of parliament :6:r warrant 
directed him to grant for levying the ſaid money, and he refuſed /7 — 
to grant ſuch warrants; wherefore it was prayed that his Lordſhip fn. 
would grant the petitioners his warrant to levy the ſeveral ſums 
of money ſo reſpectively due to them, by diſtreſs and ſale of 
* ſuch goods of the pariſhes ſo refufing to pay, according to the 


directions of the act of parliament. 


CC 
cc 


<c 


Lord Harcourt thinking the matter of the petition was of great 
conſequence to the inhabitants of the ſeveral pariſhes mentioned in 
the act, as well as to the clergy of the city of London, as no ſuch 
complaint ſince the making of the act had been before made to the 
Lord Chancellor, or Lord Keeper of the great ſeal, or to any two 


of 


CASES Argued and Determined 


of the Barons of the Exchequer, deſired the aſſiſtance of Mr. Baroy 
Bury and Mr. Baron Price; and on the ſecond of December fol- 
Jowing it came on again in their preſence, when it appeared that 
ſeveral of the quarterly ſums claimed by the petitioners became due, 
and in arrear, when the houſes, or other hereditaments, whereon 
ſuch quarterly ſums were aſſeſſed, ftood empty, or were in the poſ- 
ſeſſion of former tenants or occupiers thereof; and a queſtion 
thereupon ariſing, whether ſuch ſums ſo aſſeſſed upon the ſeveral 
houſes within the ſeveral pariſhes mentioned in the act, for making 
up certain annual ſums Ta money to be paid in lieu of tithes, were 
become a fixed or real charge upon the houſes whereon they had 
been ſo aſſeſſed, fo that the arrears which became due in the time 
of former tenants, or when the houſes wete empty, might be levied 
on the ſucceeding tenants ; the further confideration of the petitions 
were adjourned to the 23d of December, upon which day the two 
Barons certified their opinion, That by the ſtatute, the ſums of 
% money which have been duly according to the directions of the 
act aſſeſſed upon the ſeveral houſes, Cc. within the pariſhes in the 
act are become real charges upon the houſes, c. whereon they 
<< were ſo aſſeſſed, fo that the arrears which ought to have been 
paid by the former occupiers of the houſes, or which became 
due when the houſes ſtood empty, may be levied by diſtreſs and 
* ſale of the goods of the preſent occupiers ; and Lord Harcourt 
declared he intirely concurred in opinion with the Barons, and 
that the petitioners were at liberty to apply to him for warrants 
of diftrefles, as prayed by their petition ; but directed them firſt 
to demand from the ſeveral perſons mentioned in the petitions the 
reſpeQive ſums due from them, that they might have an oppor- 
tunity of paying them without further trouble or charge. 


XC 
40 
4c 


cc 


Lord CHANCELLOR, 


The act of parliament direfts, that the alderman of each re- 

e ſpetive ward within the city of London, wherein any of the 
* ſaid pariſhes reſpectiwely he, and his deputy or deputies, and 
the common - council-men of each reſpective ward, with the 
* churchwardens, and one or more of the pariſhioners of each re- 
<<< ſpeQtive pariſh wherein the maintenance is reſpectively to be aſ- 
ſeſſed, to be nominated by ſuch reſpective alderman, deputy, 
common council-men and churchwardens, or any five of them, 
*«« whereof the alderman or his deputy to be one, ſhall at ſome con- 
< venient and ſeaſonable time aſſemble and meet together in ſome 
« place within each of the reſpective pariſhes in ſuch reſpective 
„ ward wherein the maintenance aforeſaid is to be aſſeſſed, and 
they, or the major part of them ſo aſſembled, ſhall propor- 
tionably aſſeſs upon all houſes, ſhops, warchouſes and cellars, 
wharfs, keys, cranes, waterhouſes and tofts of ground, and all 
other hereditaments whatſoever, the whole reſpective ſum 2 
1 cc ths 


in the Time of Lord Chancellor HARD WISE BE. 


« this act appointed in the moſt equal way, that the ſaid aſſeſſors, 
according to the beſt of their judgments, can make it. 


Another proviſion in the act is, that if any difference ſhould ariſe 
in the aſſeſſment, and a pariſhioner ſhall find himſelf aggrieved by 
the aſſeſſing of any ſum of money in the manner aforeſaid, © That 
« then upon complaint made by the party aggrieved to the Lord 
« Mayor and court of aldermen, they ſummoning as well the party 
« aggrieved, as the alderman and ſuch others as made the aſſeſſment, 
« ſhall hear and determine the ſame in a ſummary way, and the 
« judgment by them given ſhall be fmal and without appeal. 


After ſettling the manner of making aſſeſſments, and no appeals, 
then comes a clauſe that directs, upon -refuſal of the inhabitants of 
the reſpective parifhes to pay to the reſpective incumbents any ſum 
reſpectively payable, how the ſame ſhall be levied, iy 


e That it ſhall and may be lawful for the Lord Mayor of the 
« city of London for the time being, upon oath to be made before 
« him of ſuch refuſal, to grant a warrant for the officer appointed 
* to collect the ſame, with the aſſiſtance of a conſtable in the day- 
te time to levy the ſame tithes, or ſums of money ſo due and in 
* arrear, by diſtreſs and ſale of the goods of the party ſo refuſing. 


Then comes the proviſo, which gives juriſdiction to the great 
ſeal. 


Provided that in caſe the Lord Mayor or court of aldermen 


< ſhall refuſe to execute any of the reſpective powers to them 
* this act granted, or to perform all and every ſuch thing relating 
< either to the aſſeſſing or levying of the reſpective ſums aforeſaid, 


* That then it ſhall and may be lawful for the Lord Chancellor, 
or Lord Keeper of the great ſeal for the the time being, or any 
two or more of the Barons of his Majeſty's court of Exchequer, 
by warrant under his or their reſpective hands and ſeals to do and 
perform what the ſaid Lord Mayor and court of aldermen, ac- 
cording to the true intent and meaning of this act might, or 
ought to have done, and by ſuch warrant either to impower any 
perſon to make the reſpective aſſeſſments, or to authorize the re- 
ſpective officers appointed to collect the ſums aforeſaid, to levy 
** the ſame by diſtreſs and ſale of the goods of any perſon that ſhall 
** refuſe to pay the ſame in manner and form aforeſaid, | 


cc 
ce 
cc 
ce 
cc 
ec 


cc 


I muſt take it here as if the aſſeſſment was made, 


The authority of the great ſeal does not extend to every caſe 
under this act, but only where there has been a refuſal by the Lord 
Vor, III. oF Mayor 
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Mayor, @&c. to execute the powers granted to them, there the Lorg 
Chancellor, or, &c. for the time being, are to iſſue a warrant, Ge. 


Here the Lord Mayor has heard the parties, and is of opinion 
not to grant a warrant. 


In one caſe the act did not intend to leave the miniſter ſo far in 
the power of common council-men and churchwardens as to abide 
by their determination, but he has his appeal; and it does not only 
give an appeal to the miniſter, but to the inhabitant, for the words 
are, If any variance or difference in the aſſeſſment, and a pariſhioner 
ſpall find himſelf aggrieved, &c. and Lord Mayor's determination is 
final there, 


In the other caſe where there is no controverſy about the aſſeſſ. 
ment, but a refuſal to pay; and though the words are, /hall and 
may be lawful, yet that is imperative upon the Lord Mayor, if a juſt 
demand. | | 


In caſe of any variance or difference in the aſſeſſment between 
the miniſter and the pariſhioners, and appeal to the Lord Mayor, 
the court of Chancery or Exchequer have no juriſdiction, unleſs the 
Lord Mayor refuſes to take cogniſance, becauſe that would be re- 
fuſing to execute their own power, but if they have entered into 


the conſideration of the grievance in any manner, their appeal 
would be final. 


In the preſent caſe the only act the Lord Mayor was to do, was 
to iſſue a warrant ; he has refuſed it, and unleſs I enter into the que- 
ſtion, whether Lord Mayor ought to have iſſued a warrant, I can ne- 
ver judge whether he had a power to do it or no. 


Here is, as it appears to me, a plain diſtinction in the act of par- 
liament, for this warrant muſt have been founded upon an aſſeſſ- 
ment; and as to the pariſhioners, if the Lord Mayor had iſſued a 
warrant improperly, an action of treſpaſs would have lain againſt 
him, and that might be his reaſon for refuſing it. 


Upon the whole, I think this court has a juriſdiction to inquire 
whether the Lord Mayor has done right in refuſing the warrant, - 
and if of opinion he has done wrong, I can iſſue my warrant for 
levying the ſums aſſeſſed ; and his Lordſhip gave directions accord- 


ingly. 
There being a diſpute whether part of the premiſſes were liable 


to the aſſeſſment, by conſent of all parties, the court referred it to 
arbitrators, 


Callaghan 


in the Time of Lord Chancellor Hazpwicxs. 643 


Callaghan verſus Rochfort, April 27, 1748. Caſe 251. 


Motion was made for a commiſſion to Cork in Ireland to ex- 
A amine witneſſes to the credit and competency of a perſon 
who had given evidence in the cauſe, and againſt whoſe compe- 
tency the party now moving had exhibited articles after publica- 


tion paſt. 


Lord Chancellor denied the motion, and ſaid, it was never al- The court 


pager ; , : will not allow 
lowed to exhibit articles againſt the competency of a witneſs after e 


publication, becauſe this might have been objected to and inquired eshibited a- 
into upon the examination; and for this very purpoſe the witneſs is gainſt the 


| . competency 
to be ſhewn to the clerk in court of the oppoſite party, though at 5. 3 


the ſame time he ſaid, it might be reaſonable to allow an examina- 4er publica- 


tion to competency after publication, where the objection to the 28 
competency aroſe from a matter that came to the knowledge of he bega ob. 


the party after the examination; and the proper way to apply for jected to and 
this, would be not by exhibiting articles, but by motion for leave iaduired into 


- a 0 8 upon th 9 
to examine to this matter upon a foundation of Ignorancè at the ne 


time of the examination. 


As to the commiſſion to examine in ſupport of the articles which The court 


went to the credit of the witneſs, Lord Hardwicke ſaid, the court oo _ | 


will allow ſuch articles to credit after publication, becauſe the mat- ;, he credit of 
ters examined to in fuch caſes were not material to the merits of 4 wine of- 


the cauſe, but only relative to the characters of the witneſſes, an 3 


yet no commiſſion was ever granted into foreign parts to ſupport the matter 


ſuch articles, (and Ireland, though belonging to the dominions of 9 


the crown of Great Britain with reſpect to the juriſdiction of this „ere not ma- 
court, is conſidered as a foreign part), becauſe this would introduce terial to the 
a certain method of delay; and if it was ever to be granted upon gu, Bs 
great neceſſity, and in a caſe of conſequence, the only ground of it not where 
. muſt be, that no perſon in England could ſwear any thing as to the commiſ- 
he witneſſes credit: but the affidavit which has b d in this 199,570 89 
tne witneſſes credit: but the affidavit which has been read in this fo foreign 
caſe to induce me to grant the commiſſion is ſilent as to this, ſo parts, becauſe 
that there may be perſons here who can ſpeak both for and againſt this would in- 
troduce a cer- 


the credit of the witneſs. tain method 


of delay, un- 


And as theſe applications are moſt frequently made for delay ”y 3 


merely, his Lordſhip ſaid he ſhould be extremely cautious how he can ſwear to 
grants them; and as there was no abſolute neceſſity in this caſe, he cnt" nas 
denied the motion, 4 — 
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Caſe 252. | July 30, 1748. 
To a bill HE bill was brought to ſet aſide an award, and the arbitra. 
brought a- tor was made a party, and ſeeks a diſcovery from him of 


— the grounds and foundation upon which he made the award, and to 


ing a diſco- ſet it forth minutely in his anſwer. 
very of the 


.. grounds on which he made his award, he pleaded in bar that he was not obliged to ſet them forth; the 
court thought it ynreaſonable he ſhould be put to ſo muck trouble and expence, and allowed the plea. 


The arbitrator pleaded in bar to ſo much as ſeeks ſo particular a 
diſcovery, that he was not obliged to ſet forth minutely the grounds 
and foundation upon which he made his award. 


Loxd CHANCELLOR. 


If there bea Unleſs. there is corruption or partiality in an arbitrator, the 
. uy party cannot ſet aſide his award; and if it ſhould be allowed to 
3 make arbitrators defendants, and give them all this trouble to ſet 
the party forth the particular reaſons upon which they founded their award, 
2 it would introduce very great inconvenience, and be a diſcourage- 
— the ment to any perſon to undertake a reference; if there was any pal- 
party in whoſe pable miſtake made by an arbitrator, or miſcalculation in an ac- 
— 2 count, that had been laid before him, the party aggrieved might 
to have itrec- bring his bill againſt the party, in whoſe favour the award is made, 
— at to have it rectified, and not againſt the arbitrator, 
bitrator. a 
His Lordſhip ſaid, he did not know whether there was any 
eſtabliſhed rule of the court with regard to arbitrators. ſetting 
forth the reaſons of their award, and how far they were obliged 
to diſcover, and how far not; but if there was none, he ſhould not 
ſcruple to make one, becauſe it would be unreaſonable to put an 
arbitrator to ſo much trouble and expence, as ſuch an anſwer mult 


neceſſarily give them. Lord Hardw:cke allowed the plea. 


Fonercat 


in the Time of Lord Chancellor HARD wick. 645 


1 


Fonereau verſus Fonereau, Auguſt, 5, 1748. Caſe 253. 


Deviſe to Claudius Fonereau, when he ſhall have attained the 3 * 
age of twenty-five years, of one thouſand pounds, which the 100 J. when 


teſtator empowered his four ſons his executors, guardians, and truſ- he attains 25, 

tees of the will, to lay out on ſuch ſecurities as they ſhall think fit, ud the exe- 
 @ * 5 cutors em - 

and the intereſt or income thereof to be for or towards the education powered to 


of the infant as they ſhould think fit, as alſo part of the principal to lay it out on 


put him apprentice, and the remainder to be paid him when he — 258 
ſhould have attained his age of twenty-five, and not before. tereſt thereof 
towards the 


infant's education, as alſo a part of the principal to put him apprentice, and the remainder to be paid him 
at 21, and not before; the legatee died at 19, and the father applies to have the ſecurities transferred to him + 
The time of 25 years is put only to poſipone the payment, and not the veſling of the legacy, and the father as the 
repreſentative of the ſon intitled to it. 


A petition by the father, the repreſentative of the legatee, who 
died at nineteen, to have the ſecurities transferred to him. 


Lord CHANCELLOR. 


The queſtion is, whether the time of twenty-five years is put in, 
in order to poſtpone the veſting of the legacy, or only to poſtpone 
the payment of it? 


I am of opinion it is only to poſtpone the payment. 


It is true, there is a diſtinction where a legacy is given to one at 
his age of twenty-one, there it is not veſted; but where it is to 
him, to be paid at twenty-one, it is veſted ; this diſtinction now 
is abſolutely ſettled. | 
But there are caſes where when a teſtator gives intereſt in the D 
mean time, he gives a property in the principal, unleſs ſomething work, a lega- 


ariſes on the face of the will to take off the force of it. ey in the mean 
| | x time, he gives 


Lord Hardwicke then read the will, and ſaid, if the words when the rkacinad, 
he ſhall have attained twenty-five, had been left out, and it had been, _ ſome- 
I give to Claudius Fonereau a thouſand pounds, which I empower an fe will to 
my executors, &c. to lay out at intereſt, and apply for his educa- take off the 
tion, and to pay the reſidue at twenty-five, this would be annexed force of i. 


to the payment only. 


There is a direction for diſpoſal of part of the principal to put 
him out apprentice ; for though the word is empower, yet it is obli- 
gatory upon executors to lay out one thouſand pounds upon ſecuri- 
ties, and they may, if they pleaſe, take the greateſt part of the 
principal for this purpoſe. e 

Vor. III. i 8 B | -——— 


| 
* 
i 


© The ecclefia- If a legacy be deviſed to A. to be paid at twenty-one, and intereſt 


| 3 is given, the eccleſiaſtical court will decree payment immediately, 


payment of the intereſt being for delay of payment; but if to A. to be paid at 


be paid at 21, | 
and intereſt is given; otherwiſe if without giving interg/t, for there it will not accrue till the time comes at 
. Which the legatee would have been 21 if living. 


FC. f his. , Cale 254. Le Meue verius Le {Veve, December 9, 1748. This cauſe 
Aw. .. . Acad far Judgment . 


notice of the as the only ſurviving children of the defendant Edward Le Neve, by 


— Equity in the the defendant Edward Le Neve, and the defendant Mary his wife, 


| withſtanding hold eſtates exonerated and diſincumbered. 


This is ſomething like the caſe in Lord King's time, of The A.. 
 - forney General and Hall, where the teſtator gave a legacy to one for 
life, and ſo much as he did not diſpoſe of, gave to a charity; it 
was held the legatee might diſpoſe of the whole: ſo here, if for 
the legatee's benefit, they might take almoſt the whole to place him 
out apprentice ; as if, for inſtance, they ſhould put him to a Turkey 
. merchant, where they inſiſt upon a large fum with an apprentice, 


He directed the ſecurities to be transferred to the father, who i 
the repreſentative of the legatee. 


a legacy im twenty-one, without giving intereſt, then intereſt will not accrue 


1 ge. till the time comes at which the perſon would have been twenty. 


viſed to 4. to one if living. 


Log DP CHANCELLOR. 


The agent of H E bill was brought by the plaintiffs Peter Le Neve, and 
— | Hugh Pigot, and Elizabeth his wife, late Elizabeth Le Neve, 


firſt articles Henrietta his late wife, deceaſed. | 


made on her 
huſband's firſt a . p 
marriage, The end of the bill was in general to have the execution of a 


> dee truſt of leaſehold eſtates ſettled upon the late wife of Edward Le 
her, and i Neve, and the iſſue of that marriage, by articles previous to the 
alſoa ſuſicient marriage, dated July 1, 1718, and that the conveyances made by 
4 wr the to two truſtees, may be ſet aſide, and delivered up as voluntary, 
ſecond articles being made after notice of the articles of July 1, 1718, or of the 


nd ſettle- f | 
— * other conveyances made in purſuance thereof, and to have the leaſe- 


theſe only 


_— The facts were, that in 1718, the defendant Edward Le Neve 


intermarried with his firſt wife Henrietta Le Neve, who had a con- 
ſiderable fortune, and articles were executed previous to the mar- 
riage, dated July 1, 1718, whereby the father of Edward, in con- 
ſideration of Henrietta's fortune, Cc. covenanted with truſtees, to 
' convey to them ſeveral eſtates, and ſome leaſehold, amongſt the 


reſt, near Sobo-Square,. in the county of Middleſex, to permit 8 
2 . wars 


in the Time of Lord Chancellor Hazpwicks. 


ward Le Neve the 2 to receive the rents and profits during 
his own life, and his death, to pay to Henrietta 2501. a year, 
in caſe ſne ſurvived Edward; and after the deceaſe of Edward and 
Henrietta, that the faid eſtates ſhould remain to their iſſue, in ſuch 
manner as Edward the younger ſhould by will or otherwiſe appoint, 
and for want of ſuch iſſue, to the uſe of Edward Le Neve the father, 


and his heirs. 


The 16th of June 1719, a ſettlement was made in purſuance 
of the articles. 


The marriage took effect, and Edward and Henrietta had iſſue 
the plaintiffs Peter and Elizabeth, and Henrietta died in July 1740, 
leaving no other children. I 


Twenty-five years after the firſt marriage, Edward Le Neve en- 
tered into a treaty of marriage with the defendant Mary, and by 


articles dated November 16, 1743, previous to the marriage, Ed- 


ward, in conſideration of ſuch marriage, covenanted with the truſ- 
tees, the defendants Dandridge and Norton, to convey theſe very 
leaſehold eſtates near Sobo-Square to them, their executors, &e. 
within three months after the marriage, in truſt to pay the defen- 
dant Mary out of the rents of theſe meſſuages, in caſe ſhe ſurvived 
him, a clear annuity of one hundred and fifty pounds for her life, 
for her jointure, &c. 


The marriage took effect, and three months after, on the 2oth of 
January 1743, a ſettlement was made purſuant to the articles. 


The fettled eſtate conſiſting; of houſes in Middleſex, was ſubject 
to the regiſter act of 7 Ann. c. 20. | 


The ſecond articles and ſettlement were regiſtred, but not the firſt, 


Eduard Le Neve mortgaged the houſes likewiſe. 


The bill was brought in order to ſet the ſecond articles and ſettle- 
ment out of the way, and that they may be poſtponed to the firſt 
articles and ſettlement, upon this equity, that the defendant Mary 
Le Neve had notice of them. 


The council for the plaintiffs admit, that the regiſtring the ſecond 
articles and ſettlement have, in point of law, affected the leaſehold 
eſtates, as the ſtatute of the 7th of Queen Ann. gives the legal eſtate 
-where the effect of the regiſtring has placed it. 


Tben the queſtion is, whether equity will enable the children of 
the firſt marriage to get the better of the defendant's legal right; 
and this will depend upon the queſtion of notice. 
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Firſt, Whether it appears ſufficiently, Joſeph Norton was attor- 
ney for the defendant Mary, in the tranſaction of her marriage, 


Secondly, Whether Norton himſelf had fufficient notice of the 
firſt articles and ſettlement, 


Thirdly, Whether that will affect Mary as a purchaſer, and 


poſtpone her articles and ſettlement notwithſtanding the regi- 
ſter act. | 


The fir? will depend upon the anſwer of the defendant Mary. 


She has in general denied any notice of the firſt articles and ſet- 
tlement, till ſix months after the marriage, and ſays, ©* that the 
* defendant Joſeph Norton was ſo far from being employed as Soli- 
e citor for her, in tranſacting the buſineſs of the marriage articles 
© and ſettlement, that he had been for a conſiderable time before 
% employed as an attorney for Edward Le Neve her huſband ; that 
e being at the time of marriage concerned for her huſband, ſhe 
* was thereupon induced to place confidence in him, and her huſ- 
* band aſſured her, he would take care there ſhould be a handſome 
te proviſion made for her, and recommended Norton as a proper 
<« perſon to prepare the deeds, whereby ſuch ſettlement was to be 


* made upon her, to which ſhe conſented, and that Norton aſſured her 


te that he had taken care to ſecure her one hundred and fifty pounds 
* a year, by way of jointure, and did not then, or at any time 
* before her intermarriage, give her any notice of any former ſet- 
de tlement.” | 


It has been inſiſted by the defendant Mary's council, that Joſeph 
Norton was not her attorney, or agent, but her huſband's, and that 


the attorney for one party having notice, will not affect her with 
notice. 


As in purcha- I am of opinion ſhe has admitted enough of her ſide, to make 
yr ap _- him attorney or agent for her; for if ſhe placed confidence in Jo- 
gages, the ſepþ Norton, no matter on whoſe recommendation, if ſhe relied 
ſame council enough on her huſband to take his recommendation it is ſufficient; 
Fan" are or otherwiſe it would be miſchievous and inconvenient, if this 
employed on Court was to take into their conſideration from whom the recom- 


both ſides, mendation comes; for in purchaſes, and more eſpecially in mort- 
therefore each- 


ſide is affected gages, very frequently the ſame council and agents are employed 

with ph on both ſides, and therefore each ſide is affected with notice, 
ch as i „ 3; ; 

derem can. as much as if different council and agents had been employed. 

cil and agents DE; 

1 * em- It is material how far the caſes have gone in this point, two have 

Pen. been cited, Brotherton verſus Hatt, 2 Vern. 574. and Jennings ver- 


ſus 


2 . ws © wa, 


in the Time of Lord Chancellor HaRDWI CEE. 


ſus Moore, Blincorn and others, 2 Vern. 609. the firſt was ſhortly 
this, A. makes three ſeveral mortgages to B. C. and D. and in the 
laſt mortgage B. is a party, and agrees, that after he is paid, he 
will ſtand a truſtee for D. Decreed that C. ſhall be paid before D. 
for all the ſecurities being tranſacted by the ſame ſcrivener, notice 
to him was notice to D. 


See how far this goes, the ſame ſcriveners were witneſſes, and in- 
groſſed all the ſecurities, and were in nature of agents for all the 
lenders, and very likely for the borrower himſelf, and notwith- 
ſtanding it does not appear Mrs. Hatt had perſonal notice, yet 
notice to the agent is notice to the party, and conſequently they 
e that lend laſt muſt come laſt, having notice of what was before 
e lent; and if any one, after notice, lend more money, although they 
* ſhould obtain the legal eſtate, yet would in equity ſtand affected 
with the notice, and be bound thereby.“ 


The ſecond caſe was no more than this, © Blincorn having notice 
e of an incumbrance, purchaſes in the name of Moore, and then 
agrees that Moore ſhall be the purchaſer, and he accordingly 


pays the . purchaſe money, without notice of the incumbrance ; 
* though Moore did not employ Blincorne, nor knew any thing of 


* the purchaſe till after it was made, yet Moore approving of it 
* afterwards, made Blincorne his agent ab initio, and therefore ſhall 
be affected with the notice to Blincorne. i 


The laſt goes a great way, for Moore knew nothing of the tranſ- 
action, and yet the court held, that his approving of it afterwards, 
made Blincorne his agent ab initio; this carries it further than the 
preſent, but the firſt is a clear authority, 


Theſe caſes therefore ſufficiently prove it is not at all material to 
the plaintiffs, on whoſe advice or recommendation the defendant 
Mary intruſted Norton, nor does it make any difference, that it is 
the recommendation of the huſband, any more than of any other 
perſon, | 


The ſecond conſideration will be, if it appears clearly that Norton 
was employed by the defendant Mary, then whether there is ſuffi- 
cient evidence of notice to him. | ES 
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An objection has been taken by the defendant Mary's council, Where a fact 


that, as notice hath been denied by her anſwer, if it is ſworn to by 


one witneſs only, that being but oath againſt oath, it cannot pre- 
vail to eſtabliſh the fat. | 


is denied by 
an anſwer, 
and ſworn to 
by one witneſs 


. | only, that be- 
3vg but oath againſt oath, it cannot prevail to eſtabliſh the fact, but then the denial muſt be clear, or other- 


wiſe it makes a difference. 


Vor, III. | 8 C The 
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The general rule, to be ſure, is ſo, but it admits of this diſtinc- 
tion; where the denial of a defendant is clear, it has been adhereg 
to, but where the anſwer is not a poſitive denial of the ſame fad 
but only as to part, as in the preſent cafe, as to the notice to her. 
felf only, it makes a difference. | 


Many cafes And there are many caſes where the court upon the teſtimony of 


where the FER - : hs 0 5 : 
. witneſs, whoſe credit is unimpeached, and what he ſwears un. 


decreed upon Contradicted by the anſwer, have decreed upon this ſingle evidence. 
the teſtimony 


8 The defendant Mary denies notice to herſelf, but whether there 


ſwears is un- Was notice to another perſon her agent ſhe paſſes by, without giving 
contradicted any anſwer. 


dy che anſwer. 


Denying no- This is a denial indeed as to herfelf, but is at the fame time, 

= — = what is called at law, a negative pregnant, that there was notice to 

negative preg her agent. | | 

ant there was | 

notice to her. As to the evidence of notice to Norton, it is extremely ſtrong, 

6 for he ſwears, that he had notice of the firſt articles ſome time 
before the ſecond marriage, and that he had then a copy thereof 
from the defendant Edward Le Neve, in order to take council's opi- 
nion thereon, how to be ſecure againſt the effect of them, and to 
contrive in what manner they might get the better of theſe articles, 


and therefore as to Norton there cannot be a ſtronger notice. 


The third and laſt general queſtion is, whether the notice to 
Norton will affect the defendant Mary, as a purchaſer, and poſt- 
pone her articles and ſettlement notwithſtanding the regiſter act. 


This depends upon two things. 


Firſt, Whether any notice whatſoever would be ſufficient to 
take from the defendant Mary Le Neve the benefit of the regi- 
ſter act. | 


Secondly, Whether perſonal notice to the defendant Mary is re- 


quiſite to poſtpone her, or whether notice to her agent is ſufficient 
to do it likewiſe. 45 


As to the firſt, it is a queſtion of great extent and conſequence. 


The preamble to the ſtatute of 7 Ann. c. 20. is in ſubſtance, 
© Whereas by the different and ſeveral ways of conveying lands, 
* &c. ſuch as are ill diſpoſed have it in their wer to commit 
* frauds, and frequently do ſo, by means whereof ſeveral perſons have 
< been undone in their purchaſes and mortgages, by prior and ſecret 
* conveyances, and fraudulent incumbrances. 

| 3 | Then 


in the Time of Lord Chancellor HARD wIckE. 651 


Then comes the enacting clauſe, That a memorial of all deeds 
% and conveyances, which after the 29th of September 1709 ſhall be 
« made and executed, and of all wills and deviſes in writing, where- 
« by any honors, manors, lands, Fc. in the county of Middleſox, 
*« may be any way affected in law or equity, may be regiſtered in 
« ſuch manner as is after directed; and that every ſuch deed or 
« conveyance, that ſhall at any time after, &c. be made and execu- 
e ted, ſhall be adjudged fraudulent and void againſt any ſubſequent pur- 
* chaſer or mortgagee for a valuable conſideration, unleſs ſuch me- 
“ morial thereof be regiſtered, as by this act is directed before the 
ce regiſtring of the memorial of the deed or conveyance, under j 
* which ſuch ſubſequent purchaſer or mortgagee ſhall claim, Cc.“ 


* 


What appears by the preamble to be the intention of the act? 


Plainly to ſecure ſubſequent purchaſers, and mortgagees againſt Tue intent of 


prior ſecret conveyantes, and fraudulent incumbrances. the regiſter 
| act to ſecure 


ſubſequent purchaſers againſt prior ſecret conveyances. 


Where a perſon had no notice of a prior conveyance, there the if a ſubſe. 
regiſtring his ſubſequent conveyance ſhall prevail againſt the prior, quent purcha- 


3 : : | had notice 
but if he had notice of a prior conveyance, then that was not a ſe- 515 — 


cret conveyance by which he could be prejudiced. — 2 — 
| that was not 


a ſecret conveyance by which he could be prejudiced. 


The enacting clauſe ſays, That every ſuch deed ſhall be void againſt A 
ny ſubſequent purchaſer or mortgagee, unleſs the memorial thereof fubſeguene 
be regiſtered, &c. that is, it gives them the legal eſtate, but it does purchaſer the 
not ſay, that ſuch ſubſequent purchaſer is n6t left open to any equity, les tate, 

. = wg CROSS rer but it does not 
which a prior purchaſer or incumbrancer may have, for he can be ſay he is not 
in no danger where he knows of another incumbrance, becauſe he left open to 
might then have ſtopped his hand from proceeding. which a price 

| a purchaſer or 
This caſe has been very properly compared to caſes on the incumbrancer 


27 H. 8. for the inrolment of bargains and ſales. ER 


* act was formed pretty much in the ſame manner with 
this. | . 
The words of the enacting clauſe are, That from, &c. no ma- 
** nors, lands, tenements, Ge. ſhall paſs, alter or change from one 
to another, whereby any ſtate of inheritance or freehold ſhall be 
made or take effect in any perſon or perſons, or any uſe there- 
of, to be made by reaſon only of any bargain and fale there- 
of, except the ſame bargain and ſale be made by writing in- 
** dented, ſealed, and inrolled, in one of the King's courts of re- 
cord at Weſtminſter, or elſe within the ſame county, &c. where 
| the 


40 
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* the ſame manors, Sc. ſo. bargained and fold lie, &c. and the 
* ſame inrollment to be had and made within fix months next after 
* the date of the ſame writings indented, &c.” | 


Nor any uſe thereof ſhall paſs from one to another, 


What is the meaning of this ? 


Before the making of the act any paper writing paſſed the uſe, 
from the bargainor to the bargainee, whereby great miſchiefs aroſe, 
for it intangled purchaſers, affected and injured the crown, and was 


contrary to the rule of law, which required notoriety in purchaſes, 
by feoffment and livery, c. 


Under the But what has been the conſtruction of this ſtatute ever ſince? 
re of 4 Why, if a ſubſequent bargainee has notice of a prior, he is equally 
eas 77 2 affected with that notice, as if the prior purchaſe had been a con- 


ſubſequent veyance by feoffment and livery, &c. 
bargainee bas | 


notice of a prior, he is equally affected with that notice, as if the prior purchaſe had been a conveyance by 
feoffment and livery, &c. EN | | | 


2 _ ow The operation of both acts of parliament, and conſtruction of 
. the them are the ſame, and it would be a moſt miſchievous thing, if a 
legal term ap- perſon taking the advantage of the legal form appointed by an act 
2 on of parliament, might, under that, protect himſelf againſt a perſon 


ment, and pro- Who had a prior equity, of which he bad notice. 
ret himſelf 


9 The caſes put by the Attorney General are very material. 

A prior equity | 

gf pe Suppoſe (ſaid he) the defendant Mary had by letter of attorney 
would be f Empowered Norton to tranſact the affair with her huſband, and he, 


miſchievous by means of this agency comes to the knowledge of the prior articles 
coaſequence. and ſettlement, would not this affect the principal. 


Or, ſuppoſe a purchaſer of lands in a regiſter county, orders his 
attorney to regiſter it, and he neglects to do it, and then buys the 


eſtate himſelf, and regiſters his own conveyance, ſhall this be al- 
lowed to prevail ? | 


It certainly ſhall not ; for ſuch a perſon is out of the conſequences 
which the regiſter act guards againſt, of impoſition from a prior 
ſecret conveyance, as he had perſonal knowledge of the firſt. 

There have been three caſes on the regiſter act. 


Firſt, Lord Forbes and Nelſon. 


Secondly, Blades verſus Blades, Eq. Caf. Abr. 358. PIT 
7 „ 


in the Time of Lord Chancellor Hazpwiexs, 


Thirdly, Chi val verſus Nicholls, December 10, 1725, in the Ex- 


cheguer. 1 

The firſt aroſe originally in Ireland, where there is a general re- 
giſter act, and heard on an appeal to the Houſe of Lords in Eng- 
land, the 22d and 23d of February 1722, 


The Earl of Granard, father of Lord Forbes, was ſeiſed of a 
large eſtate, of which he was tenant for life, with remainder to his 
firſt and every other ſon in tail, and had a power of leaſing for 
lives at the beſt rent, 


The regiſter act in Ireland paſſed the 6th of Queen Ann. 


Lord Granard granted a leaſe for three lives, at the rent of thirty 
pounds a year, but it was not regiſtered. 


His Lordſhip being greatly in debt, came to an agreement with 
Lord Forbes his eldeſt ſon, by the agency of Mr. Steward, to take 
upon him the payment of certain debts of his father, and to ſecure 
a jointure to his mother-in-law, and an annuity to his father. 


The eſtate was conveyed to truſtees, Mr. Juſtice Doyne, and Mr. 
Juſtice Nutt, during the life of the father. 


Mr. Steward had notice of this leaſe during the treaty between 
Lord Granard and Forbes. | 


The conveyance to the truſtees being regiſtered, they brought an 
ejectment againſt the leſſee of the lifehold eſtate, and it was heard 


before Lord Middleton Chancellor of Ireland in February 1721 who 
then made a declaration rather than a decree, that the conveyance was 


void, as againſt the leſſee; it came on again before him the 17th 
of February 1721-2, and he then determined there was full notice 


of the leaſe to Lord Forbes, and awarded a perpetual injunction rom 


time to ti me. | 


The judgment of the Houſe of Lords was, that the ſaid decree 
be reverſed, and that all proceedings at law of the appellants againſt 
the reſpondents ſhould, during the life of Lord Grenard, be ſtayed, 
on leſſees paying the rents, performing the covenants, &c. but that 
after the death of Lord Granard, Lord Forbes might be at liberty to 
try the tenants right to the leaſe. 


The decree was reverſed, not becauſe Lord Middleton had pro- 
ceeded on a wrong principle, but had drawn a wrong inference 
from it, for Lord Forbes did not inſiſt merely on the regiſter, but 


that the leaſe was made contrary to the power, and therefore the 


Vor, III. 8 D Lord 
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Lord Chancellor of Ireland was miſtaken and wrong in deereeing 
the leaſe to be good in every reſpect; and the Houſe of Lords fet 
the decree right only as to this particular part, that after the death 
of Lord Granard the eſtate would determine, and therefore it was 
left open to Lord Forbes to diſpute whether it was a leaſe purſuaht 
to the power, but gave no relief as to the regiſter act. 


The caſe of Blades verſus Blades came before Lord Chancellor 
King the ſecond of May 1727. 


William Blades in 1716. deviſed certain lands to his wife for her 
life, and after her death to his nine children ; the wife enters, but 
does not regiſter the will; the heir at la mortgages the eſtate, and 
the mortgagee has it regiſtered, and upon a bill brought againſt him 
denies notice of the will, but it was proved in evidence that he had 
notice : and the court ſaid, that having notice of the. firſt purchaſe, 
though it was not regiſtered, bound him, and that his getting his 
own purchaſe firſt regiſtered was a fraud; the deſign of thoſe acts 

being only to give parties notice, who might otherwiſe without 
ſuch regiſtry be in danger of being impoſed on by a prior purchaſe 
or mortgage, which they are in no danger of, when they have any 
notice thereof in any manner, though not by the regiſtry, and that 
they would never ſuffer an act of parliament made to prevent fraud, 
to be a protection to fraud; and therefore decreed for the plaintiff, | 


looking upon the tranſaction between the heir at law and the mort- 
gagee to be colluſive. 


Lord King as I mention this not only as a material authority, but as deter- 
iochnabie © mined by Lord Chancellor King, whom we all know was as will- 
common law ing to adhere to the common law as any Judge that ever ſat there. 

as any Judge 
that ever fat 


2 The other caſe of Chivall verſus Nicholls was in the court of 


Exchequer, the 1oth of December 1725. before Lord Chief Baron 
Gilbert, and is a clear authority for giving relief againſt the regiſtry 
act, upon an equity of notice; but then there were charges of frau- 


dulent circumſtances beſides, and therefore is not ſo ſimilar to the 
preſent. 


The ground Conſider therefore what is the ground of all this, and particu- 
of the deter- 


minations in larly of thoſe caſes which went on the foundation of notice only ; 
theſe caſes is, for Lord Forbes was on notice only, and notice too to the agent; 


that the ta- 


the eo had the ground of it plainly is this, that the taking of a legal eſtate after 
eſtate after Notice of a prior right, makes a perſon a mala fide purchaſer, (and 
ores ot not, that he is not a purchaſer for a valuable conſideration in every 
* 3 other reſpect); this is a ſpecies of fraud, and Dolus Malus itſelf; for 


* l _ he knew the firſt purchaſer had the clear right of the eſtate, and after 
e purchaſer, 


and is a or of fraud, and agrees with the definition of de/us malus in the civil law. : 
| knowing 
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knowing that, he takes away the right of another perſon by getting 
the legal eſtate. 


And this exactly agrees with the definition of the civil law of 
Dolus Malus, Dig. lib. 4. tit. 3. Lex 2. Dolum malum Servius ita 
definit, Machinationem quandam alterius decipiendi cauſa, cum aliud 
fimulatur, & aliud agitur : Labeo autem, poſſe & fine fimulatione id 
agi, ut quis circumveniatur : poſſe & fine dolo malo aliud agi, aliud 
ſinulari ; ficuti faciunt, qui per ejuſmodi diffimulationem deſerviant, 
& tuentur vel ſua vel aliena, Itaque ipſe fic deinivit, dolum malum 
eſſe omnem calliditatem, fallaciam, machinationem, ad circumve- 
niendum, fallendum, decipiendum alterum adhibitam. Labeonts defi- 
nitio vera eft. | 


Now if a perſon does not ſtop his hand, but gets the legal eſtate A maxim in 
when he knew the right in equity was in another, machinatur 4d — 
circumveniendum ; and it is a maxim too in our law, that raus &',mmini patro- 


dulus nemini patrocinari debent. Co. 3 Rep. 78. 6. cinari debent. 


Fraud or mala fides therefore, is the true ground on which the If the ground 
court is governed in the caſes of notice, and it is a conſequence of — 3 
2s of 


the decifion of the former queſtion, that notice to the agent is ſuffi- the party, it 
cient ; for if the ground is the fraud or mala fides of the party, then 10 all one whe- 
ws e's . ien e e (acer by the 
it is all one whether by the party himſelf, or his agent, ſtill it is pany gitar 
machinatio ad circumveniendum, and the putting a copy of the firſt or his agent, 
articles and ſettlement into Norton's hands, to take the opinion of — 5 _ 


council in what manner they could be ſet aſide, is a contrivance to cen. 
circumvent. _ 


It has been ſaid, if this woman has been impoſed on by her huſ- 
band, ſhe inſtead of cheating has been cheated. 


But then who ought to ſuffer, the perſon intruſting an agent, or He certainly 


a ſtranger who did not employ him? He certainly who truſts moſt dhο mud 
| molt ought to 


ought to ſuffer molt. ſuffer moſt. 


Mrs. Hatt the third mortgagee in the caſe in 2 Vern. mentioned If the prind- 
before, was impoſed on, and*ſv was Moore in the other caſe re- 3 by 
ported there, clearly impoſed on; and yet if this was to be any his agent was 
excuſe, it would make all the caſes of notice very precarious; for it N 1 
ſeldom happens but the agent has impoſed on his principal, and would make 
notwithſtanding that, the perſon truſting ought to ſuffer for his ill- adde caſes of 
placed contidence. 3 


| it ſeldom hap- 
Therefore in both reſpects as agent and truſtee, notice to Joſeph Pons Pur the 
Norton 1s notice to the defendant Mary likewiſe; and alſo as to the — ors "bi 
regiſtry act, here is a ſufficient equity in the plaintiff to poſtpone principal. 
the ſecond articles and ſettlement notwithſtanding theſe only have 
been regiſtered ; and his Lordſhip decreed accordingly, 


88 Troughton 
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Caſe 255. Troughton verſus Troughton, February 23, I 747. 


Where there © JE NRY Troughton the elder, the plaintiff's late father, agreed 
N on the marriage of the plaintiff with his late wife, in confi. 
or reſerved to Aeration of the fortune the plaintiff would be intitled to, to ſettle cer. 
| Lf = tain freehold and copyhold lands an the plaintiff and his wife and 
as he ſhall ap. their heirs, and on the third of July 1740, ſurrendered a copyhold 
point, this Eſtate at Berkhamflead in Hertfordſhire to himſelf for life, remain. 
—_ der to the plaintiffs for their lives and the life of the ſurvivor, re- 
late, and mainder to the plaintiff his fon in fee. 
gives him ſuch 
«OR. Henry Troughton the elder by leaſe and releaſe dated the 3d and 
ſubje&t it to 4th of July 1740. conveyed to two truſtees and their Heirs, in con- 
his deb. ſideration of the marriage then intended between the plaintiffs, 
freehold lands at Bayford in Hertfordſhire, to the uſe of himſelf for 
life, remainder to the plaintiffs and the ſurvivor for life, remainder 
to their ifſue, remainder to the plaintiff his ſon in fee: Henry 
Troughton the elder covenanted for himſelf, his heirs and executors, 
with the truftees, that all the premiſſes were free from incum- 
brances, except the title of dower which his wife Margaret Treugh- 


ton had in the freehold lands. 


The plaintiff and his late wife, by their bond of the 4th of 7 
1740, became bound to Henry Troughton the elder in the penalty 
of 600 J. to ſurrender within fix months after the death of Henry 

. Troughton the elder, a part of the copyhold premiſſes, to the uſe of 
ſuch perſons and for ſuch eſtates as he ſhould by deed or will ap- 
point, or to pay the ſum of three hundred pounds to fuch perſons 

as he ſhould by deed or will appoint ; and in default of ſuch ap- 

intment, to ſurrender ſuch part of the copyhold premiſſes to his 
daughter Ann Helena Troughton in fee, or to pay her three hundred 
pounds, at the election of the plaintiffs, ar the ſurvivor. 


The plaintiffs ſoon after married, Henry Troughton the elder died 
the 24th of November 1744. having made his will, and thereby 
gave the part he had reſerved of the copyhold premiſſes to his wife 
Margaret for life, remainder to Ann Helena his daughter in ſce; or 


in caſe the plaintiffs would pay the three hundred pounds, he gave 
this in like manner, and made Margaret his executrix and reſiduaty 


legatee, who proved the will, and poſſeſſed herſelf of the perſonal 
eſtate, and got into her cuſtody the writings relating to the tree- 
hold and copyhold eſtates, and likewiſe the copyhold itſelf, though 
the plaintiffs gave notice they would elect to pay the three hundred 


pounds. 
The 


9 
4 
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The plaintiffs diſcovered, juſt before the filing of their bill, that 
Henry Troughton the elder had previous to the marriage of the plain- 
tiffs. on the zoth of June 1740. ſurrenderetl the copyhold premiſſes 
to one Sarah Runnington for ſecuring two hundred pounds and in- 
tereſt, which is ſtill unpaid; and in September 1740. the plaintiff 
became bound with his father as a ſurety to Sarab. Runnington for 
another ſum of fifty pounds. 


The plaintiff has brought his bill againſt Margaret his mother- 
in-law, Ann Helena his half fiſter, and Sarah Runnington, to the 
end that what is due on the mortgage of the copvhold eſtate may be 
paid out of the aſſets of Henry Troughton the elder, and that the 
principal and intereſt due on the bond to Sarab Runnington may be 
alſo paid thereout, and that the defendant Margaret may be injoin- 
ed from putting the bond in ſuit given by the plaintiffs for payment 
of the three hundred pounds and intereſt, 


The defendant Ann Helena Troughton ſets forth by her anſwer, 
that Henry Trougbton the elder, ſubſequent to his will, by deed poll 
of the 28th of July 1741. reciting his power, and in conſideration 
of his love for his daughter, and for making a proviſion for her 
after his deceaſe, appointed that the plaintiffs, or the ſurvivor of 
them, ſhould within ſix months after his deceaſe ſurrender the copy- 
hold premiſſes to the uſe of Ann and her heirs, or elſe pay three 
hundred pounds to the defendant Arr, her executors or adminiſtra- 
tors, the ſaid premiſſes to be ſurrendered, or three hundred pounds 
to be paid at the option of the plaintiffs; and by deed of equal 
date, for the better inforcing the deed of appointment, aſſigned the 

bond given by the plaintiffs to a truſtee, his executors, &c. in truſt 
for the uſe of the defendant Ann Helena Troughton. | 


And inſiſts, that the deeds of appointment and aſſignment in 
truſt for her, are a revocation of ſo much of her father's will as 
purports to be a deviſe of the copyhold meſſuage, or of the three 
hundred pounds, to be paid in lieu thereof, and that ſhe is now ab- 
ſolutely intitled to the benefit of the alternative, in the condition of 
the bond mentioned, at the election of the plaintiffs, free from all 


incumbrances, and to the profit or intereſt due for the ſame from 
the teſtator's death. 


The defendant Margaret infiſts, that ſhe is not obliged to pay 
the three hundred pounds, or any part of it, towards fatiſfying 
Sarah Runnington's mortgage, or bond debt, but is willing to ap- 
Ply the perſonal aſſets of the teſtator Henry Troughton, as far as 
they will go, towards the payment of the mortgage and bond. 


Mr. Brown for the plaintiff argued, that the three hundred 
pounds was to be conſidered as aſſets of the father, as it was abſo- 
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jutely in his power, and that the court ought to intercept this mone 
for the plaintiff's benefit, notwithſtanding the appointment; and 
for this purpoſe cited the caſe of Baintain verſus Ward, April 24; 
1741. 


There George Ward having a power to charge his wife's eſtate 
with two thouſand paunds by will, gives 500 /. apiece to his two 
ſiſters, and died in debt to the plaintiff, 


The queſtion was, whether that appointment ſhould defeat the 
creditors from having fatisfaQtion out of the two thouſand pounds, 
as part of the teſtator's perſonal eſtate. 


| Your Lordſhip was of opinion, this ought to be conſidered as the 
perſonal eſtate of George Ward, and that where there is a general 
power given or reſerved to a perſon for ſuch uſes, intents and pur- 
poſes, as he ſhall appoint ; this makes it his abſolute eſtate, and 
gives him ſuch a dominion over it as will ſubject it to his debts ; and 
decreed the creditors ſhould have the benefit of it. 


He likewiſe cited Jordan verſus Savage, the 17th of November 


1732. 


Mr. Capper of the ſame fide mentioned the caſe of Hinton verſus 
Toy, the 3oth of November 1739. before Mr. Verney at the Rolls. 


There Doctor Broughton charged his eſtate with 300 J. to the 
wife of A. for life, to the huſband for life, and to the iſſue of the 
marriage, and in caſe of failure of iſſue, then to ſuch perſon or 


perſons as ſhe ſhould direct by any appointment of hers, and for 
want of ſuch appointment to her heirs. | 


The wife executed a power to the huſband to diſpoſe of this 
ſum which ſhe directed to be paid to her huſband, to be employed 
by him to ſuch charitable uſes, or to ſuch other purpoſes as be 


Should think fit. 


The huſband diſpoſed of it by will among his own relations. 


The queſtion was, whether the three hundred pounds was to be 


conſidered as part of the eſtate of the huſband, and liable to ſatisfy 
his creditors. ; 


The Maſter of the Rolls, (Mr. Verney) ſaid, The only doubt 
e was, upon the words charitable uſes, which ſhews the wife had 
e ſome wiſh it might be ſo employed; but the latter words abſo- 
© lutely leave it to the huſband's diſcretion whether he will diſ- 


<c poſe of it in charity, ſo that there cannot be a ſtronger inſtance 


. to 
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« to prove ownerſhip; and the creditors do nor reſort to the will, 
« but ſhew by the appointment, that their right commences from 
te the wife's execution of the power; and there never was a con- 
« ſtruction in favour of legatees to the prejudice of creditors, unleſs 
« the creditors found their right under the will itſelf, 


His Honour decreed it to be aſſets of the teſtator, and ſaid, that 
it ought to be applied to the payment of his debts, unleſs there is a 
ſufficient fund out of the reſt of the perſonal eſtate to diſcharge 
them ; if ſo, the legatees right under the will is preſerved to them. 


Mr. Attorney General for Ann Helena Troughton, the daughter, 
ſtated it, that ſhe had no other proviſion but this appointment, that 
the ſum of three hundred pounds upon the face of the articles 
ought to be conſidered as a proviſion for a younger child, and fo 
intended by all the contracting parties. | 


That the father's appointment does not alter the caſe, for if he 
had made none, in default of that it would have gone to the daugh- 
ter, and therefore cannot properly be ſaid to be his aſſets. 


Lord CHANCELLOR, 


The plaintiff has a plain equity to come into this court to have 
the mortgage and bond to Sarab Runnington diſincumbered out of 
the father's aſſets both real and perſonal, and likewiſe out of the 
three hundred pounds, ſo far as it can be conſidered part of the 
marriage agreement. 


With regard to the fifty pounds bond, it appears the ſon was only 
a ſurety for his father, for he had the whole money, and therefore 
the ſon intitled to be reimburſed out of his father's aſſets. 


The queſtion is firſt, Whether the mortgagee is intitled to tack 
the fifty pounds bond to the mortgage. | 


If a mortgagor after making a mortgage borrows money of a 
mortgagee upon bond, and the mortgaged premiſſes deſcend upon 
an heir at law, or come to a volunteer, the court will not ſuffer 
them to redeem the mortgage without paying the bond, becauſe it 
would occaſion a circuity, by putting the obligee to ſue for it out of 
” ſame eſtate, which are aſſets in the hands of the heit or vo- 
unteer, | 
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But where a perſon claims the equity of redemption as a pur- where there 


chaſer for a valuable conſideration, without notice of the mortgage, 1 a 3 
| or a valuable 


conſideration, without notice of a mortgage, the mortgagee cannot tack his bond to it, and can only have it 


the 


but of the general aſſets of the mortgagor. 


£60 


aſſets of the father are not ſufficient) to be reimburſed the reſi. 


t6 pay ber three hundred pounds. 


' eſtate, &c. and his covenant that all the premiſſes nn in the 
articles were free from incumbrances. 


| J 
.perſon claiming from him, ſhall take back this part of the eſtate, 


an agreement muſt perform his pare thereof, 


ter, and therefore inſiſted the is to be conſidered equally as a pur- 


younger childrens portions by any incumbrance they may have 
brought on the eſtate afterwards, ; 


proviſion for his daughter, is a ſecondary conſideration only. 
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the mortgagee cannot tack his bond, becauſe in ſuch a cafe the 
eftate would not be liable to the bond debt, and therefore is intitled 
to have it only out of the general aſſets of che father. 


The next queſtion is, how far the three hundred pounds that is 
charged by a disjunctive charge on the copyhold eſtate is liable to 
indemnify the plaintiff againſt this mortgage. 

I am of opinion the plaintiff is intitled (if the real and perſonal 


due out of the three hundred pounds, 


by 

4 

In conſideration of the agreement the father had entered into p 
upon the marriage of his ſon, the ſon binds. himſelf to reconve 
the copyhold eſtate to the, oſe of ſuch perſons, and for ſuch eſtates, 
as the father ſhould by deed or will appoint, or to pay three hun- 
dred pounds; and in 4 Fault of ſuch appointment to ſurrender * 


part of the copybold premiſſes to Ann Helena Broughton in * 


This was part of the conſideration, which was to move from 
the ſon,” in return for the conveyance from the father of the freehold 


Then it will come to this queſtion, whether the father, or an 


without the ſon's having the benefit of the agreement between him 
and his father. 


It would be contrary to all win, for each perſon where there is 


It has been ſaid, this was to provide for another child a daugh- 


chaſer with her brother, and has, by the council for her, been put 


on the ſame ſooting as a child intitled to a portion under a marriage 
ſettlement. 


And to be ſure, a father and eldeft ſon are not intitled to affect 


But here the father might have directed the three hundred pounds 
to be reconveyed to his wife, or a ſtranger; and his 3 it a 


3 | Te Could 
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Could the wife, or'a ſtranger, if appointed to them, have taken 
this three hundred pounds without applying ſo much as would diſ- 


charge the mortgage? moſt certainly not! 110 


And though it is true, that in default of appointment it was to 
go to the daughter, yet the father might have diſappointed her 


. 


totally, as the whole was intirely at his pleaſure. 


If indeed the only condition of the bond had been, that the 
brother ſhould convey part of the copyhold eſtate to the defendant 
Ann Helena Troughton his half ſiſter, or pay her three hundred 
pounds, ſomething plauſible might have been urged for her. Fr 


There were but three days difference in point of time between 
the mortgage and the ſettlement, when the father contracts with the 
ſon to reſerve to himſelf a power of diſpoſing of three hundred 
pounds, and conceals from his ſon the mortgage, and ſuffers the in- 
cumbrance to continue, and does not redeem it. 


But as this was intended to be a proviſion for his daughter, the 
reſt of the father's aſſets ought to be firſt applied in diſcharge of the 
mortgagee's principal and intereſt, | 


Lord Hardwicke therefore referred it to a Maſter to take an ac- 
count of what is due to Sarah Runnington for her mortgage, and 
on the plaintiff's payment of the principal, intereſt and coſts, 
Sarah is to convey and aſſign the mortgaged premiſſes to the 
plaintiff, 


In caſe the plaintiff ſhall redeem the mortgage, then the maſter 
is to carry on the account of ſubſequent intereſt for what ſhall be 
ſo paid to the mortgagee, 


The Maſter is alſo directed to take an account of what is due to 
Sarab Runnington for principal and intereſt on her bond, and to tax 
her coſts ſo far as relates to the bond. 


And on the plaintiff's paying principal, intereſt and coſts on the 
bond, the defendant Sarab Runnington is to deliver it up to the plaintiff. 


And in caſe the plaintiff ſhall pay the principal, intereſt and 
coſts on the mortgage, he declared the plaintiff ought to be con- 
ſidered as a ſpecialty creditor on the eſtate of his father, for ſo 


much as he ſhall have paid for principal, intereſt and coſts on the 
mortgage. 


The Maſter is likewiſe to take an account of the perſonal eſtate 
of the teſtator, Henry Troughton, received by Margaret his execu- 
trix, and ſuch perſonal eſtate is to be applied in paying and reim- 
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burſing to the plaintiff what ſhall be ſo paid by him to grab 
-Runnington for principal, intereſt and coſts on the bond, and in 
paying and reimburſing to the plaintiff what he ſhall have paid to 
Sarah Runnington for principal and intereſt on the mortgage, in a 
courſe of adminiſtration. | 


And in caſe the perſonal eftate of the father ſhall not be ſuf. 
.cient to ſatisfy and reimburſe the plaintiff what ſhall be ſo found 
due to him, for what he ſhall have paid to Sarab Runnington for 
principal, intereſt and coſts on the mortgage, together with ſubſe. 
quent intereſt and coſts of the reconveyance, then he declared the 
plaintiff is intitled to have the deficiency made good by retaini 
ſo much out of the ſum of three hundred pounds, and intereſt at. 
*ter mentioned, 


And then his Lordſhip directed the bond for the three hundred 
-pounds to carry intereſt at the rate of four and a half per cent. from 
ſix months after the teſtator's death, and that this ſhould be applied 
to ſatisfy the plaintiff ſo much as ſhall not be ſatisfied out of the 
father's perſonal eſtate. | 


And on the plaintiff's paying the reſidue to the defendant Am 
Helena Broughton, ſhe was directed by Lord Chancellor to deliver 
the bond and appointment to be cancelled. | 


Caſe 256. March 21, 1747. The Attorney General, 
at the relation of Robert Mafpletoft, | _ 
batchelor of arts, born at Byefield in the > Plaintiff. 
county of Northampton, and ſcholar of 
Clare-Hall in Cambridge — 


The Maſter, Fellows and Scholars of Clare- 
Hall, and William Talbos — 


ea. ES caſe as ſtated by the plaintiff's bill was, John Freeman 
particular of Billing in the county of Northampton, Eſquire, by his will 
gh in 1615, directed two thouſand pounds to be laid out by his execu- 
- > o tors, in purchaſing one hundred pounds a year lands of inheritance, 
createa viſitor, the rents of it to be employed and diſtributed towards the mainte- 
2 nance of ten poor ſcholars in the univerſity of Cambridge, at or in 
tion of the the houſe or college called Clare-Hall, in the univerſity for ever; 


founder ap- wiz, To two poor fellows, there to be placed by my foundation, 


Defendants. 


P""14be the ſum of twenty-five pounds apiece, and to eight ſcholars the ſum 
lech. Of gl, a year, my kinſmen, if any be, to be the firſt preferred, and 
or05ar® next lo them, theſe that are born within the county of Northampton, 

| an 


not Mary, 
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and nxt 1b them, thife that are born within the county of T.incoln, 
that ſhall be fit for the ſame; the further perfecting thereof I leave 
to my executors. 6 


The executors in purſuance of the will laid out two thouſand 
pounds in the purchafing lands of inheritance of the yearly value of 
one hundred pounds and upwards, and the then maſter and fellows 
having accepted the faid donation upon the terms and conditions 
on which the ſame was given by the teſtator, the executors there- 
upon executed a deed in 1622, to which they were parties of the 
one part, and the maſter and fellows of Clare-Hall of the other; 
and this deed hath been ever fince the execution thereof in the cu- 
ſtody of the maſter and fellows, and the purchaſed lands were there- 
by limited and ſettled for the perpetual eſtabliſhment and endow- 
ment of two fellowſhips, and eight ſcholarſhips, upon the founda- 
tion of John Freeman the teſtator. 


From the year 1622 to 1726, the maſters and fellows of Clare- 
Hall purſued the intent and meaning of the foundation, without de- 
viating in one fingle inftance; for during the firſt hundred years, 
every perſon elected into the ſaid fellowſhips or ſcholarſhips was 
either of the teſtator's blood or kindred, or born in the counties of 
Northampton or Lincoln. | 


The firſt fellow choſen into the college contrary to the will ws 


in 1726, and there has been the ſame innovation from that time for 


the laſt twenty years in every ſubſequent election. 


Thomas Neal, a fellow upon Mr. Freeman's foundation, in 1743 
refigned his fellowſhip, whereupon the relator, then a batchelor of 
arts, and born at Byefield in Northamptonſhire, offered himſelf a 
candidate, and though there was no other candidate of Jabn Free- 
man, the founder's kindred, or of any perſon born in Northamp- 
tonſbire, or Lincolnſhire, in which caſe the relator, by virtue of the 
propriety of the foundation, was intitled to be elected into the ſaid 
fellowſhip without the admiſſion of any competitors, not qualified 
as aforeſaid, yet the maſter and fellows put the defendant William 
Talbot, a perſon not related to the founder, and born in the county 
of Bedford, into nomination and competition for the fellowſhip, 
and he was upon the 19th of April 1744, elected into the ſaid fel- 
lowſhip by the maſter and fellows. 


The. plaintiff infiſts that the election of the defendant Yilliam 


Talbot inio the vacant fellowſhip of the teſtator Freeman's founda- 
tion, being made in direct contradiction to the expreſs terms of the 
donation, is as ſuch iþ/o faffo a null and void election, and the re- 
lator having been the only competitor for the ſame, who was duly 
qualified according to the intent of the founder, and no _ 

2 unfitneſs 
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anfitneſs imputed to him, the vacant fellowſhip ought to have been 


conferred upon the relator, not barely in preference to, but in exclu- 


ſion to the defendant Talbot, who never was qualified to be a com. 
. petitor for the ſame, 


And cherefore has brought 115 bill, that the e of the ſaid 


foundation of two fellowſhips, and eight ſcholarſhips, purſuant to 


the will of John Freeman, may be aſſerted and eſtabliſhed by the 
decree of this court, and that the fellowſhips and ſcholarſhips may, 
according to the true intent and meaning of the founder, be declared 
to have been abſolutely appropriated to, and belong in the firſt 
place to the teſtator's kinſmen (if any there be), and next to them, 
to thoſe that are born within the county of Northampton; and next 
to them, to thoſe that are born within the county of Lincoln, and 
ſhall be fit for the ſame; and that the election of the defendant 
William Talbot into the fellowſhip vacant by the reſignation of 
Thomas Neal may be ſuperſeded, and ſet aſide, and the relator 
forthwith admitted to and inſtated in the ſame; and that the defen- 
dant William Talbot may come to an account with, and make full and 
adequate ſati faction to the relator for the profits, 'emoluments and ad- 
vantage which might have been made by bim, by virtue of the ſaid 


fellowſhip, during his poſſeſſion and enjoyment of the ſame. 


The defendant Villiam Talbot, as to ſo much of the informa- 
tion as ſeeks any relief in all the ſeveral matters therein mentioned, 
pleads, that Edward the Third, in the 2oth year of his reign, by 
letters patent under the great ſeal, granted licence to Elizabeib de 
Burgo, then Lady de Clare, to found and endow the college or hall 
called Clare- Hall, in the univerſity of Cambridge, for the perpetual 
maintenance and ſubſiſtence of a maſter, divers fellows, and ſcho- 
lars in the ſaid college or hall, who ſhould apply themſelves to the 
ſtudy of learning. 


That Elizabeth de Burgo Lady Clare did, in purſuance of the li- 
cence, found Clare-Hall accordingly ; and they were by Edward 
the Third's letters patents incorporated by the name of the Maſter, 
Fellows and Scholars of Clare-Hall. 


That the foundreſs of Clare-Hall, for the better 1 the 
maſter, fellows and ſcholars, did make divers ſtatutes and ordinances 
to be perpetually obſerved, and among the ſtatutes there is one de 


amotione magiſiri, which ſays, “ Si magiſter dictæ domus fuerit 


© convictus legitime ſuper crimine homicidii adulterii, &c. vel in 
* ipſius cura & regimine negligenter & doloſe fit verſatus, &c. a ſuo 
** magiſterio fit merito amovendus, et cancellarium (cujus juriſdic- 
e tioni viſitationi correctionĩ & punitioni in omnibus prœdictum ma- 
*« giſtrum qui pro tempore fuit ſubjaceri) volumus aut prœdicti can- 


* cellarii locum tenentem, proviſo tamen ſemper quod duo — 
ve 


in the Time of Lord Chancellor HARD wWIcEkE. 


« vel magiſtros a dicta univerſitate ad hoc eligi volumus et etiam 


« affignari dicto cancellario vel ejus locum tenenti aſſideant in omni 
« procefſu contra magiſtrum dictæ domus, ad ipſius amotionem ex 
« dictis cauſis, vel earum aliqua faciendam habita prius ſuper cauſa 
« aut cauſis amotionis hujuſmodi coram eodem cancellario aut ipſius 
e locum tenente et dictis doctoribus aut doctore et magiſtro vel ma- 
_« giſtris cognitioni ſententialiter ef definitive et ſummarie et de plano 

6 fine figura judicii et etiam fine ſcriptis cum et de confilio et afſenſu 
« diftorum magiſtrorum et doctorum a ſuo magiſterio volumius amoveri 
* nullo eidem magiſtro fic amoto appellationis vel alio juris com- 
© munis vel ſpecialis remedio contra hujuſmodi amotionis ſenten- 
etiam quo modo libet valituro Quod fi magiſter a ſuo magiſterio 
e fic amotus ab hujuſmodi amotionis ſuæ ſententia ad quemcung; 
e judicem qualitercunq; appellare vel aliud quodcunq; remedium 
“juris communis vel ſpecialis exercere vel facere exerceti aut quic- 
« quam aliud facere prefumpſerit, &c. volumus & ſtatuimus ut rata 
* et irrevocabili manente ſententia ſupradicta a ſtatu quem prius ha- 
* buit in domo prædicta et omni commodo quod in eã et ex ed 


e fuerat percepturus penitus fit privatus,” | 


That amongſt the ſaid ſtatutes there is another intitled De poreſtate 
magiſtri in ſocios, &c. which ſays, © Item ſocios, diſcipulos, et mi- 
« niſtros, dictæ domus ipfius magiſtro immediate volumus eſſe ſub- 
jectos, adeo quod ipſe poſſit & debeat pro ſuis exceſſibus corri- 
pere & corrigere, ac etiam fi ſuorum exceſſuum qualitas hoc exe- 
« gerit, a dicta domo et ipſius ſocietate ac commodo quocunq; ex- 


einde competente eiſdem ſummarie et de plano abſq; ſtrepitu et figura 


« Judicii fine ſcriptis amovere penitus et privare. 


* Si autem magiſter modum in præmiſſis excedat aut alicui de 
« dictis ſociis in præmiſſis vel aliquo eorundem gravamen inferat 
* aliquale, licere volumus hujuſmodi gravato ad audientiam dicti can- 
* cellarii, five procancellarii ſolummodo appellare, &c.” 


That amongſt the ſaid ſtatutes, there is another intitled, De lec- 
tione ſtatutorum, which ſays, © Item volumus quod dictus cancel- 
* larius magiſtrum et omnes ſocios et ſingulos domus prædictæ 
cc 
* Pererit corrigendum illud cum aſſenſu duorum doctorum vel ma- 
** giſtrorum prout in conſimilibus ſuperius eſt expreſſum debite 
** Juxta juris et noſtrorum ſtatutorum, &c. exigentiam corrigat et 
s puniat.” | 


That amongſt the ſtatutes which are intitled Regulz de Clare, there 
is one intitled De modo divina officia celebrands, which ſays, © Si 
** quid poſt mortem noſtram de dictis noſtris ſtatutis, &c. dubium 
«4c 
domus vel majorem et ſaniorem partem eorum nequeat concor- 


** diter terminari volumus quod per dictos magiſtrum et ſocios can- 
Vol. III. 8 G | &©« cellario 


annis ſingulis fi opus fuerit poterit viſitare, et fi quis inter eos re- 


et emerſerit vel obſcurum quod per magiſtrum et ſocios diftz 
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ce cellario dictæ univerſitatis vel ipſius locum tenenti abſq; moræ 
* diſpendio plenarie referatur ut ipſe concellarius aut ejus locum te. 
te gens una cum et de conſilio et conſenſu duorum doctorum (fi 


“ fuerint) alioqui duorum baccalaureorum, &c, hujuſmodi dubium 


vel obſcurum interpretetur et declaret, &c. 


e Per ea vero quæ nobis dum in hac vita fuerimus ſupra duximus 
* reſervanda noſtris hæredibus poſt noſtrum deceſſum, jus aliquod 
* quantumcunq; eis vel eorum aliquo uſi fuerimus adquiri nolumus 
* ullo modo.” 


The defendant avers that the faid ſtatutes are all which any ways 
relate to the conſtitution of a viſitor of C/are-Hall, nor is there in 
any deed or writing, any thing which relates to the appointment 
of a viſitor of Clare-Hall, ſave as aforeſaid, and inſiſts that the 
chancellors for the time being of the ſaid univerſity, have been ever 
ſince the viſitors of the ſaid hall, and that the chancellor for the 
time being, his deputy, or vicechancellor, hath (with the advice and 
conſent of two doctors, if any ſuch there be, or otherwiſe of two 
maſters of arts, one a regent, and the other a non-regent maſter) 
heard, adjudged and determined, and of right ought to hear, ad- 
judge and determine all diſputes, complaints and controverſies con- 
cerning the election and admiſſion of any perſon into the place of 
one of the fellows or ſcholars of the ſaid college, and that ſuch con- 
troverſies, &c. have not been, and ought not to be heard, adjudged 
or determined before any other court, or judicature, or in any other 
manner whatſoever, 


That at the time of the election of the defendant, the Duke of 
Somerſet was, and yet is the chancellor, and viſitor of Clare-Hall; 
and that the relator Robert Mapletoft, hath not appealed to the ſaid 
chancellor as viſitor of the college, or hall, to hear and determine 
the right of election, as he might, and ought to have done. 


That the ſaid chancellor hath power and authority to compel the 
defendant to make a full anſwer upon oath, to all ſuch matters 
as ſhall be complained of againſt him, touching the election of fel- 
lows into the ſaid college or hall, and alſo to inforce a production 
of all ſtatute books, &c. relating to any controverſy concerning the 
election or admiſſion of the defendant, or the relator Robert Maple- 


tft, into, the place of one of the fellows of the ſaid college or 
hall. | 


And prays the judgment of the court, whether he ought to be 
compelled to make any other anſwer, or whether the court ought 
to proceed any further in the ſuit, 


Mr. 


ſu 
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Mr. Solicitor General for the defendant. 
This is a plea of great conſequence to both univerſities. 


The firſt queſtion is, whether the plea doth ſufficiently put in iſ- 
ſue that the Chancellor is the general viſitor of this college. 


Secondly, whether the ingrafted fellowſhips are ſubject to the ſame 
ſtatutes and rules with the original fellows, 


In the original foundation Elizabeth de Clare, the foundreſs, re- 


ſerves a power to herſelf during life to conſtrue her own ſtatutes, 
and afterwards that the Chancellor ſhall have the power of conſtru- 
ing the ſtatutes if any doubt ariſes, which alone, if it reſted there, 
would give him the whole viſitatorial power; but it requires him 
further to viſit the maſter, and all and ſingular the fellows of the 
college once a year. 


It appears too, that upon an appeal to the chancellor, he has ad- 
judged accordingly, and that he has a power to order all books and 
papers to be laid before him, without the aſſiſtance of this court, 
and your Lordſhip in ſeveral inſtances, as a viſitor, has ordered it to 
be done in the fame ſummary manner, 


There are very few foundations in either univerſity which have 


not had ingraftments upon them, and whoever founds new fellow- . 


ſhips, that fellow, from the moment of his ingraftment, muſt be 
ſubject to all the ſtatutes on the original foundation. 


Here the relator claling to be a fellow, and ſuch a fellow as 


may be choſen maſter, ſo that he is not to be taken as totally di- 
ſtint from other fellowſhips. 


Though a viſitor ſhould do him injuſtice by this final deter- 
mination without appeal, yet it is better to ſubmit to this incon- 


venience, than let queſtions of learning be debated ſtrepitu, et ſcrip- 
tis fort extranet. 


In the caſe before your Lordſhip, about four years ago, upon the 
foundation of William of Durham, of new fellowſhips, by way of 
ingraftment upon Univerſity college, as that was a ſociety of royal 
foundation, your Lordſhip, upon appeal, determined it as a viſitor 
in a ſummary way, and would not ſuffer it to go on in the courſe 


of charity cauſes, as it would be of very bad conſequence, by 


opening a door to the courts here, to interfere in a matter of this 
nature, | 4. 


Mr. | 
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Mr. Clark of the ſame fide ; the plaintiff claims merely on hj, 
being born in the county of Northampton, and ets up a right tg 
be admitted a fellow under Mr. Freeman's foundation. 


A clear ſubſtitution of a general viſitor by the foundreſs, in 
Regula de Clare, and the ſtatutes, to act in her room in prrpetuum, 


In Doctor Bentley's caſe, upon the conſtruction of the ſtatutes of 
Trinity college, Lord Raymond held, the viſiior had a juriſdiction 
over the members of that ſociety, even to expulſion ; and that not- 
withſtanding there were no expreſs words appointing a viſitor, yet, 
this was implied from his power. 


In the caſe of The King againſt The Warden of All-Souls College 
in Oxford, Sir Thomas Jones 1741, on a mandamus to admit + 
loffe a fellow, he returned the charter of foundation; and that the 
archbiſhops for the time being were perpetual viſitors of the faid 
college; and that Ayloffe had not appealed to the archbiſhop, as 
(de jure potuit & debuit) and demanded e whether he 
ſhould be compelled to make any other anſwer; and though it was 
objected, that no power is given to any viſitor, on a matter of ad- 
miſſion, or refuſal, though it be done in caſe of correction ot 
removal, it was anſwered, that the power of correction and remo- 
val being a very great power, the other is incidentally given; and 


the queſtion here being, whether the return is good, or the court 
may proceed ſurt her? It was reſolved, the return is good, for by 
the appointment of viſitors, they are made ſole judges, without 
appeal; and that Lord Hale ſaid, in the caſe of Doctor Roberts, on 
a mandamus to be reſtored to the place of a fellow in Jeſus College in 
Oxford, that there was no remedy againſt the judgment of the 
viſitor, though unjuſt, or though he refuſe to accept an appeal. 


Mr. Wilbraham of the ſame fide. 


| Nothing is-more eſtabliſhed in courts of law, than that they will 
not proceed on a mandamus to reſtore a fellow, upon a return made, 
that there is a viſitor.  - | 


In the caſe of Phillips verſus Berry, 1 Ld. Raymond 5. Lord Chief 
Juſtice Holt ſaid, © That a corporation conſtituted for a private 
charity, is intirely private, and wholly ſubject to the rules, laws, 
* ſtatutes and ordinances which the founder ordains, and to the 
* viſitor whom he appoints, and no others; and that the office of 
% viſitor is to hear appeals of courſe, and from him, and him only, 
* the party grieved ought to have redreſs; and in him the foun- 
eder hath repoſed ſo intire confidence, that he will adminiſter 
« juſtice impartially, that his determinations are final, and examin- 


« able in no other court whatſoever. 
3 Fe | Then 
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Then the queſtion will be, whether theſe ingrafted fellowſhips 


ſhall be governed by the ſame ſtatutes and laws with the original 
fellowſhips. | 


One of the ingrafted fellows is now a maſter of the college, and 
yet the plaintiff would have them governed by different laws ; this 
is abſurd, becauſe there muſt be then two laws, and if ſubject to the 
ſtatutes in common acts, preaching, doing exerciſe, &c. why not 
equally ſubject to the viſitatorial power ? 


The fellowſhips, one with another, in the univerſities, are not 
of great value, perhaps not above 241. or 25/. a year, and there- 
fore, if liable to be brought before courts of juſtice in Weſtminſter- 
Hall, they had better fit down contented with any grievance than 
defend themſelves. x 


The plaintiff ſays, he hath a right to be choſen, excluſive of all 
other perſons, which is putting it upon a footing like a conge di ſlire 
for a biſhop. e 


In common ſenſe, a right to be choſen, does in itſelf imply a com- 
petition. | 


A plea of a viſitor never came before the court till now, and is 
a juriſdiction in a ſummary way unappellable, and if not allowed, 
would introduce a great miſchief to both Univerſities, and therefore 
hoped this is a good plea. 


Mr. Attorney General for the plaintiff, 


The defendant is not a founder's kinſman, nor within the county 
of Lincoln, or Northampton. 


I will not diſpute, that where a viſitor is clearly appointed by 
ſtatutes, this court will not interpoſe, but do infift, in the preſent 
caſe, here is no general viſitatorial power, 


Firſt, As to the removal of the maſter, it is plain from the ge- 
neral tenor of the ſtatutes it is not a general viſitatorial power, but 
given to the chancellor and two doctors to amove him, and not to 
determine as to the choice whether duly appointed, and therefore 


meant only to ſubje& him to ſuch cenſure as he might deferve for 


his bad conduct. 


The annual viſitation intended to go no further than to any of 
the crimes the parties might have been found guilty of, and amounts 
to this, that the chancellor of the univerſity ſhall viſit twice a year, 
and puniſh for thoſe particular crimes, and ſhall not hurt the power 


of the maſter as to any future act. 
Vor, III. 8 H 'The 


66g 


| 
| 
® 
| 

6 

| 


O 


for ſuch an incorporation. 


CASE Ss Argued and Determined 


The rules of the ſtatutes do not extend further than the corporate 
body extend, and therefore no perſon who is not of that corporate 
body can be ſubject to theſe particular rules. 


The preſent foundation depends on a particular will, and the 


laws and rules of the teſtator are the meaſure oy which it is to be 
governed. 


Mr. Solicitor General ſays, there are few colleges without new 
ingraftments, but unleſs thoſe ingraftments are by applying to the 
crown incorporated into a particular body, they are not to be con- 
ſidered as a part of the body; and therefore I ſpeak of my own 
knowledge, that there have been frequent applications to the crown 


It is not ſaid by the will if Mr, Freeman, that his fellowſhip 
ſhould be ſubject to the laws of lady de Clare. 


In the caſe mentioned of Univerſity college, it was determined 
the petitioner ought to have been choſen as the only qualified per- 
ſon, though his competitor had the majority of voices ; both par- 
ties there agreed the crown was viſitor, and therefore this point was 
not debated, how far a new ingraftment is ſubje& to the ſame viſi- 
tatorial power with the original foundation, ſo that it muſt depend 
on a difterent rule, and be conſtrued in a different way. 


As to the argument of inconvenience, there is a much greater on 
the other ſide; is it none, that there ſhould be an arbitrary final 
determination, and ſubject to no appeal whatſoever ? 


Mr. Brown of the ſame fide. 


This 1s a particular foundation, and for a hundred years together 
Mr. Freeman's direction for the government of theſe new erections 
were followed, and afterwards there was an endeavour to incor 
rate them into the old fellowſhips, but nothing has been ſhewn that 


theſe fellowſhips have any more connection with Clare-hall, than 
with the fellowſhips of another college. 


It is not averred there is any viſitatorial power with regard to 
elections, but only with reſpect to the conduct of the fellows, 


where they are guilty of crimes to be corrected by: the Maſter, and 
by appeal from him to the viſitor, 


They rely on the clauſes in the flatute de lectione flatutorum. 


A viſitor may be appointed with a partial power by a founder, 
and yet not have a general viſitatorial power, that he ſhould corr!- 
gere 
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gere & punire, that is in the particular inſtances before mentioned, 
and therefore inſiſted this is merely confined to ſuch particular 
power. | | 


But whatever may be the conſtruction of the viſitatorial power 
with regard to the original foundation, the queſtion is, whether it 
ought to be extended to this particular caſe, 


Mr. Freeman might have made the Chancellor viſitor equally 
as in the original foundation; he has not done it in expreſs words; 
can it be ſaid then there is any neceſſary implication the Chancellor 
was to be a viſitor here? I know of no inſtance where it has been 
determined a perſon is viſitor by implication only, 


Mr. Freeman by his will makes them no mare than bare truſtees 
to elect ſuch perſons as he directed ſhould be electable, and while 


refident they were to be under the government of the college, but 


there is no right to chuſe fellows unleſs they come to be commo- 
rant there, 


The plea ſhould have averred this was one of the followſhips of 
that college, and there is no allegation that the plaintiff was a fel- 
low of that college ; Mr. Freeman himſelf does not call them fel- 
lows of that college, but fellows of his ſociety. 


There is an inſtance in the very ſame college, reported in 5 Med. 


421. Mr. Jenning's caſe of Clare- hall: The council moved upon a 


return to a mandamus to the maſter and fellows of Clare-ball to re- 
ſtore Jennings to his fellowſhip on Mr. Dicłins's foundation. They 
return their ſeveral ſtatutes, &c. and that by one of them the 
Chancellor is nominated to be their viſitor, and therefore the maſter 


is not obliged to admit Mr. Jennings to his followſhip, there be- 
ing a viſitor. | 


The council, who argued the return was inſufficient, ſaid, the 
ſtatutes of lady de Clare, who puts the maſter and fellows founded 
by her under the power of the Chancellor, does not ſubject thoſe 
fellowſhips which were founded afterwards to his power; and 


ON ſince there is no other remedy, prayed a peremptory man- 
amus. | 


E contra it was ſaid, whether Mr. Jennings be or be not duly 
elected, the examination of it does not belong to this court, but to 
another juriſdiction ; and here being a viſitor appointed by the ſta- 
tutes, this court will not interpoſe. 


The point was not abſolutely determined; but the Chief Juſtice 
ſaid, How can they bring in ſtrangers, and make them ſubject to 


the 
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the reſtriftions impoſed by the founder? Though there be a viſit, 


for the fellows founded by lady Clare, yet whether this viſitor ſhal 
be extended to the new fellows, is the queſtion ; and whether there 
muſt not be a new incorporation of the ſecond fellowſhip founded 


by Dzckims. | 


This is not a new doubt then, but aroſe upon this very caſe of 
 Clare-hball, and therefore it is too hard to determine in a ſummary 
way; that it is in the Chancellor as viſitor when there has never 
been any incorporation of theſe fellows, and that this is not conſe. 
quently ſuch a property as is within the general viſitatorial power, 
ſuppoſing there is ſuch power. | 


The plaintiff's council read the charge in the bill, to ſhew that 
for a hundred years together, from the firſt foundation of Mr. 
Freeman, the maſter and fellows of Clare-hall inviolably obſerved 
the rules of Mr. Freeman the founder of the new fellowſhips. 


Another charge was read to ſhew, that the maſters and fellows of 


this college did not attempt till a long courſe of years to incorporate 


theſe new fellows as part of the college, but always conſidered 
them as diſtin, 


Mr. Yorke of the ſame ſide. 


A charitable foundation is not to be goyerned by the rules of 
another foundation, unleſs ſome reference is made by the founder 
to thoſe rules: when ſociz, ſubject to the rules of the founder of 
Clare-hall ; but this is a queſtion previous to their election, and 


therefore ſtands upon another ground. 


If the relator had gone before the viſitor, there is a great doubt 
whether the viſitor would have admitted of the appeal to him 1n 
this caſe, becauſe if a viſitor admits of an appeal where he has no 
right to determine it, he is liable to an action, and ſo laid down in 
the caſe of Philips verſus Bury, 2 Lutw. 1566. Where a founder 
© of an eleemoſynary foundation appoints a viſitor, and limits his 
* juriſdiftion by rules and ſtatutes, if the viſitor in any ſentence ex- 
« ceeds thoſe rules, an action lies againſt him; but it is otherwiſe 


« where he miſtakes in a thing within his power, though in this 
'« caſe there be not any appeal over. | 


LORD CHANCELLOR, 


I have received ſatisfaction enough at preſent to determine this 
plea, but not to make a final determination, for the relator 1s not 


precluded from entering into proof to falſify the plea, 


It 


e 5a -@ „ F[£&A 


in the Time of Lord Chancellor HAaDpPWICRE. 


It is a cafe of great conſequence to the colleges in the Univerſities, 
who have had many litigations about the powers and rights of 
viſitors, and how far the courts of juſtice have a juriſdiction in 
theſe matters ; and if a determination ſhould be haſtily made that 
colleges are liable to informations in this. court, on the foot of 
general charities, and accountable for miſapplications and abuſes, I 
am afraid it would open a door to great vexation and expence. 


_ The Nil Qgeftion is, Whether by the plea it is ſufficiently ſhewn 
here is a generat viſitor of this college. 


Secondly, If that viſitatorial power extends to Mr. Freeman's do- 


nation. 


As to the Firf, it appears very clearly to me there is a general 
viſitor of the college called Chare-ball, under the ſtatutes of Eliæa- 
beth de Burgo lady Clare. 


Inſtead of creating a viſitor by general words, ſhe has directed by 
the ſtatutes, that the Chancellor once in every year ſhould viſit the 


college. 
f De lectione ſtatutorum. 
* Item volumus, quod dictus Cancellarius magiſtrum & omnes 
e focios & ſingulos Domus prædictæ annis ſingulis, fi opus fuerit, 
« poterit viſitare & f quid inter eos repererit corrigendum illud eum 
«* aſſenſu, &c. corrigat & puniat. F 


If nothing more had. been done than is mentioned in this ſtatute, 
that alone in my opinion would have been fafficient to make him 
a viſitor, for there are no particular words required to ereate a viſitor, 
but it has been determined it is ſufficient, if the intention of the 
founder appears who ſhould be viſitor, and technical words are not 

neceſſary, | 


Si quid corrigendum, &c. makes him a general viſitor, and if 
he finds a perſon taking part of the revenues improperly, he may 
under the power given him by this clauſe remove ſuch perſon in 
favour of him who had the right. 


In the next place, ſhe directs who ſhall conſtrue the ſtatutes, and 
determine any doubt, that it ſhall be he Chancellor with his aſſiſt- 
ants, and by expreſs words the foundreſs excludes her own heirs. 


Nothing can be ſtronger than excluding her heirs, to ſhew ſhe 
meant to give the Chancellor a general viſitatorial power; and there- 
tore I am clearly of opinion the Chancellor is viſitas of this college. 
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No court of If the Chancellor of this Univerſity then is viſitor, the general 
law or equity powers of a viſitor are well known; no court of law or equity can 
can anticip3'© anticipate their judgment, or take away their juriſdiction, but their 


the judgment ape: 
of * determinations are final and concluſive, 


take away £8 | 
their juriſdiction, for their determinations are final and concluſive. 


Theviſitatorial And it is a more convenient method of determination of contro- 
determinate” verſies of this nature, it is at home, forum domeſticum, and final in 
mefticum, and the firſt inſtance, and they ſhould be adjudged in a ſhort way ſe. 
adjudged in a cundum arbitrium boni virt : it is true this power may be abuſed, 
— but if it is exerciſed in a diſcreet manner, it is a much leſs expence 
bitrium boni than ſuits at law, or in equity; and in general, I believe, ſuch ap- 


viri, and peals have been equitably determined. 


therefore 
more conve- 


nient. The ſecond queſtion is, ſuppoſing there be a viſitor, whether this 
viſitatorial power extends to the charity founded by Mr. Freeman. 


I am of opinion it does. 


He directs two thouſand pounds to be laid out in lands, the 
rents and profits of which are to be employed towards the mainte- 
nance of ten poor ſcholars in Clare-hall, viz. to two poor fellows, - 
there to be placed, 25 l. apiece, &c. 3 


What is Clare- ball? a corporation conſiſting of maſters and fel- 
lows; and the power given by the charter was to incorporate by 
this name, not mentioning any number of fellows, but indefinitely. 


It has been objected, here is nothing which imports they ſhould 
be incorporated with the old fellowſhips. 


But I am of opinion it is his intention, that there ſhould be two 


| fellows to be incorporated in that college, from the words, there 10 
be placed, 


To be ſure, the rules laid down by the founder as to the fitneſs 
of the perſon, c. ought to be obſerved. 


The queſtion then is, what is the conſequence of this ingraftment. 


It has been ſaid, theſe fellows are not liable to the ſame rules, 
nor to be governed by the ſame viſitor, with lady Clare's foundation. 


As there are ſuch a number of ingrafted charities in colleges, it 
becomes a very conſiderable queſtion. 


It was objected the ſtatutes can only extend over the corporation 
of Edward the third, and that the corporation cannot extend itſelf, 
and that Mr, Freeman has not by his donation made his fellows 
members of this corporation, It 
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If Edward the third had made it to conſiſt of twelve fellows, a 
certain number then being limited, theſe new fellows could not have 
come in without a new incorporation ; hut where the number is in- 
definite, I ſee no rule of law to prevent the maſter and fellows of 
Clare-hall from incorporating theſe fellows. 


A lay corporation, where the number is indefinite, may incorpo- Wherethereis 


rate new members if they do not make an ill uſe of ſuch a power. — 


| corporation 

If they may be ingrafted into this college, they are then members, may incorpo- 

and muſt be governed by the ſtatutes of the college, and the rules of n 
its diſcipline ; and if ſo, then they are ſubject too to the viſitatorial 
power of the viſitor of the college; and if they are liable to it with 
regard to amotion, they are equally liable with regard to their com- 


ing in and election. 


But it was ſaid, the viſitor will not have a right to determine as to 
the agreement or contract made between the maſters and fellows, and 
Mr. Freeman's executors. 


But the maſters and fellows agreeing to let in two new fellows, is 
ſuch an act that the viſitor has a right to examine into, and impli- 
citly gave him a power over them; and he might have inquired into 
it within the year, as it was a tranſaction in that college, the 
whole of hich is fabject to his juriſdiction. N 


A viſitor is a much more proper judge of the comparative fitneſs Avilitora pro- 


and qualification of candidates than a court of law or equity, as they — 2 
are more converſant in matters of that kind. . tive fitneſs of 
a candidate 
VS 8 . than courts of 
But I am further of opinion, that the plaintiff has excluded him- law or equity. 


ſelf by his information from entring into this queſtion, by expreſsly 
praying to be admitted a fellow of this college; and I muſt take it 
that every fellow of the college is a part of the college, for here is 
no averment that theſe new fellows are not a part of the corpora- 
tion, or that they may not be maſters of this college, or enjoy any 
other office under the original foundation. y-.- 


But though I allow the plea, the parties may deſcend to proof; 
and if the relator ſhould be able to ſhew they are merely nominal 
fellows, and allowed to live in Clare-hall only, for the ſake of in- 
formation and inſtruction, that would be of a different conſideration. 


The prayer too of the information is, That the defendant Tal- 

** bot may come to an account with and make full ſatisfaction to the 

** relator for all and every the profits, emoluments and advantages 

** which have been made by him from the fellowſhip during his poſ- 
; ſeſſion,” induces me to hold ſtrongly againſt it. 

4 Suppoſe 
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Suppoſe the maſters and fellows ſhould. have erred in the conſtruc. 
tion of the ſtatutes, they may have innocently erred, and in ſuch , 
r proviſion as this is, it would be a great abſurdity to make a fel. 
fo account for commons, &c, which he may have eat upon an ima. 
gination he had a right to them. 


An informs- But further, I do not approve of his turning this into an informa. 
oi Bon, as the charity is already ſufficiently eſtabliſhed, (the want of 
application Which is the principal reaſon for coming, into this court) when he 


ſhould have m 1 icular ri 
been to a cot Might have had a mandamus to determine the particular right be- 


of law for a tween the parties in a court ef common law that has the preper ju. 


mandamus to riſdiction. 
determine the 


2 Though it is ſaid, boni judicis eft juriſdickionem ampliare, I am ex- 


the parties. tremely diſinclined to encourage ſuch ſuits, which may take off theſe 
learned bodies from their ſtudies, and ingroſs their time very impro- 
perly. 


But ſtill this allowance of the plea will not preclude the relator to 
ſhew from other ſtatutes, that theſe new fellowſhips are not liable to 


the general viſitatorial power, under the original foundation of this 
college. 


But as I muſt at preſent take the defendants allegations to be true, 
the plea muſt be allowed. 


Cafe 257. Coomes verſus Elling and his Wife, March 2, 1747. 


2 T HE plaintiff, ſon of Joſhua Coomes, an antient freeman of 
* London, brought his bill for an account and ſatisfaction of the 
bis death pur- plaintiff's ſhare of his father's perſonal eſtate, 7 in his own 
OT right and partly in his ſiſter Mary's, as orpbans of the city of Lon- 
the term of den. | 


forty years, in | | 
thejoint names 


of bimſetfang Mary died an infant and unmarried, and the plaintiff claims her 


his wife: this ſhare as her repreſentative. 
is a fraud on 
the cuſtom, 


and the leaſe. Joſpua Coomes, ten years before his death, purchaſed of the vicar of 
hold eſtate was $f, Martin's a leaſebold eſtate for the term Y forty years, in the junt 
par io be names of himſelf and bis wife, and veing alſo poſſeſſed of other per- 
ed in the like ſonal eſtate, made his will, and thereby gives the plaintiff his or- 
m—_—_— =. phanage part, and likewiſe to his daughter Mary a ſixth of his cuſ- 
freeman tomary eſtate, and directs it to remain in her mother's hands (now 
eſtate. the wife of defendant Elling) till her age of twenty-one or marriage, 
and then deviſes all the reſt and reſidue of his eſtate to his wife, de- 
firing her to take the trouble and expence of maintaining, educating 
and providing for his daughter Mary, till ſuch time as ſhe attain the 
age of twenty-one or maraiage, and appoints his wife executrix. 


2 Mr. 


3 e * K : 
W nnen * 3 


\ 
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Mr. Attorney General council for the plaintiff. 


The defendants ſeem to make a queſtion by their anſwer, whe- 
the the orphanage part of the plaintiff's ſiſter, ſhe dying inteſtate, 
unmarried and under twenty-one, ſurvives to the plaintiff her bro- 
ther, or is to be divided between him and her mother. 


But as this has been ſettled by many reſolutions, and particularly 
in the caſe of Harvey verſus Deſbouverie, the 8th of Augn/t 1735, 
(Caf. in Lord Talbot's time 130.) That the ophanage part and portion 
of an orphan of London, dying in his or her minority under twenty- 
one, (if ſuch orphan daughter ſo deceaſing be unmarried at the time 


of his or her deceaſe) by this cu/lom of the city ought to come among 


his or her brothers or fiſters by the father, ſurviving, as well ad- 
vanced as not advanced in the life of the father, though the father 
of ſuch orphan by his laſt will ſhould otherwiſe diſpoſe of the 
ſame, or die without a will, is ſo clear, he would not trouble the 


court with arguing it. 


He alſo inſifted for the plaintiff, notwithſtanding there was a ſtated 
account between him and his mother in 1739, yet in regard he is 
intitled to his ſiſter's orphanage ſhare, (and who being an infant had 
never in her life-time ſettled any account) he is nat bound by the 
account allowed and figned by him, ſo far as it relates to the fiſter, 
becauſe, claiming under her right, he has the ſame liberty to open 
the account as ſhe would have had if ſhe had been living, for there 
is no ground to ſay it is a ſtated account as to her; and if on open- 
ing it with regard to the ſiſter, it ſhould come out there is more due 
to her on account of her ſhare of her father's eſtate, that will ſhew 
there was an error in that account throughout, and then the plain- 
tiff is intitled to be relieved notwithſtanding his releaſe. 


He inſiſted, in the third place, that the latter clauſe in the will, 
deſiring the mother to take the trouble and expence of maintaining, 
educating and providing for his daughter till, &c. ſhewed the teſta- 
tor's intention that ſhe ſhould maintain her out of her own pocket, 
eſpecially as it immediately follows the deviſe to the mother of the 


Whole teſtamentary part, it is implicitly intended that ſhe was there- 


out to maintain her; and therefore the mother is not intitled to any 
allowance for Mary's maintenance, cloaths, board and education, 


He inſiſted in the laſt place, that the leaſehold eſtate in St. Mar- 
tin's Lane ought to be deemed a part of the teſtator's eſtate, and 
does not go to his wife by ſurvivorſhip, and that it is equally a fraud 
upon the cuſtom as if he had taken it to himſelf for life, remainder 
to the wife for life; for, as it is a Jointenancy, ſhe is as much en- 
titled to the whole by ſurvivorſhip, as if it had been limited to her 
in remainder only. TT | 


Vox. III. ' + Wn Mr. 
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Mr. Noel and Mr. Clarke, for the defendants, inſiſted, this js , 
new point, and that there is no inſtance of a caſe of this kind be. 
fore upon the cuſtom of London; that this was a purchaſe made by 
the teſtator when in health, and ten years before his death; and that 
his widow being made a joint purchaſer with him, it was an intereſt 
abſolutely veſted in her, and ſuch an intereſt that he eculd not have 
diſpoſed of unleſs he had ſurvived her, and therefore ſhe does not 


claim it as a gift now from her huſband, but by operation of law, the 
jus accreſcendi. | 


Lokpd CHANCELLOR. 


I am of opinion, the account ſettled between the plaintiff, who 
was thirty years of age at that time, and the defendant his mother, 
ought to ſtand and not be unravelled; but faid he would give liberty 
for any of the parties to furcharge and falſify, and directed accord- 
ingly. 


As to the point of maintenance, I think it was not the intention 


of the teſtator it ſhould come out of the pocket of the mother. 


To remain in her hands till the daughter's age of twenty-one or 
marriage, meant, as the mother is left executrix, that ſhe ſhould 
not pay it till then. 


And if his intention was, that ſhe ſhould keep the daughter's 
cuſtomary part and not pay it till the contingency happened, then he 


could not have it in his view that ſhe ſhould pay intereft for it in the 
mean time. 


This clauſe, at her expence, &c. is faid to be a qualification of the 


legacy to herſelf, and that he intended therefore the mother ſhould 


maintain her. - 


Perſons cannot ſpeak the whole at once; the teſtator certainly 
meant maintenance in the firſt inſtance ſhould come out of the 
daughter's orphanage part, and if that was not ſufficient, then I ap- 
prehend he did intend the reſt of her maintenance ſhould have come 


out of the reſidue of the legatory part. His Lordſhip therefore directed 
the expence of the ſiſter's maintenance, from the time of her fa- 


ther's death to her own, to be paid out of the produce only of her 


capital of the orphanage part, for the capital itſelf he ſaid could 
not be broke into. 


, * 12 ͤ— — | 
0 


v 


The orphan- 
age ſhure, and 
not the legato 


His Lordſhip aſked Mr. Recorder Stracey, how the cuſtom of Lon- 
don is with regard to the tuneral expences of a child of a fieeman 
Ty part, tal who dies after the father, whether they ought to be paid out of the 
pay the charge 


ace legatory part of the teſtator's eſtate, or the child's orphanage ſhare. 
neral. | >, 


Mr. 
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Mr. Recorder ſaid he did not know that it had ever been ſettled 
by the cuſtom of London out of which fund it ſhould be paid. 


Lord Chancellor ſaid, I think it very juſt, and reaſonable, the 
child's orphanage ſhare ſhould pay it; and directed accordingly the 
mother ſhould be allowed what ſhe had expended in her daughter's 
funeral out of her capital. 


With regard to the leaſehold eſtate bought by the teſtator of the 


vicar of St. Martin's. 


I am of opinion, there cannot be a clearer caſe of a fraud on the 
cuſtom. 


There are ſeveral caſes of fraud on the cuſtom of London, though If a freeman 
not in ſpecie with the preſent caſe: it has been held, if a freeman "eng ng 
diſpoſes of his property in ſuch manner as not to take place till after . 
his death, it is a fraud on the cuſtom. | 23 not to take 


place till after 


Here the freeman, er- ar of a perſonal eſtate, lays out ſome of A Us 


it in a purchaſe of a leaſehold eſtate for the joint lives of himſelf eaſtom. 
and his wife. 


* conſequence is, the huſband might have diſpoſed of the 
whole. 


It has been ſaid, if the wife ſurvives him; the moment he dies, 
this is to be taken out of his perſonal eſtate; for that it does not 


come to her by the gift of the huſband, but by operation of law, 
the jus accreſcendi. | 


And yet it muſt be allowed, that in his life-time he had equal A wife can- 
power to diſpoſe of it as any other part of his perſonal eſtate; for 5 


the wife cannot during the cavertur f diſtinct 3 
2 erture acquire any property diſtinct acquire any 

from the hufband. * * 3 property diſ. 

* 

Suppoſe Jeſhua Comes had taken the leafehold eſtate for himſelf 


and one of his children, it had been a giſt as to a moiety only; and 


as to the other moiety, it would be an advancement to the child, and 
muſt be brought into hotchpot. | IL 


Suppoſe he had taken it intirely in the name of his wife, then 
it would have been the eſtate of the huſband, and he might have 
diſpoſed of it in his life-time equally as now. 


Indeed if the gift to the wife had been made by the huſband to xe it had bee 
truſtees, for the ſeparate uſe of the wife in poſſeſſion, this might Cog bs. 


| . ; | truſtees for the 
feparate uſe of the wife in poſſeſſion, inclined to think ſuch a gift would have been good- 


have 
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have been of a different conſideration, and I ſhould be inclined 0 
think ſuch gift was good; but I will not give an abſolute opinion. 


Upon the whole, I think the leaſchold eſtate ſo purchaſed, muſt 
be confidered as part of Joſhua Coomes's perional eſtate, I 

Lord Hardwicke directed it to be ſold before the Maſter, and the 
money ariſing from the ſale thereof to be applied in like manner 
with the reſt of the teſtator's perſonal eſtate. 


He directed the widow's third part of the cuſtomary eſtate, and 
alſo the reſidue of the teſtamentary part, after debts and legacies, to 
be retained by the defendant Ellen and his wife. | 


And as to the remainder of the orphanage part, he declared the plain. 
tiff to be intitled to one third in his own right, and the other third in 
the right of his ſiſter, and directed it to be paid to him accordingly, 


Caſe 258. Crabtree verſus Bramble, March 4, 1 747. 


33 | | PON a marriage between Richard Bramble and Mary Tim- 
„ brell, by articles previous thereto, dated the 15th of Ocaber 


a ont 1698, in conſideration of one thouſand pounds portion; R:chard 
ed to lay out 


ir Bramble covenanted with truſtees before Mrichaelmas next enſuing, 
2000/1. in the | | 
purchaſe of to lay out two thouſand pounds upon the purchaſe of lands to that 


lands, and to yalue, and to ſettle the ſame upon truſt for Richard Bramble for lite, 
ſettle the ſame 


on himſelf for and after his deceaſe, to Mary for life, and after both their deceaſes, 
life, and after to the uſe of truſtees and their heirs, upon truſt, that the eſtate ſo 


_ 1 to to be purchaſed, after the deaths of Richard and Mary, be ſold, 
ary his in- 


tended wife and the monies ariſing by ſuch ſale divided among all the children 


for life, and of the marriage, ſhare and ſhare alike, to the ſons at twenty-one, 
afterboch their | 


Jeceaſes to and to the daughters at twenty-one or marriage, Provided no ſale be 
truſtees to ſell, ade till one of the ſhares ſhall become payable ; and if all the children 


andthe money ſhall die before any portions ſhall become payable, then the eſtate 
ariſing from i 


ſuch fale, to ſhall not be ſold, but after the deceaſe of ſuch chiluren, the truſtees 


be divided a and their heirs ſhall ſtand ſeiſed of the ſame, in tiuſt for Richard 
pros, F wah and Mary, and the ſurvivor, and the heirs, executors, adminiſtra- 


marriage, to tors and aſſigns of ſuch ſurvivor for ever. 
ſons at 21, 


daughters at 21, or marriage, provided no ſale be made till one of the flares ſhall become payable. The purchaſe 
was made accordingly after Elixabeth the only ſurviving child died unmarried, but had attained the age of 21. 
the abſolute proprietor of theſe eſtates; £/izabeth having taken them as land in her life-time, and done acts 
$9 ſhew ſhe intended they ſhould be conſidered as real eſlate, they mult be held as ſuch, and go to the heir. 


The marriage took effect, and eleven hundred and fifty pounds 
was laid out ſoon after in the purchaſe of lands in the ifland of Thor- 
ney in Suſſex, and ſettled to the uſes in the articles. 


I Richard 
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Richard by his will directs his executors to purchaſe lands of the 
full value he was obliged to purchaſe on his marriage, and ſettle 
the ſame on ſuch perſons, and for ſach-aſes as he ought to have 
done, it being his intent that the marriage agreement ſhould be 
performed. . | 


Richard died the 14th of Auguft 1701, and a further purchaſe 
was made of a farm called Raymonds in Suſſex, in truſt for the uſes in 
the marriage articles; Mary the wife of Richard, on the death of 
her huſband, entered upon both the eſtates, and enjoyed them till 
her death, which happened the 18th of November 1742: Elizabeth, 


the only ſurviving daughter by Richard, died unmarried, and inteſ-— 


tate, the 7th of December 1744, and the plaintiff her ſiſter, of the 
half blood, and next of kin, hath taken out adminiſtration, and 
thereby become intitled to the inteſtate's perſanal eſtate ; and inſiſts, 
that the truſt eſtates by virtue of the marriage articles ought to be 
conſidered in a court of equity, as perſonal eſtate of Elizabeth, ſhe 
having attained twenty-one years in the life-time of her mother, 
and that the eſtates were never conveyed to Eligabetb, nor did ſhe 
ever apply to the truſtees for any conveyance, nor did the do any 
act whereby ſhe conſidered the eſtate as real, and therefore the 
plaintiff has brought her bill, that the truſt eſtates may be fold, 
and the money be paid to her, and likewiſe the rents in arrear ſince 
Elizabeth's death. . | 


The defendant Richard Bramble inſiſts, that as the truſt eſtates were 
not ſold by the truſtees, and turned into money in the life of Eli- 
zabetb, and as Elizabeth did receive the rents of the eſtates from 
the death of her mother to her. own death, the ſame ought to be 
conſidered as real, and not as perſonal eſtate ; and therefore, on the 
death of Elizabeth, inſiſts, the eſtates deſcended to him as her heir, 
on the part of the father, the defendant's grandfather, being the only 
brother of Richard, the father of Elizabeth. | 


It was proved in the cauſe, that Elizabeth, in 1728, let Raymonds 
farm to one Lindop, upon leaſe for the term of eleven years, and 
that he agreed to pay the yearly rent of fifty pounds to Elizabeth, 
her heirs and aſſigns, for this farm, and he did, from time to time, 
pay Elzabeth accordingly, as the ſame became due; and before 


the expiration of the firſt term, on the 8th of December 173g, 


Lindop took a further leaſe of the farm for twenty-one years, at 
the ſame rent, and with the uſual covenants both on the part of the 


2 and the leſſee, and paid Elizabetb the rent fo long as ſhe 
ved. 
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Mr. Solicitor General for the plaintiff. 


The queſtion is, whether this is to be conſidered as land or mo. 
ney; if the latter, then it goes to the plaintiff, the ſiſter of the half 


blood to Elizabeth Bramble. 


Independant of any election Elizabeth may have made, clearly it 
is money; and if land is directed by marriage articles to be turney 
into money, in this court it is to be conſidered as perſona] 


eſtate. 


In the caſe of Guidot verſus Guidot, after Trinity term 1745, 2 
ſum of money, by articles previous to the marriage, was agreed to 
be laid out in the purchaſe of lands in Great Britain, or in ſome 
church, college, or other renewable leaſe, and to be ſettled to 
particular uſes, the laſt limitation to the huſband and his heirs, 


The money was not inveſted in the purchaſe of any freehold, or 
leaſchold lands, but remained in money to the death of the huſband, 
and as he had made no election, Lord Chancellor held, that at the 
time of his death it ſtood in equity as it did in the articles, either 


to be laid out in freehold or leaſehold, and therefore this court will 


call it one or the other, according to the rule in equity, that what is 
agreed to be done muſt be conſidered as done, and declared that the 
money ought to be laid out in the purchaſe of lands of inheritance, 


or in church, &c. 


In the preſent caſe, Elizabeth made no election, and therefore at 
her death it ſtood in equity as it did in the articles, and as it was 
there directed to be turned into perſonal eſtate, muſt be conſidered 


as ſuch. 


He then cited the caſe of Lingen verſus Sowray, 1 P. Vs. 172. 
where, by articles before marriage, the huſband agreed to add 70ol. 
to the wife's portion of 7001. and the ſecurities for this money were 
agreed to be inveſted in land, and the laſt remainder was to the 
huſband and his heirs; 2 50. of the money was called in by the 
huſband, and afterwards placed out by him on a different truſt, and 
declared to be to him, his executors and adminiſtrators; this Lord 
Harcourt held to be an alteration of the nature of it, and that it ſhall 
be taken to be perſonal eſtate, fince the huſband's declaring the 
truſt to his excutors, ſeems tantamount with his having declared that 


it ſhould not go to his heir. 


Here, by the direction of the huſband Richard Bramble, after his, 
and his wife's death, the truſtees are to turn it into money to be 
divided among the children of the marriage, and therefore what is 
agreed to be done, muſt be conſidered as done. = 
c 


_ webs 6s wt was, 


in the Time of Lord Chancellor HARD WICEE. 


The ſecond queſtion is, whether Elizabeth, the only ſurviving 


child of the marriage, did any act to declare her election it ſhould 


It has been inſiſted by the defendant in the anſwer, that ſhe 
has done it by letting Raymonds farm upon two different leaſes, one 
for eleven, and the other for twenty-one years, and thereby reſerv- 
ing a rack-rent of fifty pounds a year to herſelf, ber heirs and 


Mn. 


There is no colour to ſay ſhe has made an election by this means, 
and very extraordinary ſhe ſhould make a leaſe whilſt the mother 
was living, who does not appear to have joined ; but ſuppoſing it 
to be a leaſe made after the mother's death, here is no fine taken, 
the value in no reſpect leſſened, nor does the reſervation to her 
heirs and aſſigns at all hinder the fale ; for if ſhe had fold it, the 
purchaſer is her aſſignee, and takes as ſuch, and therefore as ſhe has 
done nothing one way or the other, and left it without any act to 
declare her election, it will not alter the nature of it, but conti- 
nues money according to the authorities cited and muſt go to the 


plaintiff, 
Mr. Wilbraham of the ſame fide. 


The huſband who had an abſolute power over the two thouſand 

unds, orders it to be inveſted in lands to the uſe of himſelf for 
life, and to the wife for life, and then directs, on the death of the 
ſurvivor of huſband and wife, that it ſhould be (notwithſtanding the 
eſtate in lands for their lives) turned into money to be divided among 
the children. 


If the articles are to be carried into execution, according to the 
letter of them, then clearly the land ought to be fold, for wherever 


it is agreed to be ſold, or directed to be ſold, this court will look 


upon it as money. 


The father and mother might apprehend it would be inconveni- 


ent to let children be tenants in common of land, and as here was 
a child of a former venter, it might be done with a view of giving 
her a chance of coming in for a ſhare. 


In Doughty verſus Bull, 2 P. Vms. 321. The plaintiff's father 


* deviſed lands to truſtees in fee, in truſt to apply the profits, till ſale, 


* for the benefit of all his four children, and the ſurvivors and ſur- 
s vivor of them equally ; and on further truſt, that as ſoon as the 
e truſtees ſhall ſee neceſſary for the benefit of the children, 
** they ſhould ſell the premiſſes, and apply the money for the be- 
i" nefit of the four children equally, to be paid at twenty-one, or 
marriage. 

I 
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and married, and died without iſſue, inteſtate, leaving a wife: 
the court decreed, the lands being in all events deviſed to be ſold 
though the time for ſale was left to the executors, was perſonal 
<« eſtate, and A.'s widow muſt have a moiety of A.'s ſhare.” 


So that it was determined to be perſonal eſtate, becauſe it was 
ſo declared by the perſon who had the original power. 


The queſtion is, whether any thing has been done by El:zabeth 
'Bramble, either in the life-time of the mother, or in her own, to 


The granting the leaſes in the mother's life-time ſhews no more 
than ſhe intended to make the beſt of the land ; ſhe enjoyed the 
lands for two years after her mother's death, and if ſhe had intended 
to ſell them, could not have done more for the advantage of ſelling 
them, than letting them out on a rack-rent, and therefore this fact 
is of no avail to ſhew her intention to make it real eſtate, and if fo, 
then the articles ought to be ſpecifically performed ; and the court 
will not be averſe that it ſhould fall into the hands of the plaintiff, 
a ſiſter of the half-blood, rather than to the defendant, a remote re- 
lation, who happens to be heir at law, 


Mr. Attorney General council for the defendant. 


Elizabeth, in 1728, made a leaſe for eleven years, and in 1739, 
for twenty-one years, of this farm, and reſerved a rent of fifty pounds 
a year, payable to her, her heirs and aſſigns, a covenant on the part 
of tenant to pay it to her, her heirs and aſſigns, a proviſo if the rent 
ſhould be in arrear, that ſhe might re-enter, and hold to her, her 
heirs and aſſigns, and covenants likewiſe, on the part of herſelf, her 
heirs and aſſigns, to perform the ſeveral intents and purpoſes of 
the leaſe. 


The general queſtion is, whether this is, or is not, to be conſi- 


There is no diſpute but Elizabeth had the equitable abſolute 
property, but ſays, the plaintiff, though ſhe enjoyed it as a real 
eſtate, yet as there is nothing done to ſhew her intention or incli- 
nation, it ſhould be conſidered as real eſtate, it ought to go ac- 
cording to the direction of the articles. 


It is not natural to ſuppoſe the parties to the articles ſhould 
mean to convert it into perſonal eſtate, where it was not at all 
neceſſary, or of any advantage to the child, it ſhould be converted 
into money. | 
| | 2 The 


in the Time of Lord Chancellor HARD wIickE. 


The moſt material queſtion is, whether it does not appear on all 
the circumſtances of the caſe, it was her intention to conſider this 
as her real eſtate, and if ſo, the court will not alter that merely be- 


cauſe the original truſt was to turn it into money, and merely too 
to take it from the heir at law. 


Acts, as well as words, will declare the intention, her giving receipts 
for rents, as the rents of real eſtate, and as ſhe has thought proper 
to receive it from a tenant of real eſtate, ſhe does not conſequently 
receive it as money, but conſiders it as her real eſtate. 


The plaintiff claims it merely as her perſonal repreſentative, and 
not under the articles. 


It is objected, ſhe has not applied to the truſtees for poſſeſſion of 
the lands, 


But what ſhe has done is ſtronger, for ſhe has in oppoſition to 
them taken the poſſeſſion. 


Mr. Noel of the ſame fide. 


This court does not conſider abſolutely money to be laid out in 
land, as land, or land to be turned into money, as money, unleſs 
it is conſiſtent with the purpoſes for which the land was intended 


to be ſold; or, on the other hand, for which the money is to be 
inveſted in land. 


As to the articles themſelves, directed firſt to be laid out in land, 


but for the eaſe of their children, the contracting parties had it in 
view to turn it into money. 


Provided nb {ale be made till one of the ſhares ſhall become payable. 


Therefore, if that caſe did not happen, of its being neceſſary 
to turn the eſtate into money, in order to pay a ſhare that was 


hecome due, then they did not intend it ſhould be conſidered as per- 
{onal eſtate. 


In the caſe of Chaloner verſus Butcher, March 8, 1736, at the 
Rolls, the diſpute was between a repreſentative of perſonal eſtate, 


and an heir at law: money there on mortgage agreed to be laid out 


in»land to the huſband for life, to the wife for life, and if no iſſue, 
the abſolute diſpoſal in him; he, after the wife's death without iſ- 


ſue, declared it ſhould not be laid out in land ; the court held, if the 


queſtion concerned the right of a third perſon, the declarations of 
the huſband ſhould not be read ; but as it was between his perſonal 


and real repreſentative, they ſhould be read, and determined it upon 
Vor. III. | 8 M the 
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the declaration only ; there is no pretence in the preſent caſe that 
Elizabeth ever made any declaration it ſhould be turned into money, 
and in the caſe of Edwards and the Counteſs of Warwick, 2 Vm. 
171. Lord Macclesfield ſaid, in all caſes where it is a meaſuring caſt 


betwixt an executor and an heir, the latter ſhall in equity have the 
preference, 927 


The enjoyment of Elizabeth, who had a power over it in that 
ſpecie, conſidering it as land, is in itſelf an evidence of her inten. 
tion, that it ſhould not be turned into money. 


It would be very extraordinary to ſay, that the heir ſhould be 
the object in reſpect to binding him by the covenants in the leaſe 
to make good the purpoſes and intents thereof, and yet he ſhould 


not be the object as to any benefit under them, but ſhauld go to 
her perſonal repreſentative. | 


All the circumſtances put together are ſtrong to ſhew the party, 
who had a power, meant it ſhould continue as land. 


And though the defendant has been called a diſtant relation, he 
cannot be conſidered in that light, when he is directly in the male 


line of Richard the party to the articles, as he is a grandſon of his 
brother, 


LorDd CHANCELLOR, 


This is a queſtion between a perſonal repreſentative and an her 


at law, and concerning a property which at preſent is exiſting as 
real eſtate. 


It has been contended on the fide of the plaintiff, that this 
which is now real eſtate, and ſtanding in truſtees names, 1s to 
change its nature, and to be conſidered as perſonal eſtate. 


The general queſtion is, whether it is to be conſidered as land or 
money; and this will depend on two queſtions ; Firſt, Whether 
on the nature of the truſt in the articles independent of any election 
by El:zabeth, it ought to be conſidered as land or money? Secondh, 


Whether Hligabeth has ſhewn any intention it ſhould be kept as 
real eſtate. | | 


To be ſure, it cannot be ſaid to be a clear caſe, but on the face 
of the articles one of the weakeſt in which a perſonal repreſentative 
could come into this court, to turn it into money, 


The truſt under the articles is,“ that the eſtate, ſo to be pur- 
* chaſed after the deaths of Richard and Mary, be ſold, 14 
2 « the 


in the Time of Lord Chancellor Harowicke, 


« the monies ariſing by ſuch ſale divided among all the children of 
« the marriage ſhare and ſhare alike, to the ſons at twenty-one, and 
« to the daughters at twenty-one or marriage, provided no ſale be 
« made till one of the ſhares become payable.” 


It is truly obſerved, that the contracting parties ſuppoſed there 
might be more children than one of this marriage, and conſe- 
quently more convenient, if ſeveral, to take their portions as money, 
for the proviſion being ſmall, it might be wanted to ſet them up 
in trade, Sc. | 


Nothing is ſaid of a ſole child, but only that it ſhould be divided 
among the children, and by turning it into money might be done 
with more caſe; but to have directed a compulſory ſale upon one 
child, would have been a pretty frivolous direction of a parent. 


The proviſo is not, till the money ariſing by ſale ſhould become 


payable, but until one of the ſhares become payable; which is ſtill 
proceeding as if the whole was not to go to one. 


And the very laſt clauſe is, if all the children ſhall die before any 
portions ſhall become payable, © then the eſtate ſhall not be ſold; 
but after the deceaſe of ſuch children the truſtees and their heirs 
e ſhall ſtand ſeiſed of the ſame in truſt for Richard and Mary, and 
te the ſurvivor, and the heirs, executors, adminiſtrators and aſſigns 
of ſuch ſurvivor for ever.“ 


So that taking the conſtruction of the declaration of truſt toge- 
ther, the contracting parties ſeem to have had in view the caſe of 
ſeveral children; but the obſervations I have made are not deciſive, 
becauſe they do not abſolutely determine there ſhould be no ſale if 
one child, though they have weight ſo far that the caſe in which 
they directed a ſale has not happened. 


The ſecond queſtion is as to the election of Elizabeth the 
daughter, whether there be any evidence in the caſe of her electing 
to keep this as land. 

It muſt be allowed equity follows the contracts of parties, in 
order to preſerve their intent, by carrying it into execution, and de- 
pends on this principle, that what has been agreed to be done for 
valuable conſideration is conſidered as done, and holds in every caſe 
except in dower ; and therefore where money is to be laid out in 
land, there the court will make it have the property of land ; the 
fame rule of lands to be converted into money, 


No election could determine the queſtion as to thoſe claiming 
under the truſt, but as to thoſe only who claim as volunteers, 


The 
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The father Richard Bramble died in 1701. the mother in 1742. 
and being reduced to one child, muſt depend entirely on her aQs, 


ſhe did not die till 1744. and therefore capable of judging, as ſhe 
was turned of 40. 


She on the mother's death entered on the land, and from that 
time continued in poſſeſſion for two years, received the rents, made 
no application to truſtees to ſell, nor brought a bill againſt them to 
ſell, though the had a right to apply to them to ſell, and, as ceſ 
que truſt, might have contracted for ſelling, and bound the truſtees, 


But there is ſtill ſomething more in the caſe ; ſhe made a leaſe 


in 1729. of the lands, reſerving a rent to her and her heirs, and 
likewiſe in 1739. with the ſame reſervation. 


This hath been inſiſted to be a further act to ſhew ſhe approved 
of its continuing as land. 


It was objected, the leaſes were made in the life-time of the 
mother, who had her life in the eſtate ; but the queſtion is not, 
whether ſhe had a right to leaſe it out, but whether this does not 
amount to an approbation of its continuing as real eſtate. 


ſhe was the death of the father, as ſhe was the only child of the marriage? 1 
only child of 2 k 8 g 1 
the marriage, AM of opinion that ſhe had a right to ele even during the mother's 
bad a right life, and that ſhe might have come into this court to compel the 
tr Yee _ I truſtees to ſell this reverſion for her benefit, even in the mother's 
time to come life-time ; and though ſhe had this right, yet inſtead of doing this 


ei gry: ſhe makes leaſes of the lands, reſerving rent to her, her herrs and 
to compel the | t 


truſtees to ſell aſſrg NS. 


the reverſion 


22 Can there be a ſtronger evidence to ſhew her intention to con- 


fe tinue it as real eſtate, than that ſhe had bound her heirs to make 
good this leaſe. 


It has been faid, the truſtees in point of law had a right to re- 
ceive the rents, and to be ſure they had; and yet ſhe enters againſt 
their poſſeſſion, and grants leaſes of the lands; and it was a very 
material obſervation of the defendant's council with regard to the 
heir's being liable to an action on the part of the leſſee, 


The caſe of Lingen verſus Sewray in one part of it is rather for 
the defendant, for © the articles (ſaid Lord Harcourt) have in 


equity changed the nature of the money, and turned it as it were 
cc 


« ſiſting upon the ſecurities on which it was originally placed, ot 


on any other ſecurities where no new truſts have been declared, it 
ought to be conſidered as real eſtate, 


4 | This 


cc 


cc 


into land; and therefore, as to ſo much of the 1400 J. as is ſub- 
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N F : zue This court ra- 
This court, if one may uſe the expreſſion in a court of juſtice, 1 nongping 


rather leans to an heir at law, 6 hab ark: 


But what uſe does Lord Harcourt make of the words Executors and 

- Adminiſtrators in that caſe? why, ſays he, © as to the 250%. of 
« the 1400/, which was called in by the huſband, and after- 
.« wards placed out on ſecurities on a different truſt, that ſhall be 
« taken to be perſonal eſtate; for placing it out thus, I take to be 
« an alteration of the nature of it, fince the huſband's declaring the 
« truſt to his executors and adminiſtrators, ſeems tantamount with 
« his having declared that it ſhould not go to his heir,” 


See how far that goes in the preſent caſe : the huſband there could 
not do otherwiſe than declare the truſt to his executors and adminiſtra- 
tors, and yet the court held that it ſhould not go to his heir. 


Here Elizabeth reſerved to her, her heirs and affigns, and ſaid by LordMaccleſ- 
the plaintiff's council ſhe could not do otherwiſe; and very true ſhe 1 
could not; and yet, though ſhe could not reſerve otherwiſe, there is court to give 
equal reaſon in the preſent caſe to hold it as her intent it ſhould go the turn of the 
to ber heir, as in Lingen verſus Somray, to the executors; and this 9 
will be ſufficient to determine the queſtion as between the repre- 
ſentative of the perſonal eſtate and e heir, and it was truly ſaid by 
Lord Macclesfield it has been the rule of the court to give the tur 


of the ſcale in favour of the heir. — | 


And therefore as J find it land, and the abſolute proprietor took 
it as land, and did acts to ſhew ſhe intended it ſhould be confidered 
as real eſtate, I ſhall conſider it as ſuch; and therefore the bill muſt 
be diſmiſſed, but without coſts. 


Cooke verſus Gwyn and Wight and others, the ſecond cc. hog 
ſeal, Michaelmas Term 1748. | 


HE bill was brought againſt the defendant Gwyn for a fore- The court will 
cloſure, and againſt the defendant Might for a diſcovery of his not determine 


incumbrance on the mortgaged premiſſes, and for delivery of a moiety 5 ** 


of the eſtate in poſſeſſion of the defendant Wight to the plaintiff upon motion, 
1 / that have beea 


A 6 . . o ſ ed be- 
Mr. Wight by his anſwer inſiſted on a prior incumbrance upon teen ks: 


Gwyn's eſtate, and claimed to be tenant by the curteſy of the whole till after the 


eſtate; and that his ſon had the fee of it under an old ſettlement, — 1 Oy... 


b. 
At the hearing of the cauſe, Lord Chancellor decreed that Gwyn a 


ſhould redeem or ſtand forecloſed, and that the conſideration of the 
matters in queſtion, between the plaintiff and the defendant Migbe, 
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ſhould be reſerved till after the maſter had made his report in relation 
to Gwyn, | 


The maſter reported the defendant Gwyn had not redeemed the 
plaintiff by the time limited, and that report was confirmed, 


The plaintiff, inſtead of ſetting down the cauſe upon the equity 
reſerved between him and the defendant Wight, applies now by mo. 
tion for the delivery of the poſſeſſion of the moiety in mortgage to 


him. 


LoRD CHANCELLOR. 


The court, where they have at the hearing of a cauſe reſerved any 
of the matters in queſtion between the parties, till after the maſter 
has made his report, will not determine thoſe matters in a ſum- 
mary way upon motion, but the plaintiff ſhould have ſet it down in 
the ordinary courſe upon the equity reſerved. | 


receiver ma If the plaintiff had indeed moved for a receiver, and had laid 2 


be granted on 


modon, not- proper Caſe before the court for that purpoſe, I would have granted 
withſtanding the motion notwithſtanding the reſervation under the decree; becauſe 


the refervati®® this would have been a mere proviſional order, and would not have 


under the de- affected the queſtion between the parties. 
cree, for this is | ; | 

a mere provi- 

ſional order. 


Caſe 260. Anonymous. Michaelmas Term, ov. 10, 1748. 


e 


Thedeſeadent R. Wilbraham moved that a bill of revivor might be taken 
ing a priſo- 


e Fe” pro confeſſo againſt a defendant, a priſoner in York gaol for 
gaol, and the Want of an appearance, without the expence of removing him by 
2 ſo --4 habeas corpus to the Fleet and bringing him into court, as the de- 
nor” bear the mand againſt him by the bill was ſo trifling that it would not bear 


nat bear the l 

expence of te · the charge of the journey from York. 
moving him 

by habeas corpus to the Fleet, it was moved, to ſave this expence, that for want of appearance the bill might 
be taken pro coꝶfeſſos the court refuſed to do it in this ſummary way. 


After the at Lord Chancellor ſaid, he could do nothing in this ſummary way, 


for making RSS . 
' proceſs in but the plaintiff muſt proceed in the uſual method pointed out by 
courts of oh the 5th of the preſent King, c. 25. the act © for making proces 


ty effect ; : 
 apainſt perſons *© in Courts of equity effectual againſt perſons who abſcond and can- 


who abſeond, not be ferved therewith, or who refuſe to appear;“ and though 


there Was a a . . : 
pa ew for ſome time after making this act there was a doubt whether it ex 


it extended to tended to bills of revivor, where defendants refuſed to appear to ſuch 
bills of review, bill, yet it is ſettled now that it does; and therefore you muſt upon 


ar rs ne%, this occaſion have recourſe to the ordinary remedy, and his Lord(bip 


does, and denied the motion. 
therefore the 
plaintiff muſt have recourſe to the ordinary remedy, 


Pip 
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Biſhop verſus Church and others, Dec. 8, 1748. Caſe 261. 


A Motion was made for an injunction upon the following caſe : B. a reſiduary 
A The plaintiff was the reſiduary legatee, and ſurviving executrix _ = : 
of her huſband, to whom Church and one Owen had given a joint cutrix * 
bond for payment of a ſum of money: Church one of the obligors huſband, to 
died, and the plaintiff was indebted upon her own private account whem C. 60 


O. had given 
to Owen who was become a bankrupt. a joint ad, 

C. died, and 
the plaintiff was indebted on her own private account to O. who is a bankrupt; the bill brought againſt his 
aſſignees for an injunction, and to ſet off what was due to her as executrix againſt the debt from herſelf to the 
bankrupt, Injunction denied: for as ſuch a ſet-off could not be done at law, there is no inſtance of its being 
allowed here; for the debts are due in different rights, and 2 Geo. 2. does not comprehend it. 


The plaintiff's bill therefore was brought againſt his aſſignees for 
an injunction, and to ſet off what was due to her as executrix, &c. 
againſt the debt due from herſelf to the bankrupt. 


Lord Chancellor denied the injunction; and as to the ſet-off, (aid, 
that it was admitted this could not be done at law, nor did he know 
of any like inſtance here: the debts are due in different rights: the 
act of parliament of 2 Geo. 2. c. 22. ſect. 13. does not comprehend 
this caſe; nor is it within 5 Geo. 2. for preventing the committing 
of frauds by bankrupts, for here was no mutual credit between the 
parties, and this matter had been determined the ſecond of April ex 
parte Hope. 


If this court was to go into inquiries of this ſort, an account muſt 
be taken of the teſtator's whole eſtate, till it was ſeen if there was 
2 ſurplus ſo as thereout to make 4 ſet-of, 


Another conſequence would ariſe; it is often doubtful whether 


executors can take a reſidue, which might draw on infinite expence 
if it ſhould be allowed of in the like inſtances. 


Anonymous. Hilary Term, Jan. 24, 1748. Caſe 262. 


BO UT five years ago a bill was brought by ſeveral perſons A defendant 


claiming to be heirs at law to the Duke of Buckingham ; the cannot revive 
but in one in- 


defendants likewiſe inſiſted on being heirs at law, and iflues were di- gance, and 
rected to try it: the plaintiffs were not found to be heirs at law, but that is after a 
the defendants only, who have ſet down the cauſe upon the equity **** 0 ac 


count, be- | 
reſer ved. cauſe in that 


| caſe he is con- 
ſidered as an alor ; far till the account is taken it is not known on which fide the balance lies. 


The 
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The plaintiffs now move to adjourn the cauſe till the repreſent, 
tives of ſome of the parties are brought before the court, 


Lord Chancellor ſaid, a defendant cannot revive but in one inſtances 
and that is after a decree to account, becauſe in that caſe a defendant 
is conſidered as an actor, for until the account is taken it is ng 
known on which ſide the balance lies; but even in a bill brought for 
an account, till the cauſe is heard, if there is an abatement, the de. 
fendants cannot revive; and therefore it is the plaintiffs only, who 
ought to ſee there are proper parties; and if they have in this caſe 
neglected to do it, and ſhould be defective in this particular when the 
cauſe comes on again, I ſhall not let it ſtand over upon paying only 
the coſts of the day, which is the uſual method, but ſhall diſmiſ 
their bill out of court with coſts to be taxed. 


Caſe 263. Stiles verſus Cowper, March 8, 1748. 


Sir J. C. lets IN 1700 Sir John Cowper, the father of the defendant, who was 


7 2 intitled to an undivided moiety of houſes with Mr. Henley in Por- 


one years of a fugal Row, Lincoln's Inn Fields, and by a private act of parliament 


houſe in Lin empowered to make a partition, and to let out his moiety on a 
coln's Inn 


Fields to . building leaſe for ſixty-one years, made a leaſe of part thereof for 


who aſſigns fixty-one years to Mr. Ward, reciting therein the power given to 


pag — him by the act of. parliament of leaſing, and a liberty to the leſſee 


for theremain- to quit after the firſt twenty years on giving proper notice. 
der of the | | 

term, He rebuilds the houſe, and lays out 5000/7, for that purpoſe, and pays the reſerved rent of 40. to 
Sir J. C. till he died. On his death the defendant became intitled as firſt remainder man in tail: for fix years 
he thought proper to receive rent, and then brings an ejeciment, and recovers at law for want of the uſual co- 
venants in the building leaſe. The plaintiff brought his bill for an injunRion, ard to be quieted in poſlefſion, 
A new leaſe directed to be executed with proper covenants, and the plaintiff to bald the premiſſes for the remain- 
fer of the term. | 


4 ht — A 


Mr. Ward, ſome time before 1716, afligns over the leaſe to Haſ- 
Eins Stiles for the remainder of the term, who in the year 1716 re- 
builds the houſe, and lays out above 5000. for this purpoſe, and 
conſtantly pays the rent reſerved under the leaſe of 40/7. per an- 
num to Sir Jobn Cowper till 1729, when the leſſor died, who was 
only tenant for life; and on his death the defendant, his eldeſt ſon, 
became intitled to it as the firſt remainder-man in tail. 


From the year 1729 to 1735 the defendant thought proper to re- 
ceive the rent from Mr. Stiles, and during that time the tenant, at 
his own expence, built new offices. 


It appeared to the court, upon reading the leaſe, that the cove- 
nants uſual in building leaſes were not inſerted here. | 


I The 
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The defendant after this acquieſcence, and receiving the rent, 
brings an ejectment againſt the plaintiff for the poſſeſſion, as deviſee 
of Mr. Stiles, and recovers at law for want of the aforeſaid co- 
venants. 


The plaintiff brings his bill here for an injunction to ſtay the de- 
fendant's proceedings at law, and to be quieted in the poſſeſſion of 
the houſe, under the leaſe and affignment. 


Lord CHANCELLOR, 


Though the acceptance of rent under a leaſe by iſſue in tail, will 
bad them, where they claim per formam dont from the leſſor, yet 
this alone will not bind the remainder-man in tail, who claims the 
leaſehold eſtate by purchaſe, but is a circumſtance however in fa- 
vour of the leſſee; and when the remainder-man lies by, and ſuffers 
the leſſee or aſſignee to rebuild, and does not by his anſwer deny 
that he had notice of it, all theſe circumſtances together will bind 
him from controverting the leaſe afterwards. 


But the defendant's council alledging, if the houſe ſhould be burnt 
down, the plaintiff, by the leaſe, is expreſſly exempted from re- 
building, and might, the next day after ſuch accident of fire, give 
notice to quit; his Lordſhip directed a new leaſe to be executed 
with the proper and uſual covenants, for the reſidue of the term. 


And upon executing ſuch leaſe, his Lordſhip decreed the plaintiff 
to hold and enjoy the premiſſes in queſtion quietly for the reſidue 


of the term in the leaſe, againſt the defendant, but no coſts to be 
paid on etther fide. 


Hume and his wife verſus Edwards and his wife, May 24, Caſe 264. 
1749. 


; | \HIS cauſe came before the court on petition, and a queſtion A geviſee of 
aroſe, whether upon a deficiency of a teſtator's aſſets to pay an annuity for 


all the legacies, a deviſee of an annuity for life, charged on the teſ- eee . 


tator's perſonal eſtate, ſhould abate in proportion with other lega- eſtate, where 


tees, or whether he ſhall be conſidered as a ſpecific legatee, and con- there is a defi- | 


ciency of aſ- 

ſets, ſhall abate 
| | in proportion 

Lord Chancellor ſaid, he believed there was a caſe where ſuch a ide oer 


p ; , legatees : de- 
deviſee of an annuity was looked upon as a ſpecific one, and de- termined on 


termined, therefore, he ſhould not abate, but directed the petition to the authority 


M 5 | Halton ver- 
ſtand over, that he might look for this caſe, | 3 


| | before Sir Jo- 
Vor, III, : | | 3 O | On /. Jelyl. 


ſequently not liable to abate with general legatees, 
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On the 27th of May 1749 his Lordſhip faid, the cafe of Halm, 
executor of General Pepper verſus Medlicot, was an authority in point, 
that an annuitant for life on the perſonal eſtate muſt abate in pro. 
portion with other legatees, and is not to be confidered as a ſpecific 
legacy. 


General Pepper by his will gives A. 140/. out of his perſonal 
eſtate, to purchaſe her an annuity of 20/. a year for her life, if ſhe 
continued in his ſervice, and if that ſhould not be ſufficient, his 
executor had directions to advance her a further ſum to purchaſe 
this annuity. | 


Upon a deficiency of aſſets, it was inſiſted A. ſhould abate 4 
proportion with the other legatees; Sir Joſeph Jetyl was of that 
opinion, and ordered ſhe ſhould abate upon the whole ſum of 140/. 


His Lordſhip, on the authority of this caſe, ordered the annui- 
tant here ſhould abate in proportion with the legatees. 


Caſt 265. May 26, 1749. The frft day of Trinity Fer mM, 


A plaintiff, | R. Solicitor General moved to diſcharge an order obtained 
by the plaintiff from the Maſter of the Rolls upon this 
junction has 

been diſſolved Caſe. 


upon the me- ; 

rits, or e, The bill was brought for an injunction, and on the defendant's 
ing cauſe, praying a dedimus, to take his anſwer in the country, it was granted 
cannot by a- of courſe; on the coming in of the anſwer, the defendant moved to 
— _ diſſolve the injunction, unleſs cauſe, and the plaintiff Chewing no 
. cauſe, the injunction was diſſolved. 

obtaining a 

rs n. The plaintiff afterwards amends his bill, and on the defendant's 
ſwer to it, Praying a dedimus to take his anſwer to the amended bill, moves 


6d ag again for an injunction before the Maſter of the Rolls, who was of 
bat on the an- Opinion, he was intitled to it, and made an order accordingly. 
ſwer's coming 


in. de e The motion was now to diſcharge the Maſter of the Rolls's ordet 


move for an g 
injuntion on for irregularity. 
the merits, 


LoRpd CHANCELLOR. 


I am of opinion it ought to be diſcharged for irregularity. 


When an injunction has been diſſolved upon the merits, or for 
want of the plaintiff's ſhewing cauſe why the injunction ſhould not 
be diſſolved on the defendant's order niſ, he cannot by amending his 


bill, and the defendant's obtaining a dedimus to take his anſwer 5 
t 
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the amended bill, move for an injunction; for if he could, he might 
amend his bill toties guat ies, and by that means keep up the injunc- 
tion againſt the defendant in inſinitum; but if on coming in of the 
defendant's anſwer to the amended bill, he thinks there are ſuffi- 
cient grounds arifing out of the anſwer to ſupport an injunction, he 
may move for it upon the merits. 


But an injunction granted on a dedimus, to take an anſwer to an 
amended bill, is contrary to the rule and practice of the court, and 
therefore let the Maſter of the Ro/ls's order be diſcharged. 


Can verſus Read, June 1, 1749. Trinity term. Caſe 266, 


HE motion in this cauſe was for an injunction on an of- A debtor to a 
fer to pay the money into court, for which the defendant's 1 10 
action at law is brought. Woes 64 b 


one aſſignee, 
is not a diſcharge, he ſhould have taken a receipt likewiſe from the how wad 
Otherwiſe as to an executor, becauſe they have each a power over the tellator's whole eſtate, and conſi- 
dered as diſtin perſons, 


Lord Chancellor, in giving his reaſons for continuing the injunc- - 
tion, ſaid, he never knew any determination that a debtor to a 
bankrupt's eſtate, paying the debt to one aſſignee, and taking his 
receipt, would be a diſcharge; but if the aſſignee did not bring this 
ſum to account, and was inſolvent, he doubted whether the debtor - 
to the bankrupt's eſtate would not be liable to pay it over again; 
for though payment to one executor is good, becauſe they have 
each a power over the whole eſtate of the teſtator, and conſidered 
as diſtin& perſons, yet aſſignees of bankrupts are in the nature of 
truſtees, and unleſs the debtor to bankrupt's eſtate had taken a re- 
ceipt from the co- aſſignee, it is not an abſolute diſcharge. 


Hearle verſus Greenbank, and Andrew and others, aſ- Caſe 245; 


fignees of tbe eftate and effects of Winſmore, a bankrupt, EA FE 2 Fig 


verſus Greenbenk, Hearle and others, May 30, 1749. 


HE end of the original bill was, that 1/7;//zam Worth's will, Zur Hard. 
and the will or diſpoſition made by Mary Winſmore, in virtue icte ſaid, 


thereof, may be confirmed and eſtabliſhed by a decree of this court, mam wa - 


and that Greenbank, Sc. may be compelled to execute the truſts ther in a court 
under Mary's will, and to account with the plaintiffs for the real of lan or equi- 


and perſonal eſtate of William Worth and Mary Winſmore deceaſed, 3 
and that if the defendant Mary M inſmore, the daughter of the teſta- a power over 

real eſtate ex- 
ecuted by an infant is good, and declared as be could find none, he would make none, and that the diſpok- 
tron Mrs, Winſmore in this caſe has attempted to make, could not take place. 


+ | trix 
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or towards ſatisfaction of the eight thouſand pounds deviſed to her 
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trix Mary, makes out her title to all or any part of her late mother, 
freehold, copyhold, or leaſehold eſtates, that then ſhe may either 
convey her right therein to the plaintiffs, or elſe, that ſo far as the 
value of the eſtate ſhall extend, the ſame ſhall be taken by her in 


by the will of her mother, and that the plaintiffs may be decreed 
an equivalent for the eight thouſand pounds, to the value of the ſet. 
tled eſtates, 7 


The end of the croſs bill was, that the defendant Greenbank may 40 
account with the plaintiffs for the perſonal eſtates of Dorothy Price 
and William Worth, and for the rents and profits of ſuch part of 
their freehold, copyhold and leaſehold eſtates, as ſhall appear to be. 
long to the plaintiffs, and deliver the poſſeſſion of the ſaid freeholds, 
copyholds and leaſcholds to the plaintiffs, and that all other neceſ- 
ſary parties may join in conveying and ſurrendering the ſame to the 
plaintiffs, or as they ſhall direct. 


illiam Winſmore, who was a tradeſman in Worceſter, in March 
1739 intermarried with Mary Worth, the only child and heir of 
Doctor William Worth, archdeacon of Worceſter, who was very rich, 
without the knowledge or conſent of her father, Mr. Winſmore be- 
ing at that time upwards of forty years of age, and ſhe not quite 
ſixteen. | 


The marriage was kept ſecret for many months, and when it 
broke out, Doctor Worth was at firſt greatly enraged at it, but Winſ- 
more pretending that if the Doctor would let him have fourteen 
hundred pounds, part of three thouſand pounds, his wife's portion, 
independant of her father, he would make a ſuitable ſettlement; 
Doctor Worth did accordingly pay the ſum to him, and, in appear- 
ance, was reconciled to him; but Doctor Worth diſcovering ſoon 
after a fraud intended on him by Winſmore, and no ſettlement made, 
ſhewed an utter averſion to him, and would never be reconciled to 
him afterwards, 


Winſmore being in inſolvent circumſtances, a commiſſion of bank- 
ruptcy iſſued againſt him, the 3d of March 1740. and Johnſon and 
others were choſen aſſignees. | 


On the ad of June 1741 his wife was brought to bed of a daugh- 
ter, the defendant Mary Winſmore, and afterwards Mr. Winſiore 
proving an unkind huſband, ſhe withdrew from him in December 
1741, under the influence and perſuaſion of her father, who 0n 
thoſe terms became reconciled to her, 


In Auguſt 1742 Doctor Worth died, but before his death he made 
his will, dated the 5th of the ſame Auguft, and thereby deviſcd 


% all 


3 
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« all his freehold, copyhold, and real eſtates, whatſoever and where- 
« ſoever, and all his leaſehold eſtate to Wood and Greenbank, their 
« heirs, executors, adminiſtrators and aſſigns, upon truſt that they 
<« ſhould apply the rents, iſſues and profits thereof, to and for the 
« ſole and ſeparate uſe of his daughter Mary, wife of William Winſ- 
« more, during her life, and at her diſpoſal, and not to be ſubect to 
&« the debts, power or controul of her ſaid huſhand, but that her re- 
« ceipt, notwith/landing ber coverture, ſhould be effeftual for the ſame, 
&« and upon further truſt that they ſhould permit and ſuffer his ſaid 
« daughter, by any deed or writing to be by her executed, in the 
« preſence of three or more credible witneſſes, (notwithſtanding her 
« coverture) to give, deviſe and bequeath all his ſaid freehold, copybold 
e and leaſehold eſtates, to ſuch perſon and perſons as his ſaid daughter 
« ſhould think fit, ſhe having a particular regard to his poor relationg 
« in Cornwall. | | 


« All the reſt and reſidue of his goods, chattels, and perſonal 
« eſtate, after payment of his debts, legacies and funeral expences, 
„e he gave to Wood and Greenbank, in truſt for his daughter, and 
“e for ber ſeparate uſe and diſpoſal, and not ſubect to the debts, prover 
* or controul of her huſband ;”* and of his will appointed ood and 
Greenbank executors, 


On the 24th of December 1742, Mrs. Winſmore died at Ryegate, 


in Surry, where ſhe had, ever ſince her leaving her huſband as 
aforeſaid, lived ſeparate, but before her death, ſhe, in purſuance of 
the power given to her by her father's will, did on the 16th of Oc- 
tober 1742, duly execute her power of appointment and diſpoſition 
delegated to her by her father's will, over his whole real and per- 
ſonal eſtate, by a writing ſigned and ſealed in the preſence of three 
witneſſes, and in the form of her laſt will and teſtament, ** where- 
* by ſhe gave and bequeathed to her daughter Mary Winſmore 
* one hundred pounds a year, until the age of ten years, and after, 
the further ſum of fifty pounds a year till ſhe attains the age 
** of twenty-one ; the ſaid ſums to be applied by her executors for the 
education and maintenance of her ſaid daughter according to their 
* diſcretion :”” She alſo gave and deviſed “ to her ſaid daughter 


cc 


cc 


cc 


one years, but if ber ſaid daughter ſhould die before the ſaid 
age, without iſſue living at her death, then ſhe bequeathed the ſaid 
8000. to ber couſins Henry Worth, Eſquire, and Francis Hearle, 
Eſquire, to be equally divided between them: and after giving ſe- 
veral other legacies, charges all her real and perſonal eſtate which 
ſhe was intitled unto by virtue of her father's will, with the pay- 
ment thereof, and appointed Greenbank, &c. joint executors, 
guardians and truſtees to her daughter till twenty-one ; and a!! 

the reſt, reſidue and remainder of ber real and perſonal eſtate, 
* which ſhe was intitled unto , or intereſted in, ſhe gave and deviſed to 
Vo I. III. 8 P « zbe 
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8000/. to be paid ber when ſhe ſhall attain the age of twenty- 
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te the plaintiffs, their heirs, executors and adminiſtrators, for ever, a 


 *. tenants in common, and not as joint-tenants. 


William Winſmore's certificate was allowed in September 1942 
and the aſſignment of the wite's eſtate from the commiſſioner to 
the aſſignees was in June 1744. 


Mr. Attorney General for the plaintiffs, made this queſtion, whe. 
ther Mrs. Winſmore, under the ſanction and authority given her by 
her father's will, could diſpoſe of the real eſtate, as ſhe has done 
by her will, notwithſtanding her infancy. 


There was no intention of Doctor Worth's appears to poſtpone 


the time for his daughter's diſpoſing of his real eſtate any more 
than his perſonal. 


She recites the power, but it is objected, that being an infant, 
ſhe is incapable of making any alienation of her real eſtate, 


It is admitted on the other fide, that as a feme covert, the might 
diſpoſe of real eſtate, though not properly by a will, yet by an in- 
ſtrument in the nature of a will. 2 85 

A perſon may clearly by a power enable one to do an act, who is 
in herſelf incapable of doing it: If a feme covert makes a leaſe, 


it is abſolutely void, but if an infant makes a leaſe, it is not abſolute. 


ly void, for he may confirm it when of age; an infant likewiſe may 
preſent to a church, ſo that they may do ſeveral things. where they 


may be enabled by authority, though they cannot do it merely of 
themſelves. 


For this purpoſe Cro. Fac. fol. 80. was cited, and Co, Lit. fol. 45. b. 
an infant ſeiſed of land holden in ſocage, may by cuſtom make a leaſe 
at the age of fifteen years, and ſhall bind him, which leaſe was void- 
able at eommon law. The year book of the 37 H. 6. fel. 5. Pla- 
cito 9. is to the ſame effect; and in Cro. El:z. 652. it is laid down 
that an infant may do by cuſtom, what he could not otherwiſe by 
law, Noy's Rep. fol. 41. that a grant of a copyhold by an infant is 
good: What is it gives him a capacity? The law confiders the cu- 
ſtom of the place as enabling him to do an act, which he could not 
otherwiſe have done, 


To apply theſe caſes, the whole eſtate here is given to truſtees, 
to permit her to receive rents during life; can it be denied, that 
ſhe could have applied the rents. as ſhe thought fit? now this ſhe 
could not have done by law, and yet ſhe certainly might by this 
delegated power, | 


There 
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There is no caſe where there has been a determination in point, 
and therefore muſt be governed by the reaſon of the thing. 


Lord Chancellor ſtopped the plaintiffs council, and mentioned 
the following one in Moore 512. where it is ſaid by Sir Francis 
Moore arguendo, that where cuſtom allows an infant to make a feoff- 
ment at 15 years of age, if he makes a feoffment to the uſes which 
be ſhall appoint by bis will, if he makes à will, that which is void as 
being his laft will, becauſe he is an infant, yet ſhall ſerve to declare 
the uſe of the feoffment. 


The council for the plaintiffs inſiſted this was no authority, but 
only arguendo; and as the diſpoſition under the will of Mrs. W:n/- 
more aroſe from the appointment, if taken otherwiſe would clearly 
overturn the intention of Doctor Worth, and therefore hope the 
court will think ſhe had a proper power to diſpoſe of the real 
eſtate. ; ; | 


The next queſtion is, whether the daughter of Mrs. Minſinore 
muſt not accept of the eight thouſand pounds that is given her 
under her mother's will, according to the terms of the will, or if 
ſhe claims contrary to it, renounce the will in toto. | 


Nothing is a more known rule in this court, than where a per- 
ſon will take benefit by a will, he is not to contradict or contra- 
vene the will, where it is not for his advantage, and therefore ſhe 
muſt take according to the intention of the teſtatrix, and cannot 
claim the eſtates deviſed away from her. 


The next queſtion is, whether the ſurplus intereſt ſhall accumu- 
late till the daughter of Mrs. Vinſmore is of age, or fink into the 
reſidue for the benefit of the reſiduary legatee. 


The appointing a particular maintenance of different ſums at 
different periods, ſhews clearly her intention the ſurplus intereſt 
ſhould not accumulate. 


As to the ſum of fourteen hundred pounds, whether this is not 


in part payment by Doctor Worth of Mrs. Winſmore's legacy from a 


2 relation Mrs. Price, or whether it is a bounty from the 
ather, 


1 apprehend it to be ſo clearly in part payment of Mrs. Price's 
BAY, that the other is too forced a conſtruftion to have any 
weight. 


As to Mr. Winſmare, the huſband's being tenant by the curteſy, 
though this court has conſtrued a huſband to be tenant by the 5 
I del 
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teſy of a truft, yet that does not extend ſo far as to make him 
tenant by the curteſy, where it is a truſt created by a teſtator clear. 
ly with an intention to exclude the huſband ; in ſupport of this he 
cited 2 verſus Dixwell, before Lord Hardwicke, December 8, 


1738. (Tr. Alk. 607.) | 


Mr. Evans of the ſame fide argued, That an infant may appoint 


a guardian by deed, and by the law has a power of alienating pro- 
: and in the caſe of Arlington verius Sir Walter Cavalry in 


perty 
1732. the infant then but one year old, conveyed by deed under 
hand and ſeal, and held to be good. 


The cuſtom of gavelkind empowers an infant to diſpoſe of real 
eſtate at the age of fifteen. | 


Mr. Huſſey of the ſame fide argued, that Mrs. Winſmore took no 
more than an eſtate for life, with a power or diſpoſition to diſ- 
poſe of the fee. 1 


He cited 3 Leon. 5 1. to ſupport this diſtinction, that where an 
eſtate is firſt given for life, a power to diſpoſe as the deviſee for 
life ſhall think fit, does not make the eſtate for life merge, but is 
ſtill ſubſiſting, and the latter is conſidered only as a power, and not 
an expreſs deviſe in fee. Vide Tomlinſon verſus Dighton, 1 P. Vm. 


149. 


An infant or feme covert may deliver ſeifin, becauſe one cannot 
prejudice himſelf, nor the other her huſband : for the ſame reaſon 
he may preſent to an advowſon, becauſe he does not prejudice him- 
ſelf, as he is not intitled to the profits: for the ſame reaſon he may 
grant copyholds; and this principle ſeems to be the teſt on which 


all theſe caſes are tried. 


Mr. Noel to this point ſaid, an infant may be vouched in a com- 


mon recovery, and alſo bound by aid prayer. 


Mr. Wilbraham for the aſſignees under the commiſſion of bank- 
ruptcy againſt Winſmore. | 


That there is ſuch an intereft in Mrs. Minſinore under Docfor 
Warth's will, as muſt make her huſband tenant by the curteſy. 


He admitted that Doctor Worth intended to veſt his eſtate in 
truſtees for the ſole and ſeparate uſe of his daughter ; that the di- 
reQion is to pay to her the rents and profits of his real eſtate during 
her life, and that they ſhall by any deed, &c, ſuffer his daughter 


to diſpoſe of all his freehold, &c. 


But 


in the Time of Lord Chancellor Hazxpwicxe, 


But then he inſiſted, that truſts are to be governed as near as 
may be by the ſame rules as uſes were at common law; and fo 
much as is not diſpoſed of reſults back to the grantor, and that the 
truſt is a deſcendible intereſt, and will paſs in the fame manner as 
in the caſe of a legal eſtate. 


He alſo inſiſted, when this equitable intereſt was given to receive 
the rents and profits for her life, the whole reſidue of the intereſt in 
the fee devolved upon her; for if the remaining part of the equitable 
intereſt was not in abeyance, then it was in Doctor Worth, and con- 
{quently deſcended upon his heir. 


The teſtator directs,, that the very act of deviſing and giving 
ſhould be the act of the daughter, and therefore is not a mere ex- 
ecution. of a power, but the very gift of the daughter herſelf, and 
ſhe is the compleat owner of the fee-ſimple of the truſt. 


A power is given to this lady to diſpoſe of it in her life-time, 
and not barely to take effect after her death; if fo, then ſhe had 
ſach a power as gave her the total intereſt, and might have de- 
ſcended to her daughter; for there was no other way of the daugh- 
ter's taking it, becauſe the mother took it by deſcent from 
father, and the daughter as deriving from the mother, 


The next queſtion is, whether Mrs. JVinſmore took ſuch an in- 
fereſt as ſhe could diſpoſe of in her ſituation, fue 


It is admitted to be the law in gavelkind, that an infant of 
fifteen may make a feoffment of land, but then it muſt be very 
particular, for it muſt be for money, and a conſideration of five 
Hillingt would not be ſufficient. | 


In the caſe of copyholds mentioned, that is in the caſe of an in- 
fant Lord, and is merely for the intereſt and advantage of the copy- 


holder, and the infant is only in/frumental, and it is always cus Do- 


minus conceſfit. 


In general, I do not know any inſtance where infants have been 
allowed to execute theſe ſort of powers, which will affect the 
intereſt ; and the preſent is a power coupled with an intereſt, and 
requires as much ſtability of mind to execute as a feoffment. 


The reaſon why the law of moſt countries fixes it to a certain 
period of age when a perſon ſhall have power to diſpoſe, is, that it 


would otherwiſe be liable to perpetual controverſy in particular caſes, 
Whether the perſon has capacity or diſcretion to diſpoſe or not. 


Vor. III. 8Q I 
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It is ſaid, whenever a power is executed it becomes a part of the 
original deed or will under which the power is given, 


This ſeems to be abſurd, becauſe they cannot circumſcribe it by 
any rule but real diſcretion, and it would be more convenient to 
adhere to the general rule of law, that infants cannot diſpoſe of 
real eſtate till twenty-one, or they may as well ſay that ſuch a 
power given to a Junatick is good, for ſuch a perſon may as well 
be capable of diſpoſing as an infant in arms. 


Mr. Capper for the creditors of Mr. Winſmore infiſted, that the 
obtaining his certificate will not make any alteration ſo as to make 
it a new acquiſition, and go to him, but will belong to his creditors, 
tor this veſted by the commiſſioners firſt afſignment, and a ſecond 
aflignment upon any property falling into poſſeſſion, is rather ex 
abundanti cautela, and not abſolutely neceſſary; and for this pur- 
poſe cited 1 P. Ins. 382. 


Mr. Solicitor General, council for the daughter of Mrs. Vinſnore, 
ſaid, in the caſe of Jeuſon verſus Moulſon, before Lord Hardwicke, 
October 27, 1742. (2 Tr. Atk. 417.) It is laid down that creditors 
of a bankrupt muſt take in the ſame manner as the bankrupt him- 
ſelf would do in caſe the wife was living ; but though he is dead 
here, yet the child of the marriage has the ſame right with the 


mother, and has an equity to be provided for, as well as the wife 
of the bankrupt, 


The huſband made no ſettlement on the wife and the children of 
the marriage, and beſides received fourteen hundred pounds of the 
wife's fortune, ſo that he had within one hundred pounds, a moiety 
of the wife's fortune under Mrs. Price's will, which is more than 
what he ought to have, and therefore the infant daughter is intitled 


to the remainder of this legacy as a proviſion. 


As to the point of the ſurplus intereſt of the eight thouſand 
pounds, there is a circumſtance in this legacy which ſhews it veſted 
before the time of payment, becauſe if ſhe dies before twenty-one 
leaving iſſue, it veſted in her, and goes to her repreſentatives, and 
therefore it is the intention of the teſtatrix it ſhould veſt in her for 
the benefit of the infant's family, and not with any view to the re- 


ſiduary legatee, and is poſtponed only on account of her tender 
years, being little more than a year old, 


The laſt queſtion, and the principal one is, whether Mrs. Win/- 
more's is a good deviſe of the real eſtate. 


I will conſider the opinion of law firſt with regard to the infant's 
diſcretion, 


I The 


in the Time of Lord Chancellor Han Dpwickk. 703 


Tbe law of England draws the line at the age of twenty-one, 
and therefore all courts muſt look upon a child of nineteen as a 
child of five years old; and you are by the law concluded from ſay- 
ing, ſhe is more capable at one period of her age than another ; 
and this not only for the ſake of herſelf, but for the ſake of her 
heirs. | 


There are exceptions indeed to this general rule, but it is where 
infants are mere conduit pipes or inſtruments that do not fall within 
the reaſon of the law ; for he has no diſcretion there to exerciſe, 
as in a preſentation to a church, becauſe the ordinary will take care 


that he is perſona idonea who is preſented, and therefore a ſuck- 
ing child, in the lap of the mother, may preſent, 


An infant as an executor may apply aſſets properly, but cannot 
there do an act which would make him guilty of a devaſtavit. 


Powers in the law language are divided into powers appendant 
and powers collateral. 


As to powers that are naked authorities ; he that is in by virtue 
of the power is in by the grantor of the power, and was ſo con- 
ſidered a good while; but then in the modification of eſtates they 
hold in courts of law, where they are coupled with an intereſt, they 
might be releaſed or extinguiſhed, and where they flow from an in- 
tereſt, they were conſidered as modes of ownerſhip ; and with this 
view courts of law conſtrue them liberally as part of the old owner- 
ſhip belonging to the grantor of the eſtate. 


The law has ſaid, that an infant may execute a naked autho- 
rity ; but I doubt whether a private perſon could give ſuch a power 
to an infant coupled with an intereſt, becauſe this is reverſing the 
law; for the infant is ſeiſed in fee, and the will affe& the inheri- 
tance at a time when the law ſays ſhe is incapable of doing it, and 
is introducing a new ſort of invention, in contradiction to the law. 


And therefore it is an exceeding doubtful thing, whether a private 
perſon could give ſuch a power. 


May 31, 1749. Hearle and Greenbanb et econtra. The Solicitor 
General went on for the defendant Mary Winſmore the infant. 


Inability of infancy is a natural inability : before the ſtatute of 
uſes, all theſe powers were merely uſes; an infant could not by 
bargain and ſale convey the uſe of the land, becauſe equity follows 
the law, and he was equally unable to convey the ule, 


The 
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The only thing that looks like an authority is what fell from 
your Lordſhip ; one part of Sir Francis Moore's argument led him 


to aſſert this propoſition, that it ſhould ſtand good as a declaration of 


the uſes of a feoffment, though it is void as a will; but the matter 
theres was intitely compounded, ſo that it does not appear of what 
opinion the court was, 


Ih a late caſe of Oale verſus Heath before your Lordſhip, you w 
pleaſed to ſay, that where a power was executed by way of will, 
and the appointee died before the teſtatrix, it lapſes as much as if 


it had been a deviſe to a perſon of perſonal eſtate or real, and le- 
gatee dies in the life-time of the teſtator, and if the power is to be 
executed by a will, that will is ſubject to all the formality and ce. 


remony as in any other common caſe of a will. 


The ſtatute of wills gave a power to deviſe to every perſon 
whatever; and though it does not ſay he ſhall not deviſe, yet the 
law operates upon it, and will not ſuffer an infant to do it who is 
under a legal inability to deviſe. | 


Wherever a man makes a (ſettlement, and a limitation to his firſt 
and every other ſon for life with a power, as each ſhall come into 
poſſeſſion, to make leaſes and a jointure, there is not an inſtance to 
be ſhewn where it has been held that an infant, on whom this power 
devolves, could make a leaſe or a jointure; and there have been 
numberleſs acts of parliament to enable an infant to make a join- 
ture, and others to enable them to make leaſes, which implies it can- 
not be done without. 


Lord Chancellor ſaid, there were inſtances of guardians being ap- 
pointed, in caſe the limitation ſhould take place in an infant, to make 
leaſes for bim. 


Mr. Solicitor General : This is ſtrong for my client, becauſe it 


ſhews the opinion of mankind that infants could not do thoſe acts, 


and therefore appoint a guardian who mult himſelf too be of age. 


He inſiſted, there can be no rational conſtruction put on this 
will, to ſhew the teſtator had any idea of his daughter's diſpoſing 
of real eſtate before her age of twenty-one. N 


At the time of his will Mrs. Vinſmore was a young woman of 


| nineteen, who had gone through the peril of childbirth, in good 


health, and net at all likely to die in two years time, ſo that he had 
no other view but to make her a feme ſole, becauſe the bankruptcy 
of the huſband happening in 1740, he was guarding againſt his for- 
tune's falling into the huſband's hands, 


Sole 


in the Time of Lord Chancellor HARDwick R. 


Sole and ſeparate uſe of my daughter, is always in contradiction 
to the huſband. | N 


He was not contented with ſaying it affirmatively, he goes on 


and ſays it negatively, her receipt ſhall be good and valid notwith- 
ſtanding her coverture ; this is what he is providing for. 


The next thing, as the marriage here, might continue during her 
life, is, to give her power to diſpoſe notwithſtanding her coverture ; 
ſo that this is the only impediment the father is endeavouring to re- 
move. 


There is not a word in Doctor Worth's will that ſays ſhe ſhall do 
it notwithſtanding her infancy, or notwithſtanding any other cauſe, 
objection or impediment. | 


To ſhew it in a ſtrong light, let me ſuppoſe ſhe had loſt her 
ſenſes, and had granted, being a lunatick, by deed or will; would 
this have been an execution of the power? and yet a lunatick in the 
eye of the law is not more incapable of doing an act than an 


infant, 8 


The next queſtion is, whether the infant can claim the lands con- 
trary to the will, and yet be intitled to her legacy of eight thouſand 
pounds likewiſe ? | 


The rule, as laid down by the other fide, is, you cannot take by 
the will in one reſpect, and reject it in another. 


But the queſtion here is, how it will be if the teſtatrix has taken 
upon her to deviſe lands to which ſhe had no right, and whether 
in ſuch a caſe, if the deviſee inſiſts upon a perſonal legacy under the 
will, ſhe cannot ſet up a claim to the lands contrary to the will. 


The will here cannot be read in evidence to a jury, becauſe the 
teſtatrix executed it under age, and conſequently had no power to 
deviſe; therefore if we are right in our firſt poſition it is no will, it is 
abſolutely void, and according to the caſe in Siderſin cannot be read. 


The rule is, you ſhall make good the whole will if you elect to 
take by that will, but cannot hold where it is no will; for you ſhall 
not make good the whole will, when in law it is no will at all. 


As to the point of the huſband's being fenant by the curteſy, it is 
rightly determined that a huſband may be tenant by the curteſy of a 
truſt eſtate, becauſe the greateſt property of the kingdom is now 
under truſt, but was never finally determined till the caſe of Cf. 
burne verſus Inglis before your Lordſhip in Hilary Term 1737, (1 Tr. 
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Ack. 603.) where you held a huſband might be tenant by the curteſy 


of an equity of redemption. 


This will not affect the preſent caſe, becauſe here the intention 
of the teſtator is to take from the huſband all power of this eſtate, 
and that he ſhould have nothing to do with it. 


Suppoſe in this caſe a legal conveyance was directed to be made, 
the truſtees muſt convey to perſons in truſt for her life, for her ſole 
and ſeparate ule. 


In the caſe of Bennet verſus Davis, 2 P. Vm. 317. there were 


no truſtees interpoſed, and yet the Maſter of the Rolls held the huſ. 
band to be a truſtee for the heirs. 


Therefore the court will never hold the huſband to be tenant by 
the curteſy contrary to the plain intention of the teſtator, and not- 
withſtanding he has placed truſtees here to prevent his being ſo. 


Mr. Attorney General's reply. 
Firſt, as to the ſurplus intereſt of the eight thouſand pounds, 


The maintenance is not given out of the intereſt of the eight 
thouſand pounds, but out of the general eſtate, for not a word is ſaid 
out of what fund it ſhould ariſe; and if this eight thouſand pounds 
was ſevered, which it may be by this court, and not produce any 
intereſt, yet the infant is intitled to maintenance notwithſtanding; 
and there is no preſumption that teſtator intended this intereſt ſhould 
accumulate for the benefit of the infant. 


Next, as to the principal point, where ſhe charges all her eſtate 
freehold, &c. with the legacies, 


This depends on two things. | 
Firſt, whether Doctor Worth intended ſhe ſhould have this power 


during her infancy. 


Secondly, if he did intend, then, whether this would not have 
been good in law, much more in equity, 


To ſhew firſt this was the intention of the teſtator, the daughter 


at this very time was ſeparate from the huſband, and abſolutely re- 
fuſed to live with him, 


pc 1 


in the Time of Lord Chancellor Hazpwicks, 
As to the ſecond thing: 


There is no rule of law that prevents ſuch an intention from 


taking effect; the only one pretended is, that an infant cannot diſ- 
poſe of real eſtate at twenty-one, | 


This is not applicable to the preſent caſe, but only where an in- 
fant takes in his own right, and not where he takes by a power from 
another perſon, 


As in the inſtance put by Sir Francis Moore in Lord Buckburſt's 
caſe, of a cuſtom for an infant to alien at fifteen by feofment. 


A uſe by this caſe appears plainly to be declared by a feofment, 
which could not be deviſed by a will, 


It is faid this does not operate by way of execution of her power, 
but by way of diſpoſing of her intereſt. | 


Her will begins with ſaying, In performance of the power, &c. 


It is a rule, where a perſon has two ways of doing a thing, and it 
cannot be done one way, it ſhall be done another, ut res magis valeat 
quam pereat ; ſo that if it cannot be diſpoſed of by way ot intereſt, 
yet it ſhall be a good diſpoſition by way of power, and ſo laid 
down in the caſe of Rich verſus Beaumont, Feb. 9, 1727. 


This, ſaid Lord Chancellor, is the only inflance of a caſe made by the 
direction of the Houſe of Lords for the opinion of the judges. 


Mr. Attorney General laid it down, that a letter of attorney to 
an infant to ſell real eſtate is good, and he may fell under that 
power, 


Lord Chancellor aſked, if there was any caſe determined to this 
Purpoſe, | 


Mr. Attorney General anſwered, he knew of none, but went on 


general principles. 


Upon the point of the eight thouſand pounds deviſed to the infant 
Mary Winſmore, and whether ſhe may {till claim the real eſtate; 


He ſaid, though a will of real eſtate by an infant cannot be read 
as a will, yet it may be read ſo far as to ſhew the intention of the 
teſtatrix, that ſhe ſhould not have both the eight thouſand pounds 


and the real eſtate too; and for this purpoſe cited the caſe of 4 
| verſus 
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verſus Mordaunt, 2 Vern. 581. and therefore the will having no 
operation in law does not make it leſs a will. | 


As to the point of tenant by the curteſy; 


If the court is of opinion this is not a good execution of the 
power, yet the huſband cannot be tenant by the curteſy, becauſe, 
in order to comply with the intention of the teſtator, your Lordſhip 
will direct the conveyance to be to the ſeparate uſe of the wife for 
life, then to truſtees to preſerve the contingent remainders which 
may ariſe out of the execution of the power; and conſequently, as 
there was no eſtate of inheritance in the wife during the coverture, 

he huſband is not intitled to be tenant by the curteſy. | 


Mr. Wilbrabam's reply in the croſs cauſe for the aſſignees of 
Winſmore. | a 


He inſiſted the huſband was tenant by the curteſy. 


If the reſidue of the intereſt after the eſtate for life was not in the 
wife, where was it? The law will not ſuffer the fee to be in abey- 
ance, and Mr. Solicitor General admitting, if the power is not well 
executed, the real eſtate deſcended upon Mary Winſmore the infant as 
heir to her mother, I apprehend the mother muſt have the inheri- 


tance; or elſe, what was there to deſcend upon the infant ? 


Lord Chancellor, thinking the principal point intirely new, took 
time to conſider till the third of Auguſt 1749, on which day he 


gave judgment. 


LoxDpD CHANCELLOR. 


Mrs. Winſmore had four kind of eſtates. 4 

Firſt, a leaſehold eſtate ſettled on the marriage of her father and 
mother, by a deed of the third of December 1642, made after mar- 
riage, but purſuant to an agreement before, for the term of ninety- nine 
years; the term expired, and was renewed on a leaſe for three lives, 


and ſo ſtood at Doctor Wortb's death. | 


| Theleaſefor This being a freehold leaſe came to Mrs. Winſmore, and the 
— daughter was intitled as a ſpecial occupant, being a freehold leaſe 
intitled to as a deſcendible, and conſequently the huſband could have no right, nor 
ſpecial occu his aſſignees as ſtanding in his place. I mention this to lay it out of 
pant, being a | 
freehold de- the caſe. bg! | | 


ſcendible, and 
conſequently the huſband could have no right, nor his aſſignees as ſtanding in his place. 


The 
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The next kind is the perſonal eſtate that moved 
Price, the aunt of Mrs. Winſmore, oved from END 


3 


She, upon the 24th of Auguſt 1761, made her will, and thereby 
deviſed ſeveral copybolds, which are chattels, and leaſebolds, together with 


the refdue of ber real and perſonal eflate, to ber m Marv. 70 
daughter of Do&tor William Worth. N e 


And under this will Mrs. Vinſimore was intitled to about three 
thouſand pounds. | 


There is no doubt but this part has ſurvived to the huſband, and 
the aſſignees under the commiſſion of bankruptcy, as ſtanding in his 


place, are intitled, and are not affected by the power in Doctor 
Worth's will. 


But upon that a queſtion has been made on behalf of the infant 
daughter, the conſideration of which J ſhall at preſent poſtpone. 


The next kind is the perſonal eſtate of Doctor Worth, the reſidue 


of which is to be for the ſeparate uſe of Mrs. Winſinore, and to be 
at her diſpoſal. 


The rule is, where a perſonal eſtate is given to the ſeparate uſe of Where a per- 


a feme covert, the is conſidered as a feme ſole, and may diſpoſe of fo <ftate is 


. | g EL wen to the 
it, and all the accruer upon it ſtands clear of any objection becauſe f.parate ute of 


ſhe was above the age of ſeventeen; for ſeveral of the books go ſo a teme covert, 
far as to fay, an infant above fifteen may give perſonal eſtate by 3 

will. feme ſole, and 
may diſpoſe of 
it, and all he 
accruer, as ſhe 


PRES is beyond the 
And here the queſtion is, whether Mrs. Vinſinore's will is an exe- = of ſeven⸗ 
cution of the power given her under the will of the father. 


The next kind is the real eſtate of the father. | 


I ſhall divide it into three queſtions: 
Firſt, Whether the power has been well executed: 


Secondly, Whether the plaintiffs in the original cauſe, who claim 


the reſidue of the real eſtate under the will of Mrs. Vinſinore, are 
intitled in equity: | 


; Thirdly, Whether the defendant William Winſmore, the bankrupt, 
18 intitled to be tenant by the curteſy of his wife's eſtate, there being 
a child of the marriage. 


The firſt is a very conſiderable queſtion, and has never been deter- 
mined, 


Vo I. III. There 
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There is no precedent, either in a court of law or equity, where 
it has been held, a power over real eſtate executed by an infant 
is good; and as I can find no precedent for it, I will make none, 


As to the general queſtion concerning powers in the large ſenſe of 
the word; 


There are ſeveral kinds of powers infants may execute: 


8 As where an infant is a mere inſtrument or conduit-pipe, and 
6 1 

— his intereſt, not concerned. 

he is a mere 


"a on. Lord Coke, in his Comment on Litt. p. 52. ſec. 66. ſays; 

Delivering ſeiſin is a mere miniſterial act, and requires no juds- 
ment or diſcretion; but though the latter words are expreſſed gene- 
rally, the law antiently was not ſo; and in Co. Lite. 128. 4. Lord 
Coke himſelf cites a paſſage out of the Mirror, in which it is ex- 
preſsly ſaid, an infant cannot be an altorney, 


As in the fenſe of an attorney in a court of juſtice he cannot be; 
but when we ſpeak of an infant's being an attorney, it is a good deal 
different from theſe kind of powers. | 


Before the ſtatute of Uſes, the power was over the uſe, therefore 
all things neceſſary to be done over legal eſtates were done by way 
of conditions; and this was the method of exerciſing an authority 
over the legal eſtates; and at law an infant might perform a condi- 


tion where it was for his benefit. 


As to other kind of powers by an infant, I find no ſort of au- 
thority. 


It is ſaid an infant may preſent to a church. 


The frong What is the reaſon ? Becauſe a preſentation is not a thing of pro- 
el d fit, of which the guardian can make any benefit; but the ſtrong 
in 4 — o ground the law goes on is, there can be no inconvenience, becauſe 


an infant's the biſhop is to judge of the qualification of the clerk preſented. 


preſenting to 
a church, is, there can be no inconvenience, becauſe the biſhop is to judge of the qualification of the clerk 


preſented, 


It has been ſaid, an infant may declare the uſe of a fine or com- 
mon recovery, where he ſuffers it without a privy ſeal, and the uſe 
is good, and the fine and recovery ſhall ſtand, 


Why 
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Why does the law allow it? becauſe, for want of a remedy ; for The reaon 
s the matter of record ſtands, the law ſuppoſes he was of full why the law 


age, and will not preſume a judge or commiſſioners would take and bees, 


the fine upon any other terms; and the deed to lead the uſes be- ſuffered by an 
ing part of the fine, ſhall likewiſe ſtand, and therefore all this ariſes — 5 - | 

„ 18, tha 
from a want of remedy. . 
was of full 
2ge, and will not preſume a judge will take a fine upon any other terms, and a deed to lead the ales dn 
part of the fine, ſhall likewiſe ſtand. 


But it is ſaid an infant may, by the cuſtom of Kent, and of ſeveral 
manors, alien his eſtate ; and if he may do it by cuſtom, why not 
by a power? . 


Now a cuſtom is e loci, and is preſumed in law to have a rea- By the cuſtom 
ſonable commencement, juſt the ſame as if a private act of parlia- 3 
ment was made to give an infant ſuch a power, and a cuſtom being alien biseſtate; 
lex loci, it ſtands as ſtrong upon this, as if an act of parliament for cuſtom 


had been made for that purpoſe, | 


is lex loci, and 
being ſo, it 
ſtands as ſtrong 


| | pap 
only put by Sir Francis Moore arguendo, at the bar, and no autho- 28 of parlia- 


rity is cited to ſupport it. ment had been 
made for that 


In Brooke's Abr. 230. and Rolls 611. tis laid down, © that if after . 
the ſtat. of 32 H. 8. a man ſeiſed of land infeoffs A. and B. of this, 

* to the uſe and intent to perform his will, and then by his will re- 

* citing the ſaid feoffment, and feoffees to ſtand ſeiſed to the ſaid uſe, 

« declares his will to be, that the ſaid feoffees and their heirs ſtand 

e ſeiſed of this to the uſe of J. S. and the heirs of his body, this 

e is a good deviſe of the land by the intention of the deviſor, 

on ogy by no poſſibility the feoffees can ſtand ſeiſed to the 

« ſaid uſe,” 


This caſe differs very little from the caſe put by Moore, which 
ſhews the land may be deviſed by cuſtom, but not the uſe, and 
therefore I take this caſe not to be law. 


The council for the plaintiffs have gone further, and infiſted a 
feme covert may exerciſe ſuch a power, and cited the caſe of Rich 
verſus Beaumont, in the Houſe of Lords. 


It was ſo determined in the caſe of Lady Travel, before Lord 
Chancellor King ; ſo in the common caſe, where a power 1s given 
to a woman tenant for life, to execute leaſes, and if ſo, it was ar- 
gued, why not to an infant of the age of diſcretion ? 


It 


The caſe in Moore 5 12. has a reſemblance to a power, but it is Pon this, as | 
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It has been ſaid too, that the diſability of a feme covert is got 


more favc ured in law than the diſability ofan in faut, or is rather: 
ſtronger diſability. 


In a marginal note in the caſe of Moore verſus Huſſey, in Hob. gs, 
and which note is allowed to be his own, is this obſervation, Cover. 
ture was not at common law ſo far proteQted as was infanc 


3 and 
ſome other diſabilities, {ſcilicet) nom ſane memoriæ, ouſter j mere 


and impriſonment, though a woman covert hath no leſs judgment 
than diſcovert. 


The ſeparate But her diſability doth not ariſe from want of reaſon; and it is 
examinationog 


a feme covert Upon this ground that the ſeparate examination of a feme covert 


ona fie is on a fine is good, becauſe when delivered from her hufband her 


good, becauſe ; Ny 
poo gere Judgment is free. 


ed from her | 

8 But an infant's diſability is altogether from want of capacity. 

zudgment is | 

AM 2 Co. Litt. 246. a. © the dying ſeiſed of a diſſeiſor ſhall take away 
« the entry of the wife after the death of her huſband, as well for 
* that ſhe herſelf when ſole might have entered and recontinued 
« the poſſeſſion; as alſo it Mall be acccunted ber folly, that ſhe would 
e take ſuch a huſband which could not enter before the diſcent.” 

A dying ſeiſed 


. there, if the woman were within age at the time of ber taking 
due bubang's Duſband, then the dying ſeiſed ſpall not after the deceaſe of ber huſband tale 
deceaſe take away ber entry; becauſe no folly can be accounted in ber, for that ſte 


away the cas within age when fhe took huſband, and after coverture ſhe cannct 
wite's entry, 8 1 700 iſo „ Q 4 7. CDE HA e /b 


| for no laches ehe Without ber buſband, Co. Litt. 246. b. 


can be imputed 
to her, as after 


So in 10 Co. 43. a. Mary Portington's caſe, © the uſage (faith he) 
coverture ſhe . k 
couldnotenter ©© has always been upon a common recovery againſt huſband and 
without her © wife, to examine the wife, and to grant a dedimus poteſtatem to 
bulband. ee take her acknowledgment upon examination, as in the caſe of a 


e fine.” But à common recovery againſt an infant, although be appears 
by guardian, ſball not bind the infant; for the infant bas not ſuch a 
diſpoſing power of the land as the huſband and wife have, but is utter- 


ly diſabled by law to convey or transfer his inberitance or freehold to 
others during bis minority, 


* 4c is e So that in law there is a total abſolute diſability in an infant, that 
abioiute dia- 


bility io an in- by no manner of conveyance can he diſpoſe of his inheritance. 
fant, to diſpoſe 
of his inheri- 


3 But then it has been inſiſted here is no ſort of inconvenience, for 


Mrs. Winſmore being above the age of ninetecn was as diſcreet as 
if ſhe had attained the age of twenty-one, and the court may judge 
whether ſhe had diſcretion enough to execute ſuch a power. 


2 


3 


This 
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This is of ſuch latitude and extent, that I own I ſhould be ve 
ſorry, as preſiding in a court of juſtice, to be intruſted with; for it 
does not come in queſtion till after the death of the infant, and no 
perſonal inquiry or examination can then be had of her zudgment 
and diſcretion. 

For this I ſhall refer to Hob. 225. in pleading, an age certain 
muſt be ſet down, and not left upon telling twelve pence, or meaſuring a 
yard of cloth, as ſome books are, that the court may judge it an age of 
diſcretion ; for cuſtom muſt not abrogate the law of nature ; the law 
will not admit it in the caſe of a cuſtom, then why ſhould it in the 
execution of a power ? 


This is the general reaſon that determines my opinion. 


And if the law had been otherwiſe, it muſt have happened in 
abundance of inſtances, for powers are given to infants to raiſe mo- 
ney, to make leaſes, &c. 


Infants come in the courſe of ſucceſſion into poſſeſſion, and vet it It has never 

has never been held he could exerciſe any ſuch power over real eſtate; been held an 

: 0 5 infant could 

and the applying for ſeveral private acts of parliament ſhew the ſenſe exerciſe ſuch 
of mankind in this reſpect. Such an application was made in the = power over . 


caſe of the preſent Sir Thomas Parkzns. kau and 
e applying 
for private acte 


In the caſe of Evelyn verſus Evelyn, 2 P. W. 603. the caſe of - — wart 
Lord Kilmurray verſus Doctor Grey, is more fully ſtated than in any of mankiod in 
other place. By the ſettlement a power was reſerved of charging this reſpect. 
« divers of the lands at any time during his life with three thouſand 
* pounds: a perſon borrowed this ſum of the Doctor, and having 
c executed his power while an infant, died ſoon after he came of 
age. The plaintiff his ſon brought his bill to redeem, on pay- 

e ment of the principal ſum borrowed; but the court decreed it 
« on the common terms, becauſe here was a power given him by 
act of parliament to raiſe the money, and immediately to give ſe- 


e Curity, which was actually done.” 


I ſent for the regiſter book of this caſe, Eaſter term 1712, and 
there it looks as if it was a general power executed by virtue of a 
private act of parliament. 


I then ſent for the record of the act of parliament, and there is 
an expreſs clauſe to make all acts relating to the ſettlement, or in pur- 
ſuance of any power therein, good, and that notwithſtanding his mi- 


nority they ſhall be as valid as if he had attained the age of twenty- 
one, 


Vol. III. 8 T Therefore 
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Therefore when Lord Kilmurray made a ſettlement with ſuch re. 


ſervation, with the approbation of his truſtees, the act of parliament 
operated upon tt. i 8 


V7 Taking it therefore in general, I am of opinion an infant cannot 
execute ſuch a power, 


The next Conſideration is, if there is any thing particutar in this 
power, 


Firſt, As to the penning of the power: 


That they. ſhould permit and ſuffer bis daughter by any deed or wi. 


ting, &c. (notwithſtanding her coverture) to give, &c. all his free- 
bold, &c. 


What had the father therefore in view? why, to exclude the dif. 
ability of coverture, and this was all he intended to guard againſt, 
and if he likewiſe intended to exclude the diſability of infancy, he 
would have taken care equally to expreſs it. 


My 22 is, The daughter at the time of his death was upwards of nineteen 
to 1uner nis 


her „ years of age; and though he might think it right to give her this 
reit landing power during coverture, yet not ſo during her infancy. 


ber © coverture, 


to diſpoſe of all his real eſtate; and if he had intended to exclude the diſability of infancy, he would equally 
have taken care to expreſs it, and expre//io unius eft exclufio alterius. 


It is plain his view was to prevent the huſband's influence, and to 
make all ſafe during her infancy: 


Therefore from the penning of this power, a ſtrong objection 


ariſes againſt her executing it during infancy, for expreſſio unius eft ex- 
cluſſo alterius. | 


The conſtruc- The conſtruction of law on ſuch a power as the preſent, which 
tion of lam on ig coupled with an intereſt, is very different from a naked power 
a power cou- 


pled with an Over another perſon's eſtate, and that diſtinction has been taken in 


intereft, is very the caſes of feme coverts. 
different from 


a naked power 


over another The whole legal eſtate here is given to truſtees. 
perſon's eſtate. 


Firſt, As to the rents and profits, to the uſe of Mrs. Winſmore for 
life; and in the ſecond place, to permit and ſuffer Mrs. Winſmore 
to give and diſpoſe of the lands, &c. by deed or will, Ce. 


So that ſhe had an equitable intereſt in the lands, &c. and the 
equitable reverſion in fee deſcended upon her. 


3 If 
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If ſhe does not diſpoſe of it, where will it veſt? in berfelf ! If 

not diſpoſed of by her in her life-time, where will it deſcend? 73 

her daughter ! 


If this then is a power to be exerciſed over her own inheritance, 
am of opinion, it is ſuch a power as an infant cannot exerciſe. 


But ſuppoſe the execution of the power is bad, yet it is ſaid the 
plaintiffs have an equity to compel the infant to let them take the. 
real eſtate, for ſhe ſhall not take both by the will, and againſt the 
will, 


In general this rule is right, and founded on proper premiſſes but 


a4 wrong concluſion ; for this purpoſe ſee the caſe of Noys verſus 
Mordaunt, in 2 Vern. 581. 


I am of opinion the infant in the preſent caſe is not to be com- 
pelled to make her election. | 


For the inſtrument here being void as to the real eſtate, there is Where an in- 
no inſtance where an infant has in ſuch a caſe been compelled to ſtromert is 


; id he 
make an election, for here is properly no will at all as to the lands, ;..1 Ae. 


infant is not 

It is like the caſe where a man executes a will in the preſence of ped te 

. . . , make an elec- 

two witneſſes only, and devifes his real eſtate from his heir at law, tion, whether 

and the perſonal eſtate to the heir at law; this is a good will as to ſhe will take 

perſonal eſtate, yet for want of being executed according to the W. ® *8*vk 

ſtatute of frauds and perjuries, is bad as to the real eſtate ; and I as to the lands 

ſhould in that caſe be of opinion, that the deviſee of the real eſtate i 1 N 

could not compel the heir at law to make good the deviſe of the real © EE 
eſtate, before he could intitle himſelf to his perſonal legacy, becauſe 
here is no will of real eſtate for want of proper forms and ceremo- 


nies required by the ſtatute, 


But the diſtinction between this caſe and that of Noys and Mor- 
daunt is, there a father had diſpoſed of his whole eſtate for the 
benefit of his children; here Mrs. Vinſinore is giving her whole 
real eſtate from her child, and therefore does not fall within that 
benevolent equity the court exerciſed in that caſe, 


But what 1 principally rely on is, that here is no inſtrument 
which would paſs the real eſtate. 


The next queſtion is, if the aſſignees, the plaintiffs in the croſs 
cauſe, as ſtanding in the place of Mr. Winſmore the bankrupt, have 
a right to the rents and profits of Mrs, Winſmore's real eſtate, as 
conſidering him in the light of @ tenant by the curteſy. 


I am of opinion Mr. Winſmore could not be conſidered as tenant 
by the curteſy, Uncer 
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The rents un- Under Doctor Warth's will, the rents and profits are to be ap- 
— — n Plied to the ſole and ſeparate uſe of Mrs. Winſmore, and the truſtee, 
being to be Who had the fee in all the teſtator's real eſtate, were ta permit ang 


»pplicd to the ſuffer her to diſpoſe, &c. | 


ſeparate u 
of the wife, 


and the truſl- What was the effect of this? the whole legal eftate of the in. 


tees who had heritance was in the truſtees, 
the fee in all | | 


he real eſta I 
being to per- However, it is ſaid, a huſband may be tenant by the curteſy of 3 


mit her to 
diſpoſe of it, truſt. 


the whole le- 


gal 8 But conſider what is neceſſary to make @ tenant by the curteſ; 
dance was ia the wife muſt have the inheritance, and there muſt be likewiſe a 
them, and ſeiſin in deed in the wife during coverture. 


therefore nei- 
ther in law or 


equity was the It is true ſhe had the inheritance, becauſe it deſcended till the 
buſband te- execution of the power ; but then the father, whoſe eſtate it was, 
— the has made the daughter a feme ſole, and has given the profits to her 
ſeparate uſe; therefore what ſeiſin could the huſband have during 
the coverture; he could neither come at the poſſeſſion, nor the 


profits. 
Was there then any equitable ſeifin of the huſband ? 


None at all; and to admit there was, would be directly contrary 
to the father's intention, and therefore neither in law or equity was 
the huſband tenant by the curteſy. 


Another queſtion has been made, with regard to the intereſt of 
the eight thouſand pounds given by the will of Mrs. W:inſmore to 
her daughter. 


I am of opinion, under the circumſtances of this cafe, ſhe is not 
intitled to the intereſt, | 


Where lega- The general rule is, where legacies are given payable at a certain 
cies are given time they carry no intereſt, for intereſt is for delay of payment, and 
I ALLY . conſequently till the day of payment comes no intereſt is demand- 
they carry no able. | 
intereſt, for 

till the day of payment comes it is not demandable ; but if given to a child, the court will allow it by way of 
maintenance. | | 


But I do admit at the ſame time, where a legacy is given by a 
father to a child, though the legacy is not payable but at a certain 
time, yet the court allows intereſt, 


But in all theſe caſes the ground the court goes on, is giving 
intereſt by way of maintenance, N 
| ere 


in the Time of Lord Chancellor Hazvwicks, 


_ Here Mrs. Winſmore has allotted maintenance for her daughter 
from. the general fund-of her perſonal eſtate : there is another thing 
obſervable, the contingency in her will, of the daughter's dyin 

before twenty-one; I agree it is a condition ſubſequent, but ſtill it 
ſhews the view of the teſtatrix, and that ſhe ſaw it might never be 


her daughter's, and therefore to give her intereſt would be contrary 
to the intention of the teſtatrix, | 


There are ſeveral caſes where this court have made a great ſtretch 
to give children intereſt on legacies, particularly Acherley verſus 
Vernon, 1 P. Wms. 783, but that went on particular circumſtances. 


Therefore I am of opinion ſhe can have no more intereſt than 
the maintenance in the mean time. 


As to the eſtate left by Mrs. Dorotby Price, the aunt of Mrs. 
Winſmore, that muſt belong to the aſſignees of Mr. Winſmore under 


the commiſſion of bankruptcy againſt him, as ſtanding in the place 
of the huſband. | 


But then it is inſiſted, as Mr. Vinſmore had made no proviſion 
for his wife, or the iſſue of the marriage, that his aſſignees ſhall not 


be permitted to touch this, till they have made ſome proviſion for 
the iſſue of the marriage. 25 


And fo it was held in two caſes before Lord Chancellor Cowper ; 
and I was alſo clearly of the fame opinion in the caſe of Jeuſon 
verſus Moulſon, October 27, 1742. (2 Tr. Atk. 417.) 


But I can find no caſe where the court have done it in the caſe 
of aſſignees of a bankrupt after the death of the bankrupt's wife: 
and here too the iſſue of the marriage is ſo well provided for, that 
I am of opinion the court ought not to make this the firſt precedent 
of it, whatever they might do in a caſe not ſo circumſtanced, 


But the preſent is not ſuch a caſe, as would incline the court to 
make a ſtride further than any of the former caſes have gone. 


His Lordſhip declared, that as to the. real eſtate deviſed by the 
will of Doctor Worth to his truſtees, the will of Mrs. Winſmore 
being made during her infancy, was not a good execution of the 
power relating thereto contained in Doctor Warth's, will, and that 
the inheritance of ſuch real eſtate is deſcended: to the defendant. 
Mary Winſinore the infant, who is heir at law both of Mrs. Win/- 
more her mother, and of Doctor Worth; and that the defendant 
William Winſmore the bankrupt is not intitled to be tenant by the 
curteſy thereof. 


Vox. III. 3b * 
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He alſo declared that the leaſehold eftate, compriſed in the ſettle. 
ment made on the marriage of Doctor #orth with Mary Price, 
dated the 3d of December 1722. which is now held by leaſe for 
lives, belonged to Mrs. Winſmore by virtue of the ſettlement, and 
on her death came to the infant her daughter and heir, and there. 
fore directed both bills, ſo far as they ſeek any relief touching the 
faid leaſehold eſtate, or touching the real eſtate of Doctor Worth, to 
be diſmiſſed without coſts. 


He alſo declared that the reſidue of Doctor Worth's perſonal 
eſtate, being given by his will in truſt for the ſeparate uſe of Mrs, 
Winſmore, was not ſubje& to the debts, power or controul of her 
huſband, and alſo the rents and profits of Doctor Worth's real eſtate 
deviſed to her ſeparate uſe accrued during her life, and the profits 
and proceed of both theſe funds ought to be conſidered as the fe 
rate perſonal eſtate of Mrs. Vinſmore, not ſubje& to the debts or 
power of her ſaid huſband ; and that the fame are well diſpoſed of 
by the will of Mrs. Vinſmore, ſhe being above the age of ſeventeen 
at the time of making her will; and therefore directed the croſs bill 
brought by the aſſignees under the commiſſion of bankruptcy againſt 
Mr. Winſmore, ſo far as it ſeeks any relief touching the perſonal 
eſtate of Doctor Worth, or the rents and profits of his eſtate, 
to be diſmiſſed without coſts. 


He alſo declared that the 7 of eight thouſand pounds given 
by Mrs. Winfmore's will to her daughter, abject to the contingencies 
therein mentioned, will not carry intereſt till the ſame ſhall become 
payable according to the will, and that the annual ſums thereby 


reſpectively given for her maintenance ought to be deemed as given 
in lieu of intereſt, 


And in the croſs cauſe his Lordſhip alſo declared, that what the 
late Mrs. Winſmore was intitled to under the will of her aunt Doro- 
thy Price belonged to her hufband, and is now veſted in the al- 
ſignees under the commiſſion of bankruptcy againſt him, who are 


the plaintiffs in that cauſe. 


He alſo declared that the copyhold eſtates of Dorothy Price, 
though for life, yet being by the cuſtom. of the manor, whereof 
the ſame are parcel, a chattel intereft, the ſame, and alſo the rents 
and profits thereof received by Doctor Worth in his life-time, or 
his executor ſince his deceafe, ought to be deemed part of her per- 
ſonal eſtate, and brought into the account before the Maſter ; and 
it being admitted that the ſum of fourteen hundred pounds was 
paid by Doctor Worth to Mr. Winſmore after his marriage with his 
wife, on account of what ſhe was intitted to, he declared the ſame 
ought to be deemed as paid in part of the perſonal eſtate of Dory 
Price, 

I Potter 
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Potter verſus Potter, July 26, 1749. the laff ſeal after Caſe 268. 


Trinity Term. 


Bill was brought by the deviſe of all the eſtate real and per- When the 
ſonal of the late archbiſhop Potter, to eſtabliſh the will and 2 


his anſwer to 


codicils, and to carry the truſts of them into execution. a bill brought 


to eſtabliſh a 
will, admits it 


The heir at law, who is made a defendant, does not controvert to be duly ex- 
either the will or codicils, but admits they were duly executed, and ecuted, and 


to the purport as they are ſet forth in the bill. 


to the purport 
as ſet forth, 


ſaying at the 
It was moved to day in behalf of the heir at law, that all the of of it, be 


title deeds and writings of the late archbiſhop's eſtate might be 


is the heir at 
aw of the 


produced for his inſpection, without pointing out in whoſe cuſtody teſtator, is not 


they are, or ſpecifying the nature or ſubſtance. of the deeds he re- 


ſufficient to 
title him to 


quires. the inſpection 
| of the citle 


The Attorney and Solicitor General council with the motion 


deeds and 
» writings 


be- 


inſiſted, that notwithſtanding motions of this kind are generally longing tw 
made, where an heir at law that is diſinherited is the plaintiff, yet the etse. 


there was equal juſtice, that he ſhould have the inſpection of the 
deeds, where he is the defendant, becauſe where the eſtate is totally 
deviſed away from him, it is but natural equity that he ſhould. be 
ſatisfied, whether he is lawfully diſinherited. 


Mr. Capper of the ſame fide cited the caſe of Smith verſus Smith, 
before Lord Hardwicke in 174.5. in ſupport of the motion. 


 Lorp CHANCELLOR. 


I do not remember, nor do I believe, ſuch motion as is now 
made in behalf of the heir at law was ever granted, where he 1s a 
defendant to a bill of this kind. | 


Though I will not ſay but upon ſome particular circumſtances he 
may be intitled to what is now prayed. 


As, ſuppoſe he ſhould in his anſwer infiſt upon ſome old entail 
which has not been barred by a recovery, and conſequently till 
exiſting, or controvert the legality of the will, or the execution of 
it, or inſiſt that only a part of the real eſtatę is deviſed away, and 
of courſe the remainder deſcends, and he expreſly claims it as heir 
at law. | 


But in the preſent caſe the heir at law does not ſo much as deny 


any one circumſtance, either as to the execution of the * 
> 


\ 
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will, or his power of deviſing, but admits the whole, as it is ( 
forth by the plaintiff in his bill, ' 


And barely ſaying at the cloſe of his anſwer, that he is the he; 
at law of the teſtator, is not ſufficient to intitle him to an inſpection 
of the deeds ; beſides, he does not ſo much as point out what the 
deeds are that he wants to inſpect, nor the ſubſtance of them, 
which he might do though not in his cuſtody. 


Upon the whole, here is no pretence for what the heir at lay 
prays by the motion, and therefore he muſt take nothing by it, 


Caſe 269. Turwin verſus Gibſon, Fuly 31, 1749. 


A ſolicitor T was inſiſted {by the petitioner Margaret J. urvin, as ſhe is the 


I * repreſentative of Arthur Harding her firſt huſband, and he has 


client has a7 left bond debts, that Wage, the ſolicitor for Arthur Harding, who 


right to be was the plaintiff in the original cauſe, has no right to be paid out 


— eg; of the ſum decreed for the plaintiff in preference to Harding's bond 


to an admini- creditors. ; 
ſtrator, and a 
lien upon it, | 


before the Lord CHANCELLOR. 

bond creditors 

of the de- | IC os 2 ? F 
ceaſed; nor I am of opinion that a ſolicitor, in conſideration of his trouble, 


can the admi- and the money in diſburſe for his client, has a right to be paid 
niltrator con- out of the duty decreed for the plaintiff, and a lien upon it, be- 
ae arg fore the bond creditors of the deceaſed plaintiff, and it is con- 
ſiting on ap- ſtantly the rule of this court; neither can the adminiſtratrix con- 
prog 00.05 trovert this rule, by inſiſting upon applying the aſſets in a courſe of 
of adminiſtra. Ad miniſtration. 
tion. 


Upon another petition a ſhort time before, Lord Chancellor laid 
down the ſame rule. x | 


Caſe 270. | March verſus Head, July 31, I749. 


A woman who 
had 1000 J. in 


Woman who had a thouſand pounds to her fortune, had no 
| other proviſion under articles before marriage than only a co- 

articles before venant from the huſband, that he would conſider himſelf as a free- 

marriage had . X . , | 

no other pro- Man of London, and if the ſurvived him, ſhe ſhould have ſuch 


— than ſhare of his perſonal cſtate as belongs to the widow of a freeman. 
a cove- 

nant from the huſbang, that he would conſider. himſelf as a freeman of London: On her father's death ſhe 
became intitled to 1500 J. more, and applies for a further proviſion. The court, from the care it takes of the 
rater:fl of feme caverts, will on an acc Mon fortune ta the wife, cblige the husband to make a further proviſion. 


Upon the death of the wife's father and mother, ſhe as next of 


kin became intuled to eighteen hundred pounds more. 
2 The 
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The huſband and wife live ſeparate ; an application was made 
now on behalf of the wife for a further proviſion, on this addition 


of fortune. 


' Loxd CHANCELLOR, 


This court, according to the power it exerciſes, and care that it 
always takes of the intereſt of feme coverts, will either, where 
there is no proviſion at all for the wife, on money coming to her, 
oblige the Fuſdand, before he is permitted to touch it, to make 
ſome proviſion for her; or where there is a ſlender proviſion only 
made before, on an acceſſion of fortune to the wife, if it be con- 
ſiderable, (not if a trifle only) oblige the huſband to make a further 


proviſion. 


I think in the preſent caſe, the proviſion made for the wife a 
very {lender one, and of a very precarious nature; and therefore I 
will refer it to a Maſter to receive propoſals for a further proviſion 
on the behalf of the wife, in proportion to this acceſſion of eighteen 
hundred pounds ; and ordered it accordingly. 


Hall verſus Hall, July 31, 1749. | Cale 21. 


N application was made to the court to compel a young gentle- 2 _ 
man, who has been placed at Eon ſchool by his guardian, to judge as wha 

0 chool to pl 
return there again. is * 
the cou, will 


The lad of fixteen years of age being preſent in court, and ha- not indulge 


ving no reaſonable grounds of complaint againſt the maſter of the w_ _ bs 


ſchool, Lord Chancellor would not indulge him in being put to a a private tu- 


| . : is guardian tor, or goin 
private tutor, or going to another ſchool; but ſaid, his guardian IS 


was the proper judge at what ſchool to place him, and where he 1 and ic 
had ſent him, was a ſchool of very great reputation: and that if he refuſes to 


he ſhould refuſe to go, he would take the proper courſe to com- Ana * 


pel him. n to compel 


him. 


His Lordſhip mentioned an inſtance in Lord Macclesfield's time, A young 
of a young gentleman who had been placed by his guardian at the 5 bad been 


Univerſity of Cambridge, and on his abſenting himſelf from thence, placed at the 


and refuſing to return, Lord Macclesfield, on application to him by ated - 


b a : | Ce 
the guardian, ſent him to the Univerſity in the cuſtody of his own bloating 
tipſtaff. hhimſelf, and 

refuſing to re- 
turn, was ſent 


Here the lad agreed to go back to Efor, and was indulged by back by Lord 


. : DT” | ſe. Macclesfield in 
the court in a fortnight's time for that purpo | the cuſtody of 


. his own tip- 
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Caſe 272. Harris verſus Harris, February 7, 1750. 
A decree for HE plaintiff, a mortgagee, brought a bill in conjunction 
a 14Jte OT an 


8 with ſeveral bond creditors, againſt the heir at law of the 


gage, the ma- mortgagor, for a ſale of the mortgaged premiſſes. 


iter reported 


d 7 
a Raced om There was a decree accordingly, and the mortgagee was direded 


mortgagee to be paid his principal and intereſt in the firſt place, out of the 
tor principal money ariſing from the ſale. 

and intereſt, | 

and report 


ITY, 3s The Maſter made a report of a ſtated ſum due for principal and 
the mortgage: 

in at 5 per cent. intereſt, and the report was confirmed. 

and there is | 


another _ The plaintiff, the mortgagee, moved to day that the Maſter 
Eee be. Might compute ſubſequent intereſt and coſts upon the ſum report- 
ſides, from ed due. 
the time o 


3 The eſtate ſold under the decree, produced about a thouſand 


confirmed, it pounds more than would pay the original mortgage; and one of 

＋ 4 the defendants is a ſubſequent mortgagee ; but there was not near 
enough ariſing from the ſale to pay the ſecond mortgagee, and the 
bond creditors. | 


The reſt of the plaintiffs, and the defendants, oppoſed the motion, 
and endeavoured to take a difference between the preſent bill and 
a bill of forecloſure, infiſting, that in the latter, the court directs 
the Maſter to allow ſabſequent intereſt upon the ſum 2 due, 
becauſe it is a compenſation to the mortgagee for being kept out of 
his money, by the court's allowing time to the mortgagor to re- 
deem. 


But here a ſale is prayed in the firſt inſtance, and the intereſt of 
the creditors are concerned, and therefore it would be hard to give 
intereſt upon intereſt in favour of one creditor to the prejudice of 
the reſt, 


LoRD CHANCELLOR. 


This caſe differs from the common one of a forecloſure, and it 
would be rather too much to give ſuch an advantage to the mort- 
gagee over the reſt of the creditors, eſpecially as the mortgage car- 
ries five per cent. 


His Lordſhip therefore propoſed to his council, that from the 


time of the Maſter's report being confirmed, it ſhould carry 2 
4 our 
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four per cent. the plaintiff acquieſcing in this propoſal, his Lordſhip 
gave directions accordingly. 
Farrant verſus Lovel, February 12, 1750. ene 


Bill was brought by a ground landlord to ſtay waſte in an under Ie cou. 
A leſſee, who held by leaſe from the original leſſee. 
injunction at 


the ſait of a ground landlord to ſtay waſte in an under leflee, who holds by leaſe from the original leflee, 


will grant an 


Lord CHANCELLOR. 


A certificate being produced of the waſte, I am of opinion the 
plaintiff has the ſame equity as in other caſes of injunctions, 


As where there is tenant for life, remainder for life, remainder in A remainder- 


F a in f 
fee, yet the court, on a bill brought by remainder-man in fee, — fo 8 


ſtay waſte in the firſt tenant for life, will, notwithſtanding the in- ivjunction to 


termediate eſtate for life, upon a certificate of the waſte, grant an 22 


wy g the firſt tenant 
injunction. a for life, not: 


withſtanding an intermediate eſtate for life. 


So, where a mortgagee in fee in poſſeſſon commits waſte by If a moriga- 
cutting down timber, and the money ariſing by the ſale of the tim- gee cuts donn 
ber is not applied in finking the intereſt and principal of his mort- timber, and 


. does not 

gage, the court, on a bill brought by the mortgagor to ſtay waſte, 1 rb A 

and a certificate thereof will grant an injunction. IG 
e lale in 


ſinkiog the intereſt and principal, the mortgagor may have an injunction to ſtay waſte. 


So, likewiſe, where there is only a mortgage for a term of years, So, where the 
and the mortgagor commits waſte, the court, on a bill by the mort- mnie 


gagee to ſtay waſte, will grant an injunction, for they will not ſuf- waſte, the 
fer a mortgagor to prejudice the incumbrance, coure-wil 
y | | grant the 


mortgagee an injunction, for they will not ſuffer the mortgagor to prejudice the incumbrance. 


af theſe reaſons his Lordſhip granted an injunction to ſtay 
waſte. 


Rattray 
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Caſe 274; Rattray verſus Darley, February 7, 1750. 
R. and his R. Rattray and his wife filed an original bill againſt Darley 
wile red tn the 14th of May 1750, who, on the third of July, put in a 


riginal bill, 
to which the plea and anſwer, and the plea was allowed. On the 17th of May 


defendant put Darley filed a croſs-bill againſt Rattray his wife, to which, on the 


—1 l. 25th of Ocober laſt, they put in their anſwers, to which he filed 
lowed: D. fifty-five exceptions : on the 13 of December laſt, Rattray and his 


fled a crols- vyife filed their amended bill againſt Darley, to which he appeared 


K. W bh on the 24th of December, and upon a ſuggeſtion that the plaintiffs 


_ to which jn the original cauſe have loſt their priority of ſuit by means of their 
meh buten amended bill, and have alſo put in an inſufficient anſwer to the 


heir anſw 
— exception croſs-bill : Darley moved before the Maſter of the Rolli the firſt day 


were taken; of this term, that he might have fix weeks time to 2 in bis plea, 


then R. and - 
his wife fled @n/wer, or demurrer, to the amended bill, after the defendants Rattray 


| 2 and bis wife ſhall have anſivered the plaintiſf Darley's croſs-bull. 
3 * 
peared, and 
prayed fix | 

bor hi The plaintiffs in the original bill, apprehending this to be irregu- 
wer to the Jar, moved to day that the order made in theſe cauſes on the 23d of 
amend bil, January may be diſcharged. 28 

his wife ſhall 

1 was inſiſted for the motion by Mr. Tracy Atkyns, that if an an- 


eothe gros. ſwer appears upon the records of the court, and has never been te- 


bill. The b <a 9 
plain in te ferred for inſufficiency, the court will not examine whether it is 


crojs-bill hav- ſufficient or not. 
ing procured a 


repart that the | 5 . hay 
anſwer of R. That the bare taking exceptions to an anſwer can never be ſaid 


„% it was in to affect it in any reſpect, for they are little more than a memoran- 


ent, R. a ; : 
yg maar, dum delivered by one clerk in court to another, and is a priva 


loft the priority tranſaction, and not of record. 
of uit. . 

That the plaintiff muſt take another ſtep to ſubſtantiate his ex- 

ceptions, and procure an order to refer them, and muſt alſo have 

a report of the inſufficiency of the anſwer, or elſe, to all intents 

and purpoſes it will be conſidered as an anſwer, notwithſtanding 

the exceptions, and if ſuch a practice was allowed, it would be at- 

tended with ill conſequence to the proceedings of this court, for 

then, a plaintiff to elude juſtice, would have nothing to do, but to 

take exceptions, and by that means gain time, and delay the plain- 


tiff in the progreſs of the cauſe, 


His Honour gave Darley a month's time. 


And therefore inſiſted that the ſpecial order for time is. irregular, 
and ſhould have been a general one only, 


| Mr. 


in the Time of Lord Chancellor HARDwIck E. 


defendant in the original, inſiſted, that if a plaintiff in an original 
bill, after the croſs-bill is filed, amend his bill in things material, 
it is, as to the amendments, a new bill, and the plaintiff in the 
original bill ſhall be bound to anſwer the croſs-bill, which was filed 

ior to the amendments made to the original bill, . ſuch 
time as the plaintiff in the original bill ſhall have an anſwer to his 
amendments; and as the amended bill muſt be anſwered all together, 
ſo the priority ſeems in ſuch caſe to be loſt as to the whole. 


He cited for this purpoſe the caſe of Buckeridge verſus Blundel, 
before Lord Chancellor King, in H. T. 1726. and the caſe of Steward 
verſus Roe, 2 P. Wms. 435. 


And inſiſted, that as the plaintiff in the croſs cauſe did on the 


28th of January obtain an order to refer the exceptions, it is plain 
this is no affected delay, but that he is in earneſt to proceed on his 
exceptions, and therefore the order was regular, and ought not to 


be diſcharged. 


Loxp CHANCELLOR. 


As the anſwer to the croſs-bill is not reported inſufficient, I do 
not lay much ſtreſs on the argument, that the plaintiffs in the original 
bill have loſt their priority (Vid. the caſe of Long verſus Burton, 
November 12, 1741. before Lord *Hardwicke.) 


The ſubſtantial objection on the part of the motion is, that here 
is an order obtained for time to anſwer an amended bill, after the 
anſwer is put in to the croſs-bill, to which there are exceptions 
only delivered- to the plaintiff's clerk in court, in the original bill, 
but no proceedings fince to get a report of the anſwer's being in- 
ſufficient, 


The Maſter has not yet determined, nor the court, whether this 
be an inſufficient anſwer ; and therefore the queſtion is, if it ought 
not to be conſidered to all intents and purpoſes as an anſwer, 


But as the plaintiff in the croſs-cauſe, ſince he obtained the or- 
der of the 23d of January, has got a ſubſequent one for referring 
the exceptions ; I will not give an opinion now, but let this motion 
ſtand over till the ſecond ſeal after the term, and in the mean time, 
let the plaintiff in the croſs-cauſe procure the Maſter's report. 


N. B. Darley, the defendant in the original, and plaintiff in 
the croſs bill, procured the Maſter's report, that the anſwer of Rat- 
tray was inſufficient, and by that means the latter loſt his priority. 

Vor, III. 8 * Birch 


Mr. Woodford, council for the plaintiff in the croſs-cauſe, and 
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726 CAS Es Argued and Determined 


Cafe 275, Birch verſus Sir Lyſter Holt, February 28, 1750. 


LoRD CHANCELLOR. 


Where there I Have known numbers of applications to this court in the ga. 
13 a motion to 


put a mill. ture of an injunction, or rather for leave to re- erect a nuſance, 
dam into tbe and to put a mill-dam, as in this caſe, into the ſame ſituation it 


8 was in before it was cut down, but as this is prayed by the pte- 


fore it was ſent motion, while the right is unheard and undetermined, the 
cut * = court have as conſtantly denied the motion, as it came before them, 
— , While and all that they have done, is to put it in the moſt expeditions 
the right is Way of being tried. „ 
unheard and 

det d, . ; 6 a . - 0 
— will pur iz The caſe relied on by the plaintiff's council was Arthington ver- 
in the moſt ſus Fawks et al, 2 Vern. 3 50. ; 
expeditious WV 
way of being 


tried His Lordſhip, to accelerate the determination of the right, direct. 


ed the defendant to bring an action of treſpaſs, and every thing to 
be admitted on both ſides neceſſary for trying the mere right. 


Caſe 276. March 22, 1750. At the laſt ſeal before Eaſter term. 


Bill was brought by a huſband and wife, for a demand in the 
right of the wife, the huſband dies, 


Bill by huſ- 
band and wife 
for a demand 
in her right, 
the huſband 
dies, it is in 
the natute of BED | ; : 
a choſe in ac- Tt is in the nature of a choſe in action, and ſurvives to her, and 


tion, and fur- the cauſe does not abate by the huſband's death. 


vives to her, 
and the cauſe 
does not abate. 


Caſe 277. Done verſus Peacock, March 22, 1750. Fourth Seal be- 
5 fore Eaſter term. 


LoRD CHANCELLOR, 


Where one, A Motion was made by Mr. Evans to diſcharge an order, where 


out of ſeveral one, out of ſeveral defendants, had obtained an order to plead, 
defendants, 


obtained an anſwer and demur, but not to demur alone, becauſe he had 
order to plead, evaded the order; for after demurring to the bill, as containing 


nating hour different matters, and inconſiſtent with each other, he. anſwers to 


to demura- nothing more than the charge of combination and confederacy only, 
love, and de- and this is what he muſt abſolutely do to ſupport even his demurrer, 


mirree © he which, without it, muſt have fallen to the ground, and therefore 


taining diffe- Cannot be conſidered as an anſwer, 
rent matters, | | 
and inconſiſtent, and anſwered nothing more than the charge of combination and confederacy only, th: court 
inclined to think it was not anſwering purſuant to the order. 


4 Lord 


in the Time of Lord Chancellor HARDwIckE. 727 


Lord Chancellor inclined to think that this is not anſweriſſg in 
urſuance of the order, but as the demurrer might ſoon be deter- 
mined, the delay would be of very little conſequence to the plain- 
tiff, and therefore would not diſcharge the defendant's order for 
time. 


In 1 Vern. 463. Heſter verſus Weſton, it is laid down, that where vn 
. . ere a man 
a man demurs, for that the bill contains ſeveral matters not relating demurs, for 
one to the other, and in ſome whereof the defendant is not con- that the bill 
cerned, if by the anſwer defendant doth more than barely deny 2 mae“ 
combination and confederacy, he over-rules his demurrer. not relating 


IRE one to the 
other, if he does more than deny combination and confederacy, he over-rules his demurrer. 


Stapleton verſus Comvay, March 30, 1750, _ ,, Caſe 278. 


S 4 FA : 
* 5 r Brow 


{WEE re. 2 Cf 6p 
1 Hardwicke ſaid in this cauſe, that if 4 Contrüct is made Where a con- 
in England for a mortgage of a plantation in the Veſt-Indies, IE 
no more than legal intereſt ſhall be paid upon ſuch mortgage, and a mortgage of 


if in ſuch caſe there is a covenant in the mortgage for payment of 3 
eight per cent. intereſt, it would be within the ſtatute of uſury, , no 


notwithſtanding this is the rate of intereſt where the land lies. 4 — le- 
gal inter 
ſhall be paid upon ſuch mortgage. 


Taylor verſus Lewis, December 20, 1750. among the Cale 279. 
cauſe petitions. 


HE queſtion was, whether the client that has already paid A fix elk is 
his ſolicitor, who ſatisfied the clerk in court his whole bill, is 3% se 


deliver 
liable to make good the fees of the /ix clerk, where the ty clerk to the plain- 
abſconds, or is inſolvent. —_ fees 
| | though the 
The council for the plaintiff cited 2 P. Vins. 460. Farewell ver- plaintiff bad 


clerk in court 
June, 20 Car. 2. 1668. | his whole 


a bill. 
It was inſiſted by the council for Mr. Reynardſon the fix clerk, 
that he is not obliged to deliver papers to the plaintiff until he is 
Paid his fees, and relied upon an order of Lord Clarendon's, 


Lethiculker 


to eta En i —, 
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Caſe 280, Letbieullier verſus Tracy, December 20, 1750. 


IR Wilkam Dodwell by his will deviſed all his eſtates already 
his will de- purchaſed, or to be purchaſed by his truſtees, to Mary Dogee!! 
= his his daughter and only child for life, with remainder to truſtees and 
chaſed nd w their heirs, to preſerve contingent remainders, remainder to the firſt 
be purchaſed ſon in fai! male, and to the ſecond and every other ſon of the 
w — — daughter Mary Dodwell in tail general, and in default of ſuch iſſue, 
life, with te- remainder to the daughters of his daughter Mary Dodwell; and in 
minder to caſe his daughter died without iſſue of her body living at her de- 


. ceaſe, remainder to Sir Henry Neltborpe in tail; and in default of 
remainder to iſſue by him to Smart Lethieullier for life, with remainder to his 
the firft ſon in ſons in tail male, and in default of ſuch ifſue remainder to Charite 
tail male, and i p 

to the ſecond, Lethieulher. | | 


Ec. in tail 
general; and in default of ſuch iſſue, remainder to the daughters, &c. and if M. D died without iſſue, te. 


mainder to Sir H. N. in tail, with ſeveral remainders over. M. D. after 21 marries, and ſubſequent to it 
executes a deed, by which ſhe conveys the reverſion in fee of the lands purchaſed expectant on the ſeveral 
remainders under the will to G. B. and his heirs, in truſt for ſeveral uſes and covenants to levy a fine fur 
conceſſit to the uſes of the deed, and recites the limitations under the will in the order mentioned; then with 
a proviſo that the uſes declared by the deed ſhall not take place till after all the limitations under the will, 4 
fine levied accordingly. It was inſiſted M. D. had by the fine forfeited her eſtate for life; but the court held 
it was only a fine of the reverſion, as the deed expreſly recites all the intervening eſtates for life under the 


will, and limits uſes after all theſe. 


Sir V. D. by 


The daughter arrives at her age of twenty-one and marries, and 
ſubſequent to her marriage executes a deed bearing date the 3 1ſt of 
December 1746. by which ſhe conveys the reverſion 'in fee of the 
lands purchaſed by the truſtees under the will, expectant on the 
ſeveral remainders under the will, to Geerge Brampſlon, Eſq; and 

his heits, in truſt for the ſeveral uſes and purpoſes therein declared; 
and covenants to levy @ fine ſur conceſſit to the uſes of the deed, and 
in the deed and fine recites the limitations under the will in the 
words and order in which they are- mentioned there, with an ex- 
preſs proviſo that the uſes declared by the deed ſhall not take place 
till after all the limitations under Sir Milliam Dodwell's will. 


A fine was levied accordingly in Hilary term 1746. 


In January 1749. an order was obtained by petition to Lord 
Chancellor for a conveyance from the truſtees of all the lands pur- 
chaſed under the will of Sir William Dodwell, according to the 
limitations therein; and particularly that the laſt remainder in fee 
might be conveyed to the daughter of the teſtator the petitioner, 
late Mary Dodwell, and now Mary Tracy the wife of Thomas 


Tracy, Eſq; 


After the pronouncing of this order, Mr. Tracy's council being 
of opinion, that a conveyance to her in purſuance of this order, 
I 


being 


in the Time of Lord Chancellor Hazpwicke, 


729 


being ſubſequent to the deed of 1746, and the fine, would defeat 
them both, applied to the court to vary this order; and inſtead of 
the laſt remainder in fee being conveyed to Mrs. Tracy, that it might 
he conveyed to George Bramſtone, Eſq; and his heirs, in truſt for 
the ſeveral uſes, intents and purpoſes of the deed and fine in 1746, 


Mr. Smart council for the Lethieulliers, two of the remainder. 
men, prayed the petition might ſtand over, that he might have an 
opportunity of inſpecting the deed and fine on their behalf, to ſee 
if Mrs. Tracy had not forfeited her eſtate for life by levying this 
fine, as according to the ſtate of it in his brief, it ſeemed to be a 
fine of her eſtate for life. | 


Lord Chancellor ordered the deed to lead the uſes of the fine, and 
the fine itſelf to be read; and then ſaid, that it appeared to him 
plainly to be a fine of the reverſion, becauſe it expreſly recites 
all the intervening eſtates under the will, and limits uſes after all 
theſe. 


I will ſuppoſe, for argument's ſake, that Mrs. Tracy had levied !f 1 had 
a fine ſur conceſjit of her eſtate for life; yet as it is a truſt eſtate, . 
and there are limitations to truſtees to preſerve contingent remain- ber eſtate for 


ders, I am of opinion the fine would not work a forfeiture of her lie, Jar = it 


is a truſt eſtate, - 


eſtate for life, becauſe it cannot at all hurt or affect the ſubſequent and there are 
remainders, as there are truſtees under the will to preſerve them, limitations to 


and therefore ſuch a fine would in equity operate at moſt as a grant . 

only of ſuch intereſt as ſne had a power to grant. the fine would 
| not have 

worked a for- 


Mr. Smart objecting, that the expreſſion in the indenture of fine, feirure of her 
all lands, Sc. of which Mrs. Tracy was ſeiſed, muſt refer to an eftate for life, 


eſtate in poſſeſſion, for it does not ſay lands ſhe was ferſed of in re- Java 8 
ver ſion 7 f ; the ſubſequent 
| remainders, as 


Lord Chancellor ſaid there was no weight in this objeRtion, bes 40 pre. 


becauſe the technical expreſſion is, lands, tenements and heredita- ſerve them. 
ments of which ſhe now ſtands ſeiſed in reverſion, and not that ſhe 
was ſeiſed of a reverſion in lands, &c. 


Mr. Smart alſo objected to the proviſo in the deed, that the fine 
ſhould not affect or operate upon the eſtate for life of Mrs, Tracy, 
or any other of the particular eſtates recited to be by the will of 
Sir William Dodwell limited in uſe to the ſeveral perſons precedent 
to the reverſion in fee in Mrs. Tracy. 
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LoxD CHANCELLOR, 
The proviſo The proviſo in the deed, that the limitations thereby created 
that the limi- ſhould not diſturb or defeat the eſtate for life to Mrs. Tracy, Ge. 


ions in th 2 
r under the will, is ex abundanti; and if there had been no ſuch pro. 


not diſturb viſo, ſhould have been clearly of opinion that the uſes of this deed 


_ _ would not have controuled the eſtate for life to Mrs. Tracy under 
under the will the will. 


ex atundanti ; 
for if there 


dh os - TON the importunity of Mr. Smart, his Lordſhip directed the 


ſach proviſo, petition to ſtand over to the next day of petitions, to give the re. 
the ofes of the mainder mens council an opportunity of inſpecting the deed and fine, 
deed would 


not have con- 
trouled Mrs. 
Tracy's eſtate 


for lte unde January 21, 1750-51. the petition in the Cauſe of 
the will Lethieullier and Tracy came on again. 


ORD CnancerLor difallowed all Mr. Smart's objections, 

| and declared the Maſter had done right in altering the ſettle- 

ment to the ſhape it now is, and that the exception to it ſhould be 
over-ruled, and the plaintiffs forthwith to execute the ſame. 


Where a fre Lord Hardwicke ſaid, where 4 fine ſur conceſſit is levied by a 
2 kg wg , © tenant for life, reverſioner in fee expectant on ſeveral limitations in 


tenant for life, a deed or will, a court of equity will never conſtrue ſuch a fine to 


reverſioner in work a wrong, but operates only on the truſt to preſerve the con- 
fee expectant 


on ſeveral li. tingent remainders, and not on the legal eſtate; for Lord Talbot in 
mitations in a the caſe of Hoſkins and Hoſkins, and myſelf, in a cauſe that came 
deed or WI, before me afterwards, were of opinion, that a perſon ſo intruſted le- 
equity will vying a fine creates no wrong, but operates ſo as to grant all the co- 
never conſtrue nuſor had a power to grant; for whatever may be the conſtruction of 
—_ "_ © ſuch a fine levied by tenant for life of a lifehold eſtate at common 


wrong. law in equity, it would not be conſidered as a forfeiture, 


Elizabeth 


in the Time of Lord Chancellor HARDwiekE. 


Elizabeth Rigden, widow, one of the daugh-) Caoace 281, 
ters of George Everinden deceaſed, by 
Ann his wife alſo deceaſed, William, Tho- 
mas and George Rigden, the only chil-|, 
dren of William Rigden and Sarah his Plaintiffs, 
wife both deceaſed, who was another of 


the daughters of George Everinden 6 
Ann his wife, " N 


Margaret Vallier widow, another daughter 


of the aid George  Everinden by Ann Defeidant. 


J 


his wife. I Cf AE 


ZS, 
March 25, 1741. Lord Chancellor gave judsment. 


GEORGE Everinden being ſeiſed of an eſtate in Kent, of the A M 


: tenure of gavelkind, by deed poll dated the 5th of Auguſt 1710. elate, by deed 
in conſideration of natural love to his wife and children, did give, poll, in con- 
grant and confirm to his two daughters Margaret the defendant, e 
and Hannab, the rents and profits of his two meſſuages and lands in © his wife 
Lyninge in his own occupation, during the life of his wife, equally and children 
to dee d . did grant to 
vided betwixt them, paying five pounds yearly out of the his t 


premiſſes laſt mentioned to Arn his wife for her life, by half daughters 
yearly payments, and after his wife's deceaſe to his two daughters 97297! and 


* Hameb ti 
Margaret and Hannah, to hold to them and their heirs, equally to nouns 
be divided betwixt them. lands in L. 
ZN equally to b2 


divided betwixt them, paying 5 J. to the mother during her life, and after her deceaſe to his two daughters, 
to hold to them and their heirs, equally to be divided betwixt them. Lord Hardwicke was of opinion that the 


words in the limitation to the daughters created a tenancy in common, whether the inſirument be conſidered as a 
deed or a will. 8 


At the end of the deed was a clauſe, by which he gives the re- 
fidue of his perſonal eſtate, after debts and funeral expences, to his 
daughters, to be equally divided between them. x 


On the 28th of April 1714. George Everinden died, leaving Ann 
his widow and five children, viz. Margery deceaſed, the plaintiff 
Elizabeth, and Sarah the mother of the other plaintiffs, the defen- 
dant, and Hannah the late wife of John Dixon, both deceaſed, 
which Margaret and Hannah, on their father's death, entered on 
the premiſſes granted to them, and paid the five pounds a year to 
_ mother till her death, which happened the gth of September 
1718. | 3 


Hannah 


- 


1 
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' Hannah died the 1th of April 1728. leaving one fon, Richayg 
Dixon an infant, and the defendant Margaret, who married after. 
wards William Vallier, and continued in poſſeſſion from the death 
of her ſiſter Hannab, and accounted for a moiety of the rents and 
profits to John Dixon to the time of the death of his ſon Richard 
which happened on the fifth of February 1730, 


On his death the plaintiffs and the defendant were his heirs at 


law, and alſo heirs of Hannah, by the cuſtom of gavelkind ; Mar. 


gery the other daughter being dead without ifſue, and John Dixon 


the father of Richard having after the deceaſe of Hannab married 


another wife, and thereby, according to the cuſtom of gavelkind, 
forfeited his eſtate as tenant by the curteſy, the plaintiffs and defen- 
dant became intitled to Hannab's moiety of the premiſſes, and the 


rents aud profits thercof; but the defendant has ever ſince Hannab's 


death been, and now is in poſſeſſion of the whole, being twenty 
pounds per ann. and not only received the rents, but cut down and 
ſold the timber, and us the title deeds in her poſſeſſion. 


The defendant inſiſts, that the premiſſes were given by her father 


under the deed poll, to hold to her and her ſiſter as jointenants, and 


not as tenants in common; and that ſhe by ſurviving her ſiſter is 
become intitled to the whole, and refuſes to »ccount for the rents or 
timber, or to produce the deed poll or title deeds, 


But the plaintiffs inſiſt, that the deed poll being a grant to them 
and their heirs for ever, equally to be dirried between them, and 
operating as a covenant to ſtand ſeiſed, they were tenants in com- 
mon, and not jointenants ; and Hannab's moiery did not ſurvive to 
the defendant, but deſcended to her ſon, of which ſhe herſelf was 
ſo ſenſible, that on Hannab's death ſhe accounted for a moiety of 
the rents to John Dixon for the uſe of his ſon till his death, but 
now abſolutely refuſes to account. 


The bill therefore is brought for an account of the rents of the 
premiſſes and money raiſed by ſale of timber, and that the plaintiffs 
may be paid their proportions, and that the title deeds may be 
brought into court, or otherwiſe ſecured for the perſons intereſted. 


Loxp CHANCELLOR, 


The queſtion in this caſe is, whether the limitations in the deed = 


poll of the 5th of Auguft 1710, executed by George, are a jointe- 
nancy, or a tenancy in common. 


The deed begins as a deed poll, but is in fact a diſpoſition of his 
real and perſonal eſtate, and to take effect after his death. 


4 This 


in the Time of Lord cal Ha 1 


This may be good as a covenant to ſtand ſeiſed; but if it was to 
be conſidered as a conveyance it would not be good, becauſe there 
is no tranſmutation of poſſeſſion, „ 


The preſent point is a very litigated one in the books. 


Equally to be divided is now eſtabliſhed to be a tenancy in com- The word 


mon in a will, or if it was equally only, without the ſubſequent e only 
| will make a 


words annexed to it, would be ſo conſtrued. 


But then it is inſiſted to be otherwiſe in the caſe of a deed; and 
though I do not find any ſolemn determination of this ſort, yet the 
diſtinction to be ſure is often made in the books. 


In the caſe of Fiſber verſus Wigg, in 1 P. V. 14. and 1 Lord 
Raym. 622, there was a ſurrender of a copyhold eſtate to the uſe of 
A. B. and C. and their heirs, equally to be divided betwixt them and 


| their heirs reſpectively. This was held by Mr. Juſtice Gould and Tur - 


ton a tenancy in common, by reaſon of the apparent intent of the 
ſurrenderer, againſt the opinion of Lord Chief Juſtice Holt who 


thought it a jointenancy. 


I do not find that this judgment has been reverſed, fo that it is 


undoubtedly an authority. 


The caſe in 2 Vent. 367. in Chancery, is alſo to the ſame purpoſe, 
where a covenant to ſtand ſeiſed to the uſe of A. for life, and after- 
wards to two equally to be divided, and their heirs and aſſigns for ever, 
was adjudged by the Lord Keeper North to be a tenancy in common. 


I have had the regiſter ſearched for this caſe, and cannot find it; 
but notwithſtanding it was not entered, it might have been ſo deter- 


mined, and is ſo cited by Mr. Juſtice Turtan in Fiſher verſus Wigg. 


Hammerton verſus Clayton, 14 Car. 2. Rot. 43. was adjudged a 
tenancy in common upon the ſame words; but this caſe is not much 
to be depended upon, becauſe at the end of Lord Raymond's report 
of Fiſher verſus Wigg it is ſaid to be cited by Sir Edward Nortbey 


only, and the caſe was not to be found. 


In the caſe of Smith verſus Johnſon, Paſch. 32 Car. 2. in the 


court of King's Bench, there was a Feofment to two and their 


heirs, equally to be divided between them, to the uſe of them and their 
beirs: upon the breaking of the caſe, Scroggs Chief Juſtice, and 
Dolben Juſtice, were of opinion that it was a tenancy in common; 
but Jones Juſtice was of another opinion, upon the difference be- 


tween a deed and a will. 


Vo 1. III. 9A But 
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But notwithſtanding there was a rule in that caſe for judgment a 
yet nobody being ſatisfied with the opinion, the rule was upon motion 
ſet aſide, and it was made an wlterins concilium, and ended after. 
wards by the death of the parties. 


In the preſent caſe I think it a tenancy in common, whether the 
inſtrument be conſidered as a deed, or a will. 


: No perſon has more reverence for the arguments of Lord Chief 


The 
ments. of Mr. Juſtice Holt than I have; but in Fiber and Wigg the arguments of 
omen the other two judges are more agreeable to the reaſon of the thing, 


the caſe of and his more ſubtle and finely ſpun. 
Fiſher and 
Wigg, are more agreeable to the reaſon of the thing, and Lord Chief Juſtice Holt's more ſubtle. 


As furrenders That was a queſtion upon a copyhold eſtate; and there Mr, Ju. 


3 tice Gould and Mr. Juſtice Turton held it ought for that reaſon to be 


made by the conſtrued favourably, and contrary to the rules concerning convey- 
ſurrenderer i ances at common law; and that they are to be conſidered as wills, 
extremis, an '# . d 

when be is inops becauſe the ſurrender is oftentimes made by the ſurrenderer in extre- 
confilii, they mis, when he is inaps conſilii; but Lord Chief Juſtice Holt was of 


2 dan Opinion, as to raiſing and paſſing eſtates, copy holds ought to be go- 


and conſtrued verned by the rules of the common law, and that a ſurrender to 

favourably. uſes 1s only a direction, and the ſurrenderee is in by the grant of the 
lord, and not within the ſtatute of Uſes; and therefore held the caſe 
was to be conſidered as a grant at common law. 


Here 1 muſt conſider it as 4 covenant te fland ſeiſed, for there is 
no livery, and is to take effect after his deceaſe, which could not be 
good, as a conveyance of a freehold, to take effect in futuro. 


lt would be very inconvenient to conſtrue a covenant to ſtand 
ſeiſed, different from conveyances at common law. 


But here there are words of regulation, or modification; and I do 


not ſee any harm in giving them a reaſonable conſtruction to anſwer 
the intention. 


There are other reaſons which weigh with me, and greatly 
ſtrengthen my opinion. Here is a father making proviſion for all his 
children: ſuppoſe one of them had died and left children, if a join- 
tenancy, it muſt have gone from them, and ſurvived to the other ſons 
and daughters of the grantor, which could never be his intention. 
mom perſons This court has taken a latitude upon the foot of intention; if two 
Vance mo- 


ney upon a Perſons advance money upon a mortgage, though the conveyance be 


mortgage,tho' made to them jointly, it ſhall be a tenancy in common. 
the convey- | 


ance be made to them jointly, it ſhall be a tenancy in common, 


In 
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In the caſe of advancing money jointly by two perſons for a pur- 
chaſe, it has been ſaid indeed that the chance is eluded, * 


intereſt ſhall ſurvive; but then it muſt be underſtood where two | 


perſons purchaſing, advance in moieties, for if there is a diſpropor- 
tion in the ſums it would be otherwiſe. 


The grantor ſeems to have put bis own conſtruction upon this 
deed by diſpoſing of his perſonal eſtate in the ſame words, and 
which is admitted to be a tenancy in common; and therefore it 


would be extraordinary to ſay he meant differently in one from the 
other. ä 


This is as near a teſtamentary caſe as can be, and I do not ſee but The caſe here 
it might have been proved as a will: the caſe of Kibbet verſus Leg {0 neat a teſta- 
was on a deed, and yet proved; and ſince that determination there it . . 
has been another of the name of Jackſon and Trimmer, in the court been proved as 


of King's Bench, about a year ago. a will, 


No objection to this conſtruction ariſes from the word grant, for a The word 


grant muſt be conſtrued equally the fame with the words deviſe or grant muſt be 


equeath, if in a will; and this is quaſi a teſtamentary act, and there- — = 


fore muſt be conſidered as a will, ©, queath or de- 
viſe in a will, 


for this is quaſ# a teſtamentary act, and therefore muſt be conſidered as a will. 


Notwithſtanding this is my opinion, yet if the defendant chuſes to When the ef- 


have the queſtion determined by common law judges, I will give him —_— = 


an opportunity of doing it; but as the eſtate in queſtion is of ſo ſmall lue, inſtead of 


a value, I will not ſend it to be determined by a whole court, be- —_— 
cauſe the preſent method (though a right one) of ſetting down ſuch by a whole 


caſes in their ſpecial paper of cauſes, introduces a number of argu- court, it may 
ments, and a conſiderable expence; but I will direct it to be „ 
and argued, as is often done, before two judges only at their cham- argued before 
bers: and mentioned Lord Chief Baron Parker, and Mr. Juſtice me gs nt 


Burnet. bers. 


Mr. Attorney General, who was council for the defendant, de- 
claring himſelf well ſatisfied with Lord Chancellor's opinion, he 
made a decree according to the prayer of the bill, but at the ſame 
time ſaid he would direct the account of the rents and profits to be 

carried back only one year before the filing of the bill, as it was not 
filed till nineteen years after the death of Hannah, viz. the twenty- 
eighth of November 1749. 
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8 hs PON the 27th of July 1723, George Robinſon, of Buehym 
neg anne in the county of Cornwall, Eſq; makes his will, atteſted by 
0 O ad- 


opinion of the father-in-law a groat, he gives and deviſes in the words following: 


of the teſtator, be conſtrued to have taken an eſtate in tail male, notwithſtanding the expreſt eſtate deviſed 
to L. H. for his life, and no longer. | 
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Caſe 282, July 23, 1751, Edmund Robinſon, an 
infant, by his next friend, 


IWilliam Robinſon, Clerk, and others, Defendants, 
f. z. i:. . Z e., 


5 Plaintiff. 


e three witneſſes, and after giving to his wife one guinea, and to his 


judges of the | 
court of King's Bench, they held that L. H. muſt by neceſſary implication, to effectuate the manifeſt intent 


“ give and deviſe all my real eſtate whereſoever to John Hill 

te Thomas Lnkey, and Sampſon Sandys, and their heirs, to the uſes 

« following:“ (here the teſtator direfts them to raiſe a thouſand 
pounds for a particular purpoſe, and then goes on, and fays,) “My 
will is, and I bequeath all my ſaid real eſtate, excepting my eſtate at 
« Endyllion, and all my preſentations in the ſaid county, to Lancelot 
e Hicks, of Plymouth in the county of Devon, Gentleman, for and 
* during the term of his natural life and no longer, provided he alter 
* his name and take that of Robinſon, and live at my houſe of 
* Boebym; and after his deceaſe 1 ſuch ſon as he ſhall have lawfully 
* to be begotten, taking the name of Robinſon; and for default of 
* ſuch iſſue, then I bequeath the ſame to my couſin (the defendant) 
* William Robinſon of Landewedrick, and his heirs for ever: and af- 
© ter ſeveral legacies, the teſtator gave all the reſt of his goods and 
e chattels, together with his ſaid eſtate at Endy/lzon, to the ſaid Wil- 

iam Robinſon; and made him ſole executor of his will.“ 


On the 3oth of September 1728 the teſtator died without iſſue, 
leaving the defendant William Rebinſon his heir at law, and Lancelot 


Hicks did after the teſtator's death take upon him the name of Ro- 
binſon. | 


Lancelot Hicks had two ſons, George his eldeſt fon, and the plain- 
tiff Edmund his younger ſon; and George was called by the name of 
Rebinſon and died in March 1738 an infant, in the life-time of Lan- 
celot Hicks bis father and of the plaintiff his younger brother. 


In 2 174 5 Lancelet Hicks died, leaving the plaintiff Zdmun 
Ticks, alias Robinſon, his only ſurviving ſon. 


The plaintiff brought his bill in the court of Chancery for the 
execution of the truſts in the ſaid teſtator's will, and that a ſufficient 
part of the real eſtate might be fold to diſcharge the debts and incum- 


brances 
2 


in the Time of Lord Chancellor — 


brances affecting the ſame, and that the reſidue of the ſaid eſtate 
might be conveyed to the plaintiff. | r. 10 


737 


The defendant William Robinſon by his anſwer inſiſted, that by 
the teſtator's will George Hicks, alias Robinſan, the elder brother of 
the plaintiff, was tenant for life in remainder of the teſtator's eſtates 
immediately ExpeCtant on the eſtate deviſed to his father, and that 
ſuch eſtate was a veſted remainder in him, and that no other ſon of 
Lancelot Hicks could under the teſtator's will take an eftate or in- 
tereſt in the lands thereby deviſed; and that on the death of ſuch 
ſon the defendant as heir at law of the teſtator, or by virtue of his 
will, became ſeiſed in fee of the reverſion of the eſtates of the teſ- 
tator immediately expectant on the eſtate deviſed for life to Lancelot 
Hicks, and that on his death the defendant became ſeiſed in poſſeſſion 
thereof, ſubject to the charges and incumbrances thereon, 


Lord Chancellor gave his opinion in this cauſe the 23d of July 
1751. | 


The queſtion is, Whether the plaintiff Edmund Robinſon took any 
eſtate under the will of George Robinſon. | | 


I can find no row where the word ſon has been conſtrued to give 3,5%, caſe 
an eſtate- tail in the firſt taker, but in the cafe of Byfield in the time in Queen EA. 
of Queen Elizabeth, cited by Lord Chief Juſtice Hale in the cauſe — —4 
of King verſus Melling. IN 


where the 
word n has 
been conſtrued to give an eſtate · tail in the firſt taker. 


I do not know what weight to give to this caſe, becauſe, though I B, caſe is 
have looked into Cr. Eliz. and all the cotemporary reporters, yet I not tobe found 


F Es ; in Cro, Eli. 
cannot find it reported; and notwithſtanding it was mentioned 5 


by Lord Chief Juſtice Eyre, in the caſe of Dubber verſus Trollep, cotemporary 
yet he ſtates it from the caſe of King verſus Melling, and ſo does '<porters, and 


every one who Cites it in any caſe ſubſequent to King and Melling, oy erg mod 


and therefore it is probable Hale quoted it from a manuſcript, and ed a be an 
upon ſuch an authority as this is, I cannot juſtify it to myſelf to con- 70079. 


ſtrue the word ſon to give an eſtate-tail in the caſe before me, becauſe in the preſent 
the deviſe to Lancelot Hicks is to him for life, and no longer, and caſe being to 


h L. H. for life, 

conſequently by no implication whatſoever can this be conſtrued to be ole = 

an eſtate-tail in him. cannot by any 
| implication 


whatſoever be conſtrued to be an eſtate tail in him. 


But I do not intend to give an abſolute opinion; and if the parties 
approve of it, I will make a caſe for the judgment of the court of 
King's Bench, 


Vor, III. 9 B The 
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The direction The direction to alter the name of Hicks, and take that of Robin. 


to alter the . 1 | 
2 17 ſon, means bearing the name of Robinſon, and therefore could not de. 


Hicks, ond take ſert it, as he might have done if it had been taking only; but ill I 
— J * think this was a condition ſubſequent and did not diveſt the eſtate, 
bearing the and the ſon who was but juſt born would have a reaſonable time to 


name of Ro- take the name. 
Cane © 

— deſert 5 Lord Chancellor ſaid, after mentioning the caſe of King verſus Mel. 
— vn _ ling in Ventr. Reports, that the argument of Lord Chief Juſtice Hal 
it had been in Ventris was not copied from his own argument, but the arguments 
raking only ; in the caſe of the Seven Hundreds of Cirenceſter, and a caſe upon 


but ſtill it is a 1; ; . . p 
but don daß 2lienations, were copied verbatim from a manuſcript of Hale. 


—_ only, U h h of N n h 
and did not pon the gth of November 1751 the cauſe came on again befor 
1 the ef. Lord Chancellor, when his Lordſhip ordered that a cafe ſhould be 
- made for the opinion of the Judges of the court of King's Bench 
upon the will of the teſtator George Robinſon; and the material facts 
appearing in the pleadings upon the following queſtion: 


Whether any and what eſtate or intereſt in the premiſſes in queſtion 
is, by virtue of the ſaid will, veſted in the plaintiff Edmund Robinſin 
the infant: and it was ordered that the ſaid caſe ſhould be ſtated as of 
a deviſe of a legal eſtate to Lancelot Hicks, and the ſeveral perſons to 
take in remainder after him, without regard to any truſts, 


N. B. The above queſtion has been under the conſideration of 
the court of Chancery in another cauſe, which was as follows: 


Upon the death of George Robinſon, his widow brought a bill in 
Chancery againſt William Robinſon his heir at law, and Lancelot Ro- 
binſon his deviſee, and to have a performance of the articles made 
upon her marriage; and a croſs bill was brought by the ſaid Lancellt 


N to prove his will, and to have an execution of the truſts 
thereof. | | | 


Sir Fo/eph Je- Upon hearing the cauſes before Sir Joſeph Jekyll, on the 17th of 


2 _ April 1733, the following remarkable declaration was inſerted in the 


widow of the decree:“ His honour declared that by the ſaid teſtator's will the 
teſtator and ** defendant Lancelot Robinſon is intitled to an eſtate for life in all the 


” wg agg * eſtates of the ſaid George Robinſon, except the eſtate of Enayllion, 


clared that I. with remainder to the eldeſt ſon, and but one ſon, 'of the defendant 
E. was intitled . Lancelot Robinſon for his life, they performing the condition in the 


| . f e X 
3 life, * ſaid will; and that the remainder will go over to the defendant Wil- 


with remain- ** liam Robinſon he heir at law of the ſaid teflator.” “. 
der to the eld. ft 


ſon, and but one ſan for 1:5 life, ard that the remainder will go over to V. R. the heir at law of the teſtator. 


A coy 
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A copy of the opinion of the judges of the court of King's Bench, in 
the caſe of Robinſon againſt Robinſon, the 1/ of December 1 756. 


We are of opinion, that, upon the true conſtruction of the will 
of George Robinſon, Lancelot Hicks, therein mentioned, muſt by ne- 
oeſſary implication, to effectuate the manifeſt general intent of the 
teſtator, be conſtrued to have taken an eſtate in tail male, he and 
the heirs male of his body taking the name of Robinſon, notwith- 
ſanding the expreſs eſtate deviſed to the ſaid Lancelot for his life and 
no longer. a 3 | 

Mansfield. 
J. Deniſon. 

* M. Foſter . 

3 J. E. Wilmot, 


Burdon verſus Kennedy, July 23, 1757. c OE 


LoRxD CHANCELLOR, 


HE R E an execution by elegit or fieri facias is lodged in Ateaſchold ef 
a ſheriff's hands, it binds goods from that time, except in tate is affected 
the caſe of the crown, and a leaſehold eſtate is alſo affected from * 


that time; and if the debtor ſubſequent to this makes an aſſignment for the time 


of the leaſehold eſtate, the judgment creditor need not bring a ſuit * tegen 
in ejectment, to come at the leaſehold eſtate, by ſetting aſide the 3 and if 


aſſignment, but may proceed at law to ſell the term, and the vendee, the debtor 


who is generally a friend of the plaintiff, will be intitled at law to — 6 4m — 


the poſſeſſion, notwithſtanding ſuch aſſignment. aſſignment of | 

| | it, the judg- e 
ment creditor may proceed at law to ſell the term, and the vendee will be intitled to the poſſeſſion, notwith - 

ſtanding ſuch aſſignment. | TIER 


But in the preſent caſe here is only an equity of redemption in Æ 444. . th, HPP 
the debtor in the leaſehold eſtate, and an execution lodged will not 2 . 2 3 t. 


affect this, as the legal eſtate is in the mortgagee; and conſequently, "rs pry ; 43 9 
by the common equity of this court, he may come here to redeem a 2 W156 4g Aa. 
ſubſequent incumbrancer, and likewiſe to diſcover whether there = A 


was any and what conſideration for the aſſignment. 


Butler 
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7.40 
Caſe 284. Butler verſus Raſhfield, Auguft 2, 1751. 
If there be a R. Evans ſhewed cauſe why an order nfs for u ſequeſtraticn 
ſequeſtration 1 for want of an anſwer from a member of the Houle of Com- 


ni, for want mons, ſhould not be made abſolute. 


of an anſwer, 
againſt a mem- 


ber of parlia - The cauſe ſhewn was, an anſwer come in; but it was inſiſted on 
ment, and be the part of the plaintiff, as exceptions were taken, that it is no an- 


1 ſwer, and therefore the order ought to be ma abſolute. Mr. 


the order is Fans, e contra, cited Lord e caſe, 2 P. An. 38 5. where it is 
e web laid down by Sir Foſeph Tekyl, that if there be a ſequeſtration ) 


— —1 * againſt a peer for want of an anſwer, and the peer puts in an an- 


theanſwer,the ſwer which is inſufficient, yet the order for ſequeſtration ſhall not be 


court will en- 


kr the ries abſolute, but a new ſequeſtration 2; and at the fame time Mr, 
for ſewing Goldſborough, who was then the regiſter, ſaid this was the courſe of 
cauſe till it ap- the court. | 


pear CR 
the anſwer is 
ſuſicient. Lok D CHANCELLOR, 
If there be a ſequeſtration % for want of an anſwer againſt a 

member of parliament, and he puts in an anſwer before the order is 
made abſolute, and exceptions are taken to this anſwer, the court 
will enlarge the time for ſhewing cauſe till it hall appear whether the 
anſwer is ſufficient or not. e 

0 Mr. Gale ſlorouꝶ b. who {aid it was the ſtanding rule of the court 

N there ſhould be a new ſequeſtration n in this caſe, was a very good 
officer, but yet I ſhould think what I have mentioned is the proper 
medium: but his Lordſhip at preſent allowed the cauſe, as it was the 
courſe of the court. 

Caſe ads. Party verſus Owen, Auguſt 3, 1751. 
The id; ant A Bill brought by the executrix of an attorney, for money due 


an attorney from the defendant for bufineſs done by her huſband as his at- 
brought a al torney, and to be paid what ſhall be found due on an account, and 
for 002 ſtates the delivery of a bill by the plaintiff, | 
done by her 7 : Tr 4s 

huſband as tee The defendant demurred to the relief; and for cauſe of demurrer 


defendant's 


A ſhewed, the remedy was at law, and that an act of parliament | 


the relief wa F. 22. 
remedy is at 
law under the 


demurrer to has pointed out a ſummary way; the ſtatute of 2 Geo. 2. cap. 23. 
ſtatute of Lord Chancellor allowed the demurrer. 


2 Geo. 2. for 
the better regulat ion of attorneys and ſaliciters, Lord Chancellor allowed the demurrer. 
I 


Parſons 
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Parſons verſus Freeman, November 9, 1751. 

| 7 . 7 e Ee. 30, 4 1 2 

N articles before the marriage of Richard Freeman and his On a huf- 

wife, upon his undertaking to do ſome acts for her benefit, -—abe 
ſhe covenanted that ſhe would join with him in ſuffering a recovery a flag ts do 
of an eſtate that belonged to her, and ſettle it to him and his wife's bene- - 


| . | fit, ſhe, in ar- 
heirs, ticles before 


; marriage, co- 
venanted to join in ſuffering a recovery of her eſtate, and ſettle it to him and is heirs, 


Caſe 286; 


Mr. Freeman made his will in 1729, and took upon him to de- The huſbapd 
viſe this eſtate to the defendant ; but not having performed the con- made his will, 
tract, or the acts he had obliged himſelf to do by the articles a_ 


g L this eſtate to 
Freeman afterwards comes to a new agreement with his wife, that the defendant, 


he ſhall not take her eſtate inſtanter in fee, but ſubje to an ap- but not having 


pointment of the huſhand and wife, and in default of ſuch ap- ES 


pointment, to the uſe of Richard Freeman and his heirs. ſelf to do, 
came to a 

new agreement with his wife, that he ſhall not take her eftate i»/anter in fee, but ſubject to an appointment 

of the huſband and wife, and in default thereof, to the uſe of the huſband and his heirs. | 


A recovery was ſuffered by Mr. Freeman and his wife, and the uſes The — 
of that recovery declared to be to the purpoſes of the deed ; he died ſuffered, the 


, . . . » . 0 ſes d 
afterwards, in the life-time of his wife, without ever making any 3 
appointment with her, or revoking his will. poſes of this 
deed: he died 


in the wife's life-time, without making any appointment, or revoking his will. 


The queſtion was, whether the recovery ſuffered by Richard Free- a 2 
man and his wife, and the uſes of that recovery as declared by them, 1.7...” 


» Mr. Freeman 


are a revocation of his will. and his wife, 
| | | and the de- 
= . o | * claration of 
Mr. Neel for the plaintiff inſiſted, that the recovery is clearly a it, to the aſes 
revocation as to this eſtate. | of the deed, is 
i a revocation 
of Mr. Free- 
There are two general rules. man's will. 


Firſt, Where a man has an eſtate in fee at the time of making his 
will, and makes a feoffment afterwards, though he takes an eſtate to 
himſelf in fee again, it is a revocation. 


Secondly, where what is done, relates and extends to the whole 
eſtate, it will be conſidered the ſame in equity as at law. 


And for theſe purpoſes, he cited Mar uod verſus 7. urner, 3 Wrms. 
163. there © tenant in tail-male, remainder to himſelf in fee, 
** deviſes his lands to J. 8. and then ſuffers a recovery to the uſe 

Vo I. III. 0 « of 
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* of himſelf in fee, and dies without iſſue male; this is a revo. 
* cation of the will.” 


This determination ſhews, that the principle I have laid down 
is fully eſtabliſhed, with regard to ſubſequent acts after making a 
will. 


| Though a will, I muſt allow, takes in all perſonal eſtate ac- 
quired afterwards, yet it cannot poſſibly take in a real eſtate acquired 
afterwards. 


It is laid down in Rolls Abr. 616. that a feoffment after a will, 
though declared to the uſes of a will, is a revocation. 


The deed to lead the uſes of the recovery amounted to a 


new agreement; for, inſtead of letting it reſt as it did on the at- 


ticles, the huſband and wife conveyed the eſtate in fee upon a dif- 
ferent conſideration. 


In the caſe of Pollen verſus Huband, Eg. Caf. Abr. 412. Sir J. H. 
by will of the 12th of February wok « gives all the reſidue 

of his real and perſonal eſtate to J. P. and the heirs males 
* of his body, with remainders over; afterwards, by leaſe and 
<« releaſe, the 3oth of Auguſt 1709, Sir J. H. together with J. S. 
* his truſtee, convey ſeveral lands in Warwickſhire to truſtees and 
© their heirs, to the uſe of himſelf for life; and that the truſtees 
* ſhould execute ſuch conveyance thereof, as Sir J. S. by writing 
<< under his hand and ſeal, or by his laſt will and teſtament ſhould 


«« appoint: Sir J. S. died in 1710, without altering or revoking 


* the ſaid will, or making any other appointment touching the real 
* eſtate : the queſtion was, whether this leaſe and releaſe were a 
* revocation of the will or not; and it was decreed, that the leaſe 
* and releaſe were a revocation of the will.” 


There was a caſe of Tickner verſus 7 ickner, before Lord Chief 
Juſtice Lee, about a year ago, which was as follows : 


* Robert Tickner ſeiſed in fee of the eſtate in queſtion of gave!- 
kind, died inteſtate, and left two ſons, Henry and Robert, who 
ated on his death, and became ſeiſed in gavelkind; Nobert, 
being poſſeſſed of an undivided moiety, made his will, and de- 
viſed it to his wife Elizabetb Tickner and her heirs. | 


* After making his will, by a deed of partition between Robert 
and Henry Tickner, and by fine, all the gavelkind eſtate which 
Robert had deviſed, was allotted intirely to Rebert, to ſuch uſes 
as he ſhould appo nt by deed or writing 87 and in default of ſuch 


— x — 


appointment, to him in fee. 
4 10 A 


cc 


in the Time of Lord Chancellor HARD wIckkE. 


“A verdict was found in ejectment, ſubject to the opinion of 
« Lord Chief Juſtice Lee, who, after mature deliberation, held this 
« tranſaction to be a revocation of the will,” 


Mr. Wilbraham, council of the ſame fide. 


Though there had been no expreſs agreement, yet the acts done 
amount to a new agreement, 


The conſequence of the recovery is, they. have connected their 


legal and equirable eſtates together, and conveyed them by the deed, 
to make a tenant to the præcipe. 


It is laid down in Moore 107, that if a uſe is declared by an in- 
denture, yet the parties may alter the indenture at any time, till 
the eſtate is executed by the fine, and the ſecond deed ſhall control 
the firſt. N 


In Jones verſus Morley, Salk. 677. it was reſolved, © that if a 
* fine had been levied purſuant to a covenant in a marriage agree- 
«* ment, no parol averment could have been allowed to declare 
e other uſes, or that the fine was not to the uſes of that deed, and 
« all parties had been eſtopped to aver the contrary by parol; but 
* by deed ſubſequent, and before the fine, other uſes may be aver- 
e red, though they were declared by writing and not by deed ; for, 


e by the variance, there was room to inquire and receive informa- 


ce tion, that the old agreement was relinquiſhed. 


© That this is a good revocation of the uſes of the firſt deed, 
e though it be but a writing; for where the conveyance enures by 
way of tranſmutation, the uſe is according to the intent of the 
« party, and it is no matter how that intent is manifeſted, fo as it 
* may be known.“ 


He cited likewiſe the caſe of Stapleton verſus Stapleton, (1 Tr. 
Ath, 2.) 


Till uſes are declared, and whilſt it lay in ſuſpence, whether Mr 
and Mrs, Freeman would jointly declare uſes or not, it veſted in 
Mrs. Freeman, as being her eſtate. | 


Suppoſe the eſtate had been limited to the huſband in tail, with 
ſuch a power of appointment, till appointment, the fee cannot be 
in abeyance, and therefore muſt revert back to the perſon, who had 
the original dominion over this eſtate. 


Therefore, if it is a reſulting uſe, it would come to Mrs. Free- 


man, and muſt be a declared new uſe to come to him, and it fo, it 
18 
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is an acquired eſtate, and conſequently a revocation of the will, a3 
he gained a better eſtate than he had before. 


Mr. Evans, alſo council of the ſame fide. 


Either by. having gained a new eſtate upon a new uſe executed to 
the huſband, or on a ſolemn act by the huſband and wife, it is a 


revocation. 


The reaſon, why, in the rule already laid down, a ſecond deed 
will revoke the firſt, is, becauſe it reſts in agreement only, till the 
fine levied, or recovery ſuffered. 


The wife, who was tenant in tail, with remainder to her ne- 
phew, covenants by marriage articles to limit a part of her eſtate 
to the huſband in fee, on his doing what he agreed on his part to 
complete the articles. 


He not having performed his contract, they come to a new agree- 
ment, that he ſhould not take the eſtate in/fanter in fee, but ſubjeR 
to the appointment both of huſband and wife, therefore the re- 
covery ſuffered was not i ntended to complete the articles, buupon 


a different conſideration. 


The fee, veſted in Mr. Freeman under the deed, was upon a new 
uſe executed, and not a uſe contracted for by the articles, but va- 
riant from what is deviſed by him; but if the court ſhould not be 
of opinion it is a new uſe, yet ſtill the very act of ſuffering a re- 
covery, ſhall be conſidered as an intention in Mr. Freeman to revoke 
his will. 


It is material, this is not ſuch an uſe, only as he ſhall appoint, 
but ſuch uſes as the huſband with his wife ſhall appoint. 


Upon the whole, it is manifeſtly done with an intention to de- 
part from the articles, and not in conformity to them, 


The Attorney General, for the deviſee under the will, ſaid, the 
true queſtion was, whether the recovery ſuffered by Mr. and Mrs. 
Freeman after the marriage articles is a total, or a partial revocation 
of the deviſe made by Mr. Freeman's will. 


Mrs. Freeman, at the time of the marriage, was ſeiſed in tail of 
one part of the eſtate in queſtion, in fee of another. 


It is neceſſary to conſider what eſtate it was Mr. Freeman had 
before the will, and what he intended to paſs by the will, 


He 


in the Time of Lord Ohancellof HAD wick BE. 


ne had only the truſt of an eſtats in fee, and under the wit 
deviſed nothing more but that truſt in fee, © will has 


The operation of the recovery is, that it conveys the legal eſtate 
and bars the eſtate-tail Mrs, Freeman had, the uſe is —— of 
and the inheritance diſpoſed of by the limitation to the huſband 
and wife, and their appointments, therefore the fee cannot be aid 
to be in abeyance. x 


The ſecond queſtion will be, what operation. the recovery has 
in equity, and what is c nce with reſpect to the equi- 
abe intereſt? . | OTE rn 


Though the legal uſe, till appointment, may be ſaid to veſt in 
the wiſe, yet the equitable uſe veſts in ths huſband, then the re- 
covery will o only, fo as to leave the huſband ſuch eſtate 4s 
he had before. "IT... 


Where a perſom makes a wilt, and afterwards a ſubſequent con- 
veyance, ſo far as it is confiſtent with the will, it is no revocation ; 
ſo far as it is inconfiſtent, it is. res 


He cited Coward and Marſhal, Cro. Elix. 72 1. Where a man 
t deviſed lands to his younger ſon and his heits, and afterwards took 
« a wife, and by another will in writing, he deviſed the lands to 
* his wife for life, paying yearly to his ſon, and his heirs, ſuch 4 
rent, held to be no revocation, but in this caſe borb wills may 
« fand togetber, unleſs the latter be contrary to the firſt will, or 
that there be an expreſs revocation ; and here his intention appears 
to be only to provide for his wife, whom he afterwards eſpouſed, 
< and not to alter the will as to his fon. 


| Lord Chancellor faid, the ſubſequent act appeared to be only 4 
codicil, and does not come up to the preſent caſe, the codicil being 
part of the will. f 


All the caſes cited were mere legal queſtions; as the eſtates in 
every one of them were legal eſtates. EDN 

The caſe of Tickner verſus Tickner was 4 new conveyance, and 
did not reſt upon the partition on. | 

Mr. Solicitor General of the fame fide. 


A general rule is to be drawn from the caſes, that there is a ſort 
of revocation which does not depend on the intention of the 
teſtator. 
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As where a man only takes back the very eſtate he deviſed by 
a new conveyance, and yet is held to be a revocation. 


The converting an equitable into a legal fee, is not within this 


rule, but depends upon other TRADING and the preſent is a 
caſe of this ſort. 


The reaſon why a perſon who firſt made a ; will, and hi ſuffer 
a recovery to the ſame uſes, is a revocation, depends on artificial rea- 
ſoning, being conſidered as a new nene | 


That the converſion of a legal into an equitable eſtate or truſt, 
will not be a revocntion. 


In the caſe of Lady Mary ve verſus Jones, 2 Vern, 241. 
0 deviſed lands to truſtees to pay his debts, and then to pay his wife 
0 200, per ann. for her life: the teſtator lived ſeveral years, and his 
e debts were increaſed from 2000/. to 10000/, A. by deed and 
** fine conveys his lands to the ſame truſtees to ſell to pay his debts, 


and. the ſurplus to him and his heirs, and his wife joins in the 


* fine and conveyance: this was determined to be no revocation of 
* the wife's 2000. per annum. 


In the caſe of Ogle verſus Cook, the ook of Aion _— be- 
fore your Lordſhip: A real eſtate was deviſed, and after the de- 
** viſe it was conveyed to be ſold, in order to pay a debt due to 


Mr. Coke, and conveyed to him in fee for that expreſs pur- 


* poſe, and in truſt for himſelf as to the reſidue ; held to be no 


«« revocation.” 


This was determined, I apprehend, on the common principle of 
a perſon who is ſeiſed in fee making a will, and then mortgaging 
the eſtate, there in law the whole fee is gone, and yet in equity, a 
revocation of the will pro tanto only. | 
The caſe of all other revocations depends upon the implied inten- 
tion of the teſtator, and after making a will, no act ſhall revoke it, 
but where the act done is inconſiſtent with his will, and even 


then, where it is only a partial enäikeney, it is but a revocation 
pro tanto, | 


When a man, 1 making a will, demiſes to the ſame perſon for 
forty years, this 3 is a revocation Pro tanto only, 


In the caſe of Lamb verſus Packer, * A. by will deviſed to his 
** ſon a meſſuage of 99 years, if three lives lived ſo long, paying 
* his ſiſter 40/. per ann. for her life, and afterwards makes a leaſe 
** to B. of the ſame meſſuage for 99 years, if three lives lived ſo 


« Jorg 
I 


in the Time of Lord Chancellor Ha RDWICKE. 


* Jong, paying 50 . per ann, to the leſſor and his heirs; it was decreed 
« at the Rolli, that the leaſe was a revocation of the deviſe ; but 
« upon appeal to the Lord Keeper, decreed to be no revocation, 
« and that the daughter ſhall be paid her annuity. 2 Vern. 495.” 
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At the time of making the will, the teſtator had no legal eſtate, 
but, in the notion of this court, a bare equitable fee. 


What is done between the huſband and tlie wife Nothing but 
a conveyance of the legal eſtate. | 0% y 


The bare conveyance of the legal eſtate will make no alteration 
as to the will, | 


It was limited upon the recovery to ſuch uſes as the huſband © 4 
and wife ſhall appoint, and for default of ſuch appointment, the 
huſband has it in fee. | TEE LON TELL 

The alteration by the recovery is only the contingent appointment 
of uſes, and not inconſiſtent with the will in any reſpect. 


If Mr. Freeman had had 5 legal eſtate, it could not have been di- 
ſtinguiſhed from the rule of a recovery's being a new conveyance, 
but clearly he had only an equitable fee. | 


It has been ſaid, here was a new agreement, but the conſequence 
does not follow; if it was a partial agreement, it is no revocation ; 
if there had been ſuch an agreement to ſubject it to this contingent 
partial revocation by letting in the appointment as to ſome of his 
intereſt, it would have been only a partial revocation, and the equi- 
table fee he had in him is not diſturbed by any act the huſband . 
has done by the recovery. e 6 


But as the appointment was never made by the huſband and wife, 
the recovery is no alteration of the old equitable fee Mr. Freeman 
had in him at the time of making the will. | 


Lorp CHANCELLOR, 


The caſes have been determined on very nice and artificial reaſons, The law leans 


* 


3 j 1 to an heir, and 
upon an inclination the law always ſhews to favour an heir, and g il ca. 


to prevent him from being diſinherited, where the intention of the ſoning allow- 
| p ed to prevent 
| teſtator is doubtful. N 
inherited. 


If the huſband had been ſeiſed of the abſolute legal eſtate at the 
time of making the will, and afterwards had ſuffered a recovery, 
and declared the uſes to be ſuch as he and his wife ſhould appoint; 
this would have been a revocation. 


Tt 


* 
” 
# 
. 
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If a perſon ſeiſed in fee, deviſes an eſtate in fee to J. S. and 


by a conveyance takes back an eſtate from J. 8. in fee, that is, 


The caſe of the feoffment, where the teſtator takes back the old 
uſe, is a prodigious ſtrong caſe, vin 


That conſtruction muſt ariſe from a preſumed intention, that 
the teſtator would not have made a hew conveyarice, Without am in. 
tention to revoke his will. | | | 


But this. muſt be underſtood with ſome roſtrictions and li. 


mitations. 


ere a com · If the con or recovery be for a particular ' purpoſe, then it 
_—— ſhall revoke no further than to anſwer that purpoſe, as whete 2 


cular purpoſe, teſtator creates an eſtate for years, or for life, in the lands 
af: — it ſhall operate no further. 4 A TO 


no further 
than to anſwer 


d papst. This is. the rule of law, but it has been thrown out a a doubt, 
whether there may not be ſome difference in equitable eſtates, 


Theſamecon- I am of opinion that the ſame conveyance which would be a re- 


—_ 4 vocation of a deviſe of a legal, will be equally a revocation of a de- 


vocation of a viſe of an equitable eſtate, and it would be very dangerous to pro- 


deviſe of a le- Perty if it was other wiſe. | 

gal, Wi | | | | 

es But ſtill the ſame rule holds as at law, if for a particalar purpoſe 
. only, it ſhall be underſtood to be a revocation pro tamo only. 

wp a con. In all the caſes where it is a conveyance of the whole eſtate in 


veyance of law, and is only meant for a ſecurity, the revocation ſhall only be 


the whole : . « Y 
=O. for that particular purpoſe, to let in the incumbrance, for the teſ 


is only meant {ator himſelf has drawn the line, how far the revocation ſhall go, 
for a ſecurity, and his intention is plainly ſhewn. | 


— 
cos * By marriage articles, the wife contracts, that on the huſband's 


doing ſome certain acts, ſhe will convey her eſtate to him and 
his heirs. 


It has been ſaid Mr. Freeman has not done the acts on his part, 
and therefore was not intitled to an equitable eſtate in the lands; 
but though this may admit of fome nicetics, I will take it he had 
an equitable eſtate. 


Being ſo ſeiſed he made his will, and deviſed his equitable inte- 
reſt to a perſon and his heirs, | 


Afterwards 


* 


in the Time of Lord Chancellor Ha DWIe KE. 


Afterwards, he and his wife ſuffer a recovery, and do not decl 
the uſes to the huſband in fee abſolutely, but 5 ſuch uſes 4 15 r. 
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his wife ſhould appoint. 


No appointment was ever made by him and the wife; ſhe 
ſurvived him, and at his death the fee veſted in him and his 
heirs. ve | 


It has been inſiſted on the part of the plaintiff, that the reco- 
very, and the deed to lead the uſes has made an alteration in the 
eſtate. 


The queſtion is, as to that part of the articles, where the huſband 
was to have the fee in the wife's eſtate. 


So far I am of opinion with the defendant, that where a man Where a man 
has an equitable intereſt in fee in an eſtate, and deviſes it, and af- has an equi. 
terwards makes a oonveyance of the legal eſtate to the ſame uſes, 8 
this is no revocation. eſtate, and de- 
e * 5 viſes it, and 
Whether the conveyance is made by feoftment, by leaſe and re- — — 


ä leaſe or by fine and recovery, it makes no alteration, for that is veyance of the 


* 1 


inſtrumental, provided he takes it on the ſame limitation he did he fan ute, 
before. e | | it is no revo- 
cation. 


If a man ſeiſed of a legal eſtate deviſes it, and afterwards con- 
veys it in truſt for a particular purpoſe, this is no revocation, but 
that does not prove it to be no revocation in all caſes, 


I am of opinion, it is in this caſe plain, the huſband and wife 
came to a new agreement; for, before, he was to have an abſolute 
inheritance, but, by the recovery, took the eſtate ſubject to the joint 
appointment of the huſband and wife, and was executed by the 
declaration of uſes under the common recovery. | 


It has been ſaid, the eſtate veſted in him till appointment made, 
and will open, when made, to let in the uſe of the appointment, 
and therefore, ſtill he had the ſame eſtate as at the time of ma- 
king the will, 


I am of opinion this cannot be maintained. 


I will put this caſe : Suppoſe a man ſeiſed in fee of an eſtate de- A man ſeiſed 


”. ; | t in fee of an 
viſes this, and afterwards on a ſettlement, by leaſe and releaſe takes ellate, deviſes 


an eſtate to himſelf for life, with a limitation to 4 ſon when born, it, and after- 


and the heirs of his body, without any truſtees to preſerve contingent wards by deed 
| 8 | | takes an eſtate 


for life, and to a ſon when born, and the heirs of his body, without any truſtees to preſerve, Sc. this is. 
a revocation of the will, 
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rernainders it might be ſaid, this was for a particular purpoſe to let 
in a ſon when bern; and did not in che mean time make any alte- 


ration of the former eſtate, but this has been clearly held to be a 12 
revocation of the will. l 
it 
Mr. Freeman took a fee differently qualified, awd differently, * 
diſpoſable differently, and cannot be ſaid to be only for a particle I 
purpoſe, and therefore I am of opinion the recovery is a revocation lar 
of the will. 
| 
The cafe of Tzckner verſus Tickner comes very near the preſent, the 
Vit was not merely to effectuate a partition, but for another purpoſe, 2 
and therefore Lord Chief juſtice Lee held, it amounted to a revo- 
cation; and I am, for the ſame reaſon, of ne the recovery 
here is alſo a revocation. 
| W be 
Caſe 287. Pitt verſus Snowden, January 20, 1752. fi 
A receiver ap- 1 Hardwicke ſaid in this cauſe, that receivers appointed 
8 by this court have a power, where they ſee it neceſſary, to di- ſ 
a power t6 ftram for rent, and need not apply firſt to this court for a particular 
— order for that purpoſe; and that he had often wondered at their 


not apply for 


a rn goods off the premiſſes in the mean time, for the court never makes 
order for that 


purpoſe, un- 


Jeſs there be a future day for a tenant to pay. 


doubt who 


had a legal 


right to the 
rent. 


Caſe 288. 


A bill in this 


court to re- 


ſtrain nuſances 


extends to 
ſuch only as 
are nuſances 
at law, and 
the fears of 
mankind, 
though rea- 
fonable ones, 


Vill not crete The application is to be: conſidered in two lights: 


a nuſance. 


2 


doing it, as it gave the tenant an opportunity of conveying his 


an immediate order for a diſtreſs, but allow on ſuch e a 


If there ſhould be any doubt who had a hang] right to the rent, 
then the receiver, as he muſt diſtrain in the name of the perſon 


who has that right, would very FR make an application to the 
court for an order. 


Anon. December 1 8, 2. 
FL. umu 25 


Motion was made ſor un injunction to * the building of 2 
houte to inoculate for the ſmall pox in Cold Bath Fields. 


For the motion the following caſes were cited, 2 Roll, Abr. 139, 
140. Hawk, Pl. Cro. Bok 1. p. 199. c. 75. fi FI, I Lat. 109. 


Lord CHANCELLOR; 


Firſt, Whether the thing complained of be a nuſance ? 


Secondly, If a nuſance, whether of a publick or a private oy! 
4 ow 


0 the Time of Lord Chancellor HARD WI CEE. 
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Now it is not ſettled, that a houſe for the reception of inoculated = 


p tients is x nuſance. 


Upon an indietment of that kind, there hath been lately an ac- 
quittal after a trial at Rye in the county of Suffer. 


The notion of a private nuſance is, where it affects only particu- 
lar perſons, as in ſtopping up antient lights, &c. 

It then becomes a publick nuſance when it affects many perſons, 
though it may licewiſe at the ſame: time be of a private nature too, 
as in the caſe of a hole in the King's highway, &c. 


The preſent nuſance, if any, is a publick one. 


For it is not confined to the particular property of the plaintiffs, 


becauſe it is in the nature of terror to diffuſe itſelf in a very exten- 
five manner. 


But bills to reſtrain nuſances muſt extend to ſuch only as are nu- 
fances at law. 


And the fears of mankind, though: they may be reaſonable ones, 
will not create a nuſance. 


Had it been a nuſance, the proper method of proceedings would! 


have been by information, in the name of the Attorney General. 


Upon the circumſtances of this caſe, ] am of opinion, I ſhould 


not be juſtified in granting the injunction which is now prayed, and 
therefore muſt deny the motion. | 


Garth verſus Corton, February 5, 1753. 


e 4AL Ze er 


ORD Herdeoiche having taken time to conſider of the caſe, 
this day delivered his opinion. 


The plaintiff's father was tenant for 99 years, if he ſhould ſo 


£4: 
Fg 


Z. 
£0 La Let 247 


en, 2 


Pr 15 

i 2 eden, e, ee, 
Ty 2 E. 
G. tenant for 


long live, without impeachment of waſte, except voluntary waſte, 90 years, if 
remainder to truſtees to preſerve contingent remainders, remainder he fo long 


to his firft and other ſons in tail male, remainder to Sir John Cotton 
in fee. 


in fee. 


The 


live, without 

impeachment 7 
of waſte, ex- 
cept volunta- 


ry, remainder. to-truſiver to preſerve, c. remainder to his firſt, Sc. ſons in tail male, remainder to Sir J. G 
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G. before a The tenant for 99 years, and Sir John Cotton, before a ſon vag 
On born, and born of the former, agree by articles, (which recite that the plain. 
Ss aut tiff's father was ſeiſed of an eſtate for life, and was indebted by 
down timber mortgage, Fc.) that the plaintiff's father ſhould cut down the tim. 
upon the ©- her upon the eſtate, and that Sir John Cotton ſhould not take ad. 


ſtate, and that . . 
Sir J. C. vantage of its being waſte, and that the money ariſing from it 


ſhould not ſhould be divided between them. 


take advan- | | 
tage of its being waſte, and the money ariſing from it to be divided between them. 


* „Timber was cut down to the amount of two thouſand pounds 
imber cut to 7 
the amount of 48 appeared by the defendant Sir Jobn Cotton's anſwer ; the plaintiff 
200“. G.'s was afterwards born on the 2oth of May 1704. ten years after the 
bon born ten articles were executed, has fi ined hi f 

years after at „has lince attained his age of twenty-one, and 


tained 21. and ſuffered a recovery of the eſtate to himſelf and his heirs, 
ſuffered a re- 


covery of the eſtate to himſelf and his heirs. 


The ſon inti- The general queſtion is, whether the plaintiff is intitled to ſatiſ- 
= "oi ogy faction for ſo much as Sir Jobn Cotton received out of the inheritance 
tion for ſo Of the eſtate by ſale of the timber before the plaintiff came in eſe, 
mach valueof and conſequently before he had any eſtate in the land, and while 
per the remainder to him veſted in contingency. It is admitted to be 
F.C. received a NEW queſtion, and that the plaintiff can have no remedy at law; 


under the a. but if intitl i ity. 
3 ed to any, it muſt be in equity. 


his executors admitting aſſets, 1000 J. with intereſt at 4 J. per cent. to be computed from the filing of the bill 
directed to be paid to the plaintiff the ſon of G. — 2 2 a 


Several matters are to be conſidered. 


I will mention ſome that are in their nature plain, and others 
that are more doubtful. | 


The cutting the timber was a wrong act: Sir John Cotton had 
no preſent right: the inheritance was in him, but ſubject to open, 
on the father of the plaintiff having iſſue a ſon: the plaintiff's father 
might have brought treſpaſs, and ought to have done it, upon ac- 
count of the privity between him and the remainder-man of the 
inheritance; the articles were between perſons that had not power 
to do it : there were ſeveral falſe recitals in the articles, as that the 
plaintiff's father had a freehold eſtate, c. There cannot be a 
ſtronger proof of coljuſton : both join to injure the remainder-man 
if the event of his coming in efſe happened before the deſtruction 
of the timber was compleated. Mer RL Rep” TI 


This caſe will depend intirely on the nature of the eſtate there 
was in the truſtees, and the conſequence reſulting from it. 


The 
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The four principal things for the confideration of the court are, 


Firſt, The intent and uſe of creating limitations to truſtees to 
ſupport contingent remainders. 


Secondly, What eſtate ſuch truſtees take at law, and what actions 
they can maintain at law ? 


Thirdly, What is the nature of ſuch a truſt in equity, and what 
remedy. they have here? 


Fourthly, How they are chargeable for a breach of truſt, and 
how other perſons may be affected by it? 


Firſt, Inſerting truſtees to ſupport contingent remainders took its Chudlig)'s 
riſe from two great caſes, Chadteigh's, 1 Co. 120. 4. and Archer's, = . 
e riie 


1 Co. 66. a. though not brought in uſe till after the uſurpation. 0 tte infere- 


ing truſtees to 
preſerve contingent remainders. 


The defect that called for a remedy was, the want of a veſted 2 
eſtate in feoffees to uſes: in Chudleigb's caſe, the judges run into + ld 
tefined and ſpeculative reaſoning ; one thing the majority of them uſes was the 
went on was, that ſuch a right in the feoffees to ſupport the con- _ _ 
tingent uſes would introduce a perpetuity, if it was not capable of remedy. 
being barred : the law was not then ſettled, but afterwards in Ar- 
cher's caſe, (which is placed firſt in Coke's Reports, though ſubſe- 
quent) this point was adjuſted ; and alſo in the argument of Pol- 


lexfen it was fully ſtated and allowed in the caſe of Hales and Rifley. 


Secondly, It was formerly a queſtion, whether truſtees took any Settled in 
eſtate at all, except only a right of entry in caſe of forfeiture ; but * 
this was ſoon ſettled in Cholmeley's caſe, 2 Co. 50. a, A leaſe to A. 1 
for life, remainder to B. during the life of A. is a good remainder. an eftate ; 
41 Ed. 3. Fitz. title Waſte 53. Duncombe verſus Duncombe, 3 Lev. 1 
457. If it is ſo after an eſtate for life, it is much ſtronger after an hey bad any 
eſtate for years, as was rightly argued by Lord Chief Juſtice Zee in ray L 
the caſe of Smith and Parkhurſt, alias Dormer verſus Forteſcue, 2 5-34 
14 Geo, 2. in B. R. If there is a diſſeifin they muſt bring the aſſiſe, teirure, 
they have an intereſt in the timber, but not to cut it down ; yet 
they could not ſue at law, the owner of the inheritance only could 


fue; and the ſtatute of Glouceſter, 6 Ed. 1. ch. 5. gives the writ of 
waſte to the ſame perſons. 


Thirdly, It is right to conſtrue it in the moſt liberal manner : 
woods and mines are part of the inheritance, and the deſtruction of 
the former, and exhauſting the latter, might take away the beſt 
part of the inheritance. The queſtion 15, what remedy the truſ- 


Vol. III. 9 F tees 
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tees may purſue in this court? The preſent truſtees are not only en- 
abled to make entries, &c. as js uſual, but 70 do all and every other 
lawful act and atis, and they may take all remedies in law and 


equity. 


The truſtees, I am clear they might have had an injunction to ſtay waſte before 
__ _ the contingent remainder- man came in ; vide Dayrell verſus 
tion to ftay Champneſs, Eq. Caf. Abr. 400. The books go ſtill further: A bill 
—_—— be brought in behalf of an infant in ventre ſa mere to ſtay 
remainder. Waſte. 2 Vern. 711. The truſtees in this caſe might have done it: 
man came in ſuppoſe they had, and an injunction had been granted, and after- 
Je. Wards the timber had been felled, it had been a contempt of the 

court. On what terms ſhould the parties offending have been dif- 

.charged ? This court would not have fined them, but they could have 


cleared the contempt only on the terms of making ſatisfaction, and 


that might have been by paying the value of the timber. To 


whom ſhould it have been paid? Not to the tenant for years, he 
could have no right; nor to the remote remainder-man; but it ſhould 
have been laid up for the contingent uſes; for without directing this, 
compleat juſtice could not have been done. | 


= don. Fourthly, Notwithſtanding what is ſaid in Pollexfen 250. the 


tingent re- Duke of Norfolk's caſe at the end, that truſtees for preſerving con- 
88 = tingent remainders are not puniſhable in equity though they break 
1 If : their truſts, yet that obſervation was not attended to by Lord Chan- 
truſt, and are cellor Harcourt in the caſe of Pye verſus George, Salk, 680. Mi- 
puniſhable for em, Term 1709. and in the caſe of Prggot verſus Piggot, in the 


1 ſame term, and alſo in the caſe of Manſell verſus Manſell, 2 P. Wms. 


610. it was held they might be guilty of a breach of truſt; and it 


was alſo ſettled that a voluntary grantee under the truſtee, 4w:7hout 
notice, would be liable to the truſts. Suppoſe the truſtees in this caſe 
had conſented to the felling and the ſale of the timber, and had co- 
venanted not to bring a bill for an injunction to ſtay waſte, they would 
have been liable. The words of Lord King (who was. not diſpoſed 


to extend the power of this court), in the caſe of Manſell verſus . 


Manſell, are remarkable: “ Should the court (he ſaid) hold it no 
* breach of truſt, or paſs it by with impunity, it would be making 
* proclamation, that the truſtees in all the great ſettlements in Eng- 
e land were at liberty to deſtroy what they had been intruſted only 
e to preſerve.” But in this caſe the truſtees have not acted; that will 
excuſe them, if they had not notice, 


An alieneeis Jn all alienations by truſtees the alienee is not affected by the act 
3 of the truſtee, but by notice of the truſt. All the parties here claim 
truſtee, but by Under the will of , and it is recited in the articles. It 
. of tne would be ſtrange to ſay the plaintiff's father and Sir John Cotton 
a would have been liable if the truſtees had joined, and yet are not ſo 

now. Suppoſe the truſtees had joined in the ſale of the eſtate to a 


purchaſer 


3 


© {a 


„ 
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purchaſer with notice of the truſt, and mines had -been opened and 
exhauſted, and afterwards a ſon had been born, according to the caſe 
of Manſell verſus Manſell, this court would have decreed a reconvey- 
ance of the eſtate, and their decree would not have been compleat : 
without giving a ſatisfaCtion for what had been taken away. 1 


There have been ſeveral objections raiſed. 


Firſt, That the interpoſition of the truſtees to preſerve contingent The 5:4 


remainders will not alter the legal right of the tenant for life, and the owner of the 


remainder- man of the inheritance; but it is demonſtrable it was de- i"Þeritance 
ſigned to abridge the legal rights of the tenant for life to deſtroy, &c. 3 
by forfeiture, and the legal rights of the latter to accept by ſurren- down, for the 
der, It is true the firſt owner of the inheritance in eſſe ſhall have ca muſt — 
n a me the pro- 
timber blown down, Lewis Bowle's caſe, 11 Co. 79. b. and Aleyn 8 1. periy of ſume- 
an eſtate in contingency is no eſtate, and the trees muſt become the body. 
property of ſomebody, and therefore the firſt remainder- man of the 
inheritance in being takes them:—but in the preſent caſe there is 


contrivance and colluſion contrary to conſcience, 


The ſecond objeftion, That there is no remedy at law: but this The point 


caſe depends on principles of equity, that is, the point of fraud and and collvgon 


colluſion, which eſtabliſhes the authority of this court often contrary eſtabliſhes the 


to and beyond the rules of law; conſider how this determination co- *%boriy of 
this court of- 


incides with reſolutions at law. | — 
. and beyond 
There is a diſtinction at law between eſtates that go over, which a = 


Kiſe by operation of law, and by limitation of the party, the former 
nay go back and open, the latter not. 


An action of trover lies by the remainder- man for the trees. If Tenant for 


| . 3 oF . . . lif inder 
there be tenant for life, remainder for life, remainder in fee; if te- fe le, re 


nant for life commits waſte in trees, and afterwards he in remainder mainder in 


for life dies, the remainder-man in fee may bring action of waſte, fee, if tenant 
| © for life com- 


Paget's caſe, 5 Co. 76. 6. The common law has intended a re- mits waſte in 


medy in caſe of waſte, which may be by a perſon where the eſtate trees, and af- 


| . . t rd . 
was out of him by wrong, and afterwards reveſted in him. Co, inder for 


Litt. 3 56. a. hfe dies, re- 
g mainder- man in fee may bring action of waſte. 


A biſhop after reſtitution of temporalities has a fee; the freehold.1f tenant for 


when he dies is in the king. If tenant for life, by demiſe of the bi- 2 8 


ſhop's predeceſſor, commits waſte during the vacancy, the ſucceſſor predeceſſor, 


ſhall have au action for it. Co. Litt. 356. a. Hitz. Nat. Brev, 3 


112. And this action is not given him by the ſtatute of Maribridge. caney, the ſue- 
2 Infl. 151, 152. 39 Ed. 3. 15. 6. 2 Ro. Ar. 824. Pl. 3, 4, ceſſor ſhall 


have an action 


5, 6, 7. If it was, he might ſue for waſte done in the time of his 


predeceſſor, which he cannot do; but this remedy is by the policy * 
of the law; | This 
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This court wil This court will go further than the common law can, as in the 
rant an in- . - - 1 
bf aQiontoftay caſe of an intermediate eſtate for life there is no remedy at law for 


waſte of trees Waſte, Mo. 454. 1 Rol. Abr. 377. 1 Vern. 23. 2 Freeman 35. 
| for ornament, > Shower 59. But this court will grant injunction to ſtay waſte of 


oo 8 7 1 trees fot ornament, or belonging to a manſion-houfſe, 


houſe. | 5 , 
A firſt tenant In Abraball and Babb Lord Nottingham cites a caſe that went 


for life gave much further, and preſerved the contingent intereſt of the inheri- 
— 8 tance: the firſt tenant for life gave leave to the ſecond, who was ſo 
without im- Without impeachment of waſte, to cut timber, and yet the injunction 
7 3 was granted. The caſe of Flemming and the Biſhop of Carliſle went 
timber; but on the ſame ground, becauſe he ought not to do waſte by anticipa- 
the court tion, and before the eſtate to which the privilege was annexed came 
— 12 into poſſeſſion. Robinſon verſus Lytton, December 12, 1744. went 
he ought not much further, 


to do waſte be- 

fore the eſtate The third objection. Suppoſe a bill might have been brought by 

75 = the truſtees to ſtay waſte, yet it does not follow that this bill is now 

annexed came Proper for an account. The general run of caſes are of injunction, 

into poſſeſſion. becauſe that is the moſt immediate relief; but it does not follow this 
method is not proper, and only one caſe cited to ſupport that reaſon- 
ing. Jeſus College verſus Bloom, Nevember 19, 1749. (vide ante p. 
262.) This point was not abſolutely determined in that caſe: I was of 
opinion the college might bring trover, and therefore it widely differs 


from this caſe where no remedy can be at law. 


Obection the fourth. If ſuch bill may be brought, yet no decree 
could be for the value of the timber, or that the money ſhould be 
laid out for the benefit of the contingent remainders; and in ſupport 
of this, Whitfield verſus Bewet, 2 P. Wms. 240, was relied upon; 
but the difference between that and the preſent caſe, is the colluſion 
and contrivance in this. 


ObjeFion the fifth. The great length of time. But there is no ſtatute 
of limitations in the way, nor are there any lacks to be imputed to the 
plaintiff, | 


The bill was brought within three years after the plaintiff was of 
age: the inconvenience is not greater than in an action at law by a 
remainder-man in fee after the death of the intermediate tenant for 
life : the plaintiff here agrees to accept ſo much for ſatisfaction. as 
the defendant confeſſes in his anſwer to have received, ſo that there 
is no difficulty in directing the account. 


"eretheule. Objection the ſixth. On the recovery ſuffered by the plaintiff tho 


of the recove- pickers : 4 : 
y is declared reverlion is diſcontinued by it; and Lord Coke ſays, after waſte is 


to be tothe done regard is to be had to the ſtate of the inheritance, which 


ec and k 5 2 
rao "%; muſt continue the ſame at the time of the action brought. Co. Litt. 


does uot create 3 56. 4. That certainly is law: but the uſe on the recovery is decla- 


Coy aN red to the plaintiff and his heirs; and in Lord Derwentwater's caſe, 


the antientuſe, © Geo, 1. this was held to be the antient uſe agreeable to Abbot and 
4 Burton. 
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Burton. 2 Salk. 590. and ſo was Martin and Strahan, Hilary 


16 Geo. 2. in the court of King's Bench, and afterwards affirmed in 
the Houſe of Lords. 


Ohection the ſeventh, That ſomething new ariſes in the ſtate of 
the cauſe, as it now ſtands, by the revival on the death of Sir John 
Catton ſince the argument at bar. If an action of waſte would lie 
for the plaintiff againſt Sir Jahn Cotton, yet that the remedy is gone 
by the death of Sir John Cotton, and conſequently an action of trover 
will not lie againſt the executor of the perſon that converted, Of Trover may 
this I give no opinion, Trover may be brought by an executor; and - ** 
it ſeems ſtrange and contrary to juſtice that thoſe actions ſhould not — 
lie againſt executors as well as for them: but be that as it will, yet be perſon 
the plaintiff is intitled to relief in this court in many caſes where at —— 
law the action moritur cum perſona, and parties may have remedy to his own ule. 
here afterwards. Before the fourth and fifth of William and Mary 
Co. 24. ſect. 12. there was no remedy at law againſt an executor of 
an executor, yet equity gave it, and it was laid down as a rule by 
Lord Nottingham, and he ſaid the common law would come to it in 
time. His prediction proved true, for it was determined fo at law 
two years before the ſtatute. Eaton College verſus Beauchamp, 1 Ch; 


Caf. 121. 2 Med. 293. 


To go further: In all caſes of fraud the remedy does not die with In all caſes of 


fraud the re- 


the perſon, but the ſame relief ſhall be had againſt his executor. . by docs wk 


Colluſion in this court is the ſame as fraud. die with the 
; | perſon, but the 
ſame relief ſhall be had againſt his executor. 


This general argument ab inconvenient! was uſed on both fides, Arguments «6 


InconVenients © 


which is of weight, eſpecially in a new caſe, On the part of the te aluays ef 


defendant it was ſaid, by this means timber would be locked up, weight, bur 


and give occaſion for queſtions to ſpring up after a great length of Me en: 


| f ä larly in a new 
time. Theſe are much leſs than the inconveniences on the other fide, ate. 


if contingent remainder-man can have no remedy in this caſe. The 
law allows of as many tenants for life as are in being at the ſame 
time ; moſt family eſtates are in ſettlement, and frequently the firſt | 
owner of the inheritance in being is a remote remainder-man. The 
remainder-man in fee might collude with the firſt taker, and though 
there are ever ſo many contingent remainders intervening, they might 
deftroy the woods and exhauſt the mines, and when a ſon is born he 
will have nothing left to ſupport the family. There being truſtecs 
will not alter the caſe, if they have not notice of it. Artifices to 
ſupport neceſſitous and extravagant tenants for life increaſe daily: in 
Fermor's caſe, 3 Co. 79. the reſolution was contrary to the itatute of 
Fines, but the judges reſpected the general miſchief. 
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If the original limitations had been ſubſiſting, I muſt have di- 
rected the money to be laid out and ſettled; but as they are barred, 


and the plaintiff has the fee in the eſtate, he muſt have the money, 


As to intereſt, The condition of the timber when felled does 
not appear, nor whether any, and how much was uſed in repairs, 
nor how much is grown up ſince; I ſhall direct it therefore to be 


* 


computed no further back than from the filing of the bill. ONE 
. X | brated D 
His Lordſhip declared, that on all the circumſtances of the caſe Instees 
* the plaintiff 1s intitled to recover ſatisfaction in this court for fo wat tor 
*« much value of his inheritance, as the defendant's teſtator exhauſted we of th 
r and received by virtue or colour of the articles entered into be- Garrick 
e tween him and the plaintiff's late father, who was tenant only for 4 

<< the term of ninety- nine years if he ſhould fo long live; and or- in the A 

0 dered that the maſter to whom he referred it ſhould compute in- —_— 

* tereſt on the ſum of 1000/. admitted by the anſwer of Sir Jabn — 

« Hynde Cotton deceaſed, to have been received by him from the um of 

* time of filing the plaintiff's bill, after the rate of four per cent. vu. 

* annum, and tax the plaintiff his coſts; and that what ſhall be ſo voked, a 

found due to the plaintiff for the 10007. intereſt and coſts be con- * 

ſidered as a demand by ſimple contract on the eſtate of Sir Jobn irohere 

« Hynde Cotton deceaſed, and be anſwered and paid to the plaintiff joining | 

< by the defendants the executors, they having admitted aſſets of m_ 

<< their teſtator Sir John Hynde Cotton by their anſwer to the bill of bequest: 

« revivor.” wr 

residue 

next « 

| testate 

C1 

8 Morſeley verſus Fobnſon, November 19, 1753. ba 

mend ao 

mg 

„ e THOMAS Serjeant being ſeiſed in fee of lands called Crick, » the 

n ache in the county of Northampton, of gol. a year, deviſed the ſame * 

deviſed the to his wife for her life, and after her deceaſe, to his kinſim an Ralpb in cou 

_ je Bucknell, and to the heirs of his body, and for want of ſuch iflue, the oo 

and after ber to be ſold, and divided amongſt his relations, according to the ſta- 5 

deceaſe to R. tute for diſtribution of inteſtates eſtates, where no will is made; Maste 

Are and by the ſaid will deviſed his houſes in Foſter-lane to his wife, her 2 

body, and for heirs and aſſigns for ever. | being 

want of ſuch i b ac core 

8 to be ſold and divided amongſt bis relations according to the ſtatute of diſtributions, where no will is pol , 

3 1 7 0 2 Era x 55 28 EN the next of kin take the whole excluſive of her, both by the auordi vie 
Ars. Shes: f e Wi 7 ention of the te 3 | : | | * 
PO Gs In the rHher ht 104 whe foe Ae 22S 7 00:07. 7 Shoal dom owhear bn 
3 as le. Her JO Uh has SEA id in 1726, CHEE N who afterwards _ 


Jeb ei, * zi jb. /* martied Jahn Lydiard, ſince deceaſed, and alſo left two aunts, Do- 
BOLL [2 rothy Hook, and Caſſandra Higginbottom, both ſince dead, who were 


_ of Henry Serjeant, the father of the teſtator, and his next 
in. 


Ralph 
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COURT or CHANGERY, Tvespar, Dre. K. 
6 Annicx r. THE BANL OF CAMDEN, ASD (/73{ 44: 
This was a Bill filed by the widow of the lats te” 
rated David Gannienx, Esd, against ber bf, A“ 
Trustees and Exccutors, under his last will and 70 2 
ment, for an account of the reviduary property, a2 
tion of which the Plaittiff claimed as the wi ow, an 
ne of the next of kin to the Testator- By hid will Mr, 
Garrick bequeathed tb his widow a legacy of 1000. t# 
be paid immediately after kis dec enge; and 5000. more 
in twelve months after, together with his dwelling-hou-: 
in the Adelphi-terrace, household furniture, plate, pic- 
tures, &c. ; also an annuity of } 500L per antam during 
her life z but in case she should quit England for ths 
of residing. elsewhere, or laid claim to 4 
um of 10, 00l. then vested in the Funds for par- 
ticular purposes, as specified in the will, then all the 
beſore- mentioned legacies und bequests were to be 10 
voked, and she was only to enjoy an unnuity of 4000. 
per annum for life. Ihe will further devised avatirty of 
other bequests arid legacſes to the Testator's sister and 
brothers, and others His next of kin, with a proviso en- 
joining the ti steh not to pay the säme until the - 
quests and leggeies to his wife should be amply Secured 
and provided for, reducing, if necessary, the devises und 
bequests to his relations tor that purpose; but, if unne- | 
cestary, then the Testator directed that the sur plus or 
residue of his property sbould be divided aynotiy Þ'- 
* next of kin, in the same matner as if he had qed n- 
c 
Ifeer the death of Mr. Garrick; it turned out, "that | 
bis property was considerably more thun sufficient ta 
answer all the purposes of his will; ant that after pay⸗ 
ment of the widow's legacies, securiug ber annuity, and. 
paying off all debts and legacies, there was an overplus 
i the hands of the trustees. amounting , to upwards of « 
50,0001. a portion of which sum the Plaintiff now claimed 
as the widow, and one of the next of kin of the Teatator, 
in common with his other relatives; and the question for 
the consideration oi the Court was, whether she was 86 
entitled, eee rin 
The case coming on to be heard upon exceptions ta tlie 
Master's report, Sir Annen PiGot, Messrs. Har, 
ALEXANDER, "THOMPSON, aud WETHERALL,: bor the 
Trustees and Legatees, ably contended, that the Plaintulfy 


being so arnply provided for by the will of the.'Testator, : 


according t the true com truetion of the real intention 
and meaning of the Testator, expressed throughout the 
whole of the will, and ee und doc 
uines laid down upon this bylyect, she goutd-not bg cdb- 
*idered to come within the meaning of the Statut of Dis- 
tribution, as one of the next of kin; or entitled 49 any 
Share of dowry upon the reaiduary property, us the widow 
ot a person dying untestate. K 


. Sir-$amver Rosl, Mr. Ricnanvs, Xrr. Sers 
Jeant Palun, and Mr. Pnerrrs, on the other hauck, 
contended, that the Court was bonnd to art in this case 


as if the Testator hud actually died intestate, and conges 


quently decide, that his widow was entitled to her pör- 


tion of the property, in common with the degeagec's 


ot her next ot kin. | 

The Lonↄ Cnaxcerton, in pronguncipg the Juds 
ment of the Court, ohserved, that whatever might have 
been quote from the judgments of other men who had 
sat in that place, or whatever might have been argue d 
from modern doctrine dpon this subject, it did not fal- 
low, that because a husband left to His ne xt of kin; tlie 


4 


_ "y * 


wife was prima facie to be excluiled; but in sueh à case us 


this, it became the bounden duty of the Court to look 
through the whole of the will, and see whether it was 
the intention of the husband to include the wife along 
with chose who are considered bis next of kin: all be 
meant by the last clause (it was contended) was to make 
a dis position of his residuary property in the same way 
that the law would have done, had he died intestate ; Lut 
it was necessary for the Court to go ſurther, and ves 
take a part, without considering the whole of the will. 
The Testator died, leaving a wife, but no children, hav- 
ing two brothers and a sister who had children. In 
ninking this will, then, he took inte his contemplation 
all the circumstances of his praperty and situation &f 
relationship with those Legatees, at the same time thut 


the most anxious solicitude was expressed by Bit 


'thronghout the whole to make aipple provision for bis 
| wilow, and secure her annwty. If, therefore, the pro- 
perty had been insufficient to pay off àll the other de- 
vises and legacies, it was quite clear the widow could 
als: taken no more than her aunuity, unless it was als 


the intention of the Lestator that she was to have the ve= 


sidue; and, in the event of l. er going out of the country, 


there was no question that that would not only 
be a forfeiture -of a. portion of her annuity, but 


most clearly, of any clamr sie might have to the resi- 
duary property. Could it then be considered as the in- 


tention of Mr. Garrick, uuder this will, expressing, as 
he did, all that anxiety for his wife in securing her an- 


nuity, contemplating other events, namely, -a second 
marriage, and the possibility of ber leaving the kingdom, 
ta have given her a portion of the residue, in common 
with the next of kin? »The result of his Lordship's opi- 
nion was, that she was not entitled, in the ordinary sense 
of the word, to any share in the residuary property, as 
ne of the next of kin to the Testator. Bt, 
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758 CASES Argued and Determined 


If the original limitations had been ſubſiſting, I muſt have di- 
rected the money to be laid out and ſettled; but as they are barred 
and the plaintiff has the fee in the eſtate, he muſt have the money. 


As to intereſt. The condition of the timber when felled does 


not appear, nor whether any, and how much was uſed in repairs / 
nor how much is grown up ſince; I ſhall direct it therefore to be CC 
computed no further back than from the filing of the bill. bn, 
This Wo 
«c : a , * 0 D A 
His Lordſhip declared, that on all the circumſtances of the caſe Trustees a 
de the plaintiff is intitled to recover ſatisfaction in this court for fo ment, of 

* much value of his inheritance, as the defendant's teſtator exhauſted Es 
< and received by virtue or colour of the articles entered into be- Garrick b 

* tween him and the plaintiff's late father, who was tenant only for 2 

the term of ninety-nine years if he ſhould ſo long live; and or- in the Ad 

<© dered that the maſter to whom he referred it ſhould compute in- tures, . 

* tereſt on the ſum of 1000. admitted by the anſwer of Sir Jobn oh 

« Hynde Cotton deceaſed, to have been received by him from the mm of 

* time of filing the plaintiff's bill, after the rate of four per cent. per pw i 

* annum, and tax the plaintiff his coſts; and that what ſhall be fo voked, an 

found due to the plaintiff for the 1000/7. intereſt and coſts be con- e e 

<« ſidered as a demand by ſimple contract on the eſtate of Sir John nec 

«© Hynde Cotton deceaſed, and be anſwered and paid to the plaintiff - joining tl 

< by the defendants the executors, they having admitted aſſets of 4 

<< their teſtator Sir John Hynde Cotton by their anſwer to the bill of — 

* revivor.” | "ary, 

Cafe 290, Yorſeley verſus Fobnſon, November 19, 1753. — 

| | ment of 

| 1 

„ e THOMAS Serjcant being ſeiſed in fee of lands called Crick, 1 
fee of lands in the county of Northampton, of gol. a year, deviſed the ſame . 
deviſed the to his wife for her life, and after her deceaſe, to his kinſman Ralpb 0 gfe 
_—_— Bucknell, and to the heirs of his body, and for want of ſuch iſſue, the con 
and after ber to be ſold, and divided amongſt his relations, according to the ſta- ak 
_— 42 tute for diſtribution of inteſtates eſtates, where no will is made; Master 
Meirs of his and by the ſaid will deviſed his houſes in Foſter-lane to his wife, her ee 
body, T for heirs and aſſigns for ever. | . 

uc 3 

ſhe 10 be ſold and divided amongſt his relations according to the ſtatute of diſtributions, where no will is — ” 

made. 

A The «wife is no relation to the huſband, and the next of kin take the whole excluſive of her, both by the words ou | 
* C 4 Ye and the Dre whe the os, 1 of af e 
3. ud wt Chon ht * A 4 <6 4 £ wb awe a tributi 
eee 2 HM 22 eee Sehjeant dre in 1726, Telring 9 e ee mp 


Fear 1 2 10: iq. ch, married John Lydiard, ſince deceaſed, and alſo left two aunts, Do- 
rothy Hook, and Caſſandra Higginbettom, both ſince dead, who were 


ny of Henry Serjeant, the father of the teſtator, and his next 
in. 


Ra Ib 


5 * 
Len 7 Nr. 
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COURT GF CHANGERY, Turs Dv, Dr S fk. 
BARKICK r. THE BARL OF CAMDEN, AND t . 
This was a Bill filed by the widow of the lat? #47 

cd David Gannicn, E8q. against her bart A 
rubtees and Executors; under his last will and to 
jent, for an account of the reviduary property, «a 
on of which. the Plaititiff claimed as the we ow, l 
ne of the next of kin to the Testator; By his will Mr, 
arrick bequeathed to his widow a legaty of 10061. U# 
e paid immediately after his decense, atid 5000. more 
i twelve months after, together with his dwelling-houe: 
n the Adelphi-terrace, houschold- furniture, plate, pic- 
ures, &ec. 3 also an annuity of 1 500L per annam during 
er life; but in case she should quit England for the 
urpose of residing. elsewhere, or laid claim to 4 
um of 10,0001; . then vested in the Funds for par- 
cular purposes, as specified in the will, then all the 
efore-mentioned legacies and bequests were to be 3 
oked, and she was only to enjoy an annuity of 14000“, 
er annum for life. The will further deviged avaficty of 
ther bequests arid legacſes to the 'Testutor's sister and 
others, and others his next of kin, with a proviso en- 
vining the ti astees not to pay the säme until the i - 
vests and legneies to his wife should be amply secured 
nd provided for, reducing, if necessary, the devises und 
equests to his relations tor that purpose; but, if unne- 
es8ary, then the Testator direc ted A * 
due of his property should be divided àgmotig Ii“: 
"next of kin, P — mabner us if he had died n- 
e$tate, r e * 
"It the death of Mr. Garrick; it turned out, that 
lis property was considerably more thun sufficient 19 
answer all the purposes of his will; ant that after pay- 
nent of the widow's legacies, securiug ber annmuity, and 
dap ing off all debts and legacies,. there was an gverplus 
u the hands of the trustees. amounting , to upwards of- 
10,0001. a portion of which sum the Plaintiff now claimed 
is the widow. and one of the next of kin of the 'Teatator, 
n common with his other relatives; and the question for 
the consideration oi the Court was, whether she was 20 
entitled, | W — 0 

The case caming on to be kyeard upon exceptions ta the 
Master's report, Sir AnTuer Progr, Messers. Ia nr, 
ALEXANDER, Tnoursox, and WETHERALL, tor, the 
Trustees and Legatees, ably contended, that the Plaintiif, 
being so wnply provided for by the will of the.'lestator, : 
wording to the true cunstruction of the real intention 
and meaning of the Testutor, expressed throughout the 
whole of the will, and tro the vurimms cases und doc 
uines laid down upon this $ylyect, she ęould not be con- 
"(ered to come within the meaning of the Stutute of Dis- 
tribution, as one of the next of kin; or entitled th any 
Share of dowry upon the reaiduary property, us the widow 
ot a person dying mtestute,- ; W e 


Sir $4mvel Ronix, Mr. Nicnanps, Nr. Ser⸗ 
jeunt Palun, and Mr. Purrrrs, on the other hand, 
contended, that the Court was bonnd to art in this case 
as if the Testutor hud actually died intestate, and eonse- 
quently decide, that his widow was entidled to her por- 
tin of the property, in common with the dereased's 
other next ot kin. | + 

The Lord Cnaxcerion, in pronouneipg the judy 
ment of the Court. ohserved, that whatever might have 
been quote from the judgments of other men who had 
sat in that place, or whatever might have been argued 
from modern doctrine pon this subject, it did not fal- 
low, that because a husband left to his nest of kin; tlie 
wife was prima facie to be excluiled 3 but in snch à case as 
this, it became the bounden duty of the Court to look 
through the whole of the will, and see whether it was 
the intention of the husband to inelude the wiſe along 
with chose who are considered his next of Kin: all he 
meant by the last clause (it was contended) was to make 
a disposition ↄf his residuary property in the same way 
that the law would have done, had he died intestate; but 
it was necessary for the Court to go ſurther, and ye 
take a part, without considering the whole of the will. 
The Testator died, leaving a wife, but no children, hav- 
ing two brothers and a sister who had children. In 
ninking this will, then, he took inte his contemplation 
all the circumstances of his property and situation of 
relationship with those Jegatees, at the same time thut 
the most anxious solicitude was expressed by bim 
throughout the whole to make aipple provision for his 
Willow, and secure her anntity. If, therefore, the pro- 
perty had been insufficient to pay off all the other de- 


vises and legacies, it was quite clear the widow could 


1 


1 taken no more than her annuity, unless it was also 
the intention of che Lestator that she was to have the re- 
sidue; and, in the event of ler going out of the country, 
there was no question that thut would not only 
le a forfeiture of a. portion of her annuity, but 


most clearly, of any claim she might have to the resi- 


duary property, Could it then be considered as the in- 
tention of Mr. Garrick, under this will, expressing, as 
he did, all that unxiety for his wife in securing her un— 
nuity, contemplating other events, namely, aà second 
marriage, and the possibility of ber leaving the kingdom, 
to have given her a portion of the residue, in common 
with the next of kin? The result of his Lordsbip's opt- 
nion was, that she was not entitled, in the ordinary senze 
of the word, to any share in the residuury property, as 
me of the next of kin to the Testator, IN 
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in the Time of Lord Chancellor HARDwIc RE. 


Ralth Bucknell, before Mrs. Scrjcant's ſecond marriage, died with- 
out iflue in 1727, and ſhe being adviſed, that herſelf, and the teſ- 
tator's next of kin thereupon became intitled to the inheritance in 
ſee in the eſtate of Cyicl, in ſuch ſhares as they would have been 
intitled to his perſonal eſtate, in caſe he had died inteſtate, by vir- 
tue of the ſtatute of diſtributions, and that her intereſt in the in- 
heritance, and the money to ariſe from the ſale of the ſaid pre- 


miſſes was ſo veſted in her, that ſhe might diſpoſe of it by deed 
or will. | 


759 


Before her ſecond marriage, the wife, with conſent of Mr, Ly- 
diard, conveyed theſe lands, amongſt other things, to truſtees, their 
_ executors and adminiſtrators, for 99 years, determinable upon the 

death of — Lydiard, late Serjeant, for the uſes therein men- 


tioned, and reſerved a power to herſelf of diſpoſing of this eſtate 
by will. | 


Afterwards, reciting her firſt huſband's will, and his deviſe of the 
faid eſtates, and that ſhe was intitled to dispoſe of a ſhare that ſhould 
ariſe by ſale thereof, ſhe gave all her right and title thereunto, and 
all her ſhare ariſing by ſale thereof, to the plaintiff}, his heirs, execu- 
tors, adminiſtrators and aſſigns, for ever, and died in January 


1750. 


The repreſentatives of Dorothy Hook and Caſſandra Higginbottom, 
the teſtator's aunts, claim the whole money ariſing from the ſale of 
Crick, in excluſion of the plaintiff, inſiſting the wife of the teſtator 
Thomas Serjeant was not intitled, being no relation, within the words 


of the teſtator's will, or his intention, nor a relation within the ſta- 
tute of diſtribution. 


Mr. Clarke for the teſtator's next of kin, cited the caſe of Davis 4. gives the 


verſus Bailey, February 8, 1747-8, there the words of the will 2 
were, I give the reſidue of my perſonal eſtate to truſtees, to place to truſtees, 


e out at intereſt, and to permit my wife to receive the produce who ate eo 


* thereof for her life; and after her deceaſe, I give it to ſuch of 3 
« my relations as would have been intitled under the ſtatute of diſ- produce for 


< tributions, in caſe I had died inteſtate, in ſuch ſhares as the law ber life, and 


, x 2 x Sing: ſays, after her 
« direfs: Lord Hardwicke, was of opinion, that the wife in that caſe N give 


% was not to be conſidered as a relation, and her repreſentative not in- it io ſuch of 


ftitled to any of the huſband's reſidue as landing in her place. 8 as 
| been intitled 

Mr. Wilbraham of the ſame fide, argued, that in conſtruction of under - ſiae 
law, a wife is not properly @ relation to a huſband, for that word puns. _ 


OY . butions in caſe 
means next of blood, which a wife is not, but is nearer than next I had died in- 


of kin, and ſtands in the fame light as a king and ſubject, or ſub- + e 


ject and king, guardian and ward, or ward and guardian. ee 


A wife relation. 


— 
Fi 


CASES Argued and Determined 


A wife or huſband, in law, are but one perſon, and cited a caſe 
out of 1 Vern. to ſhew that where. a deviſe was to a huſband and 
wife, and a third perſon, it was held a Jointenancy in moieties, and 
the huſband and wife to take only a moiety, as being but one; he 
alſo cited 2 Med. 20, & 21, 


Lord CHANCELLOR. 


Do you mean that the will intended relations at the determina. 
tion of the eſtate tail, for I think it will in a great meaſure depend 
upon this. 


Mr. Wilbraharnz ſaid, that the teſtator did certainly mean ſo, and 
that he never hadlys wiſe i in view, but intended, if this remote con- 
tingency did happen, thoſe who were the next relations ſhould take, 
and who were ſuch when the event took place, and not relations 
at the time of his death, and therefore the repreſentative of the wife 
is not intitled to any ſhare in the eſtate to be ſold. 


Mr. Coxe, likewiſe of council for the defendant, ſaid, that in the 
civil law, the wife was not conſidered as a relation to the huſband 
in the fame light with the next of kin, becauſe ſhe 1 is called nis, 
they conſanguinei. 


Mr. Attorney General for the plaintiff ſaid, there was no occa- 
ſion to enter into a nice diſcuſſion how far the wife is a relation. 
to a huſband, for the plain meaning of the words here, is, that it 
ſhould be left to the law to determine it, and that ſuch perſons 
ſhall take under the word relations, as the ſtatute of diſtribution 
would give it to, in caſe he died inteſtate; and can the council for 
the defendants deny that the ſtatute gives the wife a ſhare in an in- 
teitate's eſtate? 


3 CHANCELLOR. 


The — of Davis verſus Bailey comes ſo near the preſent, that it 
is neceſſary I ſhould look into it, and therefore let this cauſe ſtand 
over till Tie eſday ſeven-night, and in the mean time deſire to have a 
copy of that decree, 


e e. Jer wy wn 1 


e, e, 
N 7 

au, 2\ fel! Pf. Lee 7 e. 

ee. 
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in the Time of Lord Chancellor Hazvwicks. 761 


al , 37 PU . | 
Worſley verſus Jobnſom, ds on again November 26, 


1753. 


LoRD CHANCELLOR, 


F HE bill is brought by the plaintiff, as executor of Suſanna 
Lydyard, againſt the defendants, who are the next of kin of 
Thomas Serjeant, for a ſale of his real eſtate, which he deviſed in 
the manner as has been already ſtated, and what he now claims 
is one molety thereof under the ſtatute of diſtributions, as the re- 
preſentative of Mr. Serjeant's wife. 


This queſtion depends on the conſtruction of the will ariſing out 
of the words, and the intention of the teſtator. 


In the courſe of the cauſe I have changed my opinion, which at 
firſt leant in favour of the wife. 


What is the ſenſe to be put on the word relation? In the will it 
is uſed in an improper manner, it ſignifies, in grammar, an ab- 
ſtract quality, any relation that ariſes in ſocial life; but in vulgar 
acceptation, it is transferred to a perſonal ſenſe, and is ſo uſed in 
this will, as if he had ſaid kindred, which is the word in the ſta- ' 


tute, and where the will refers to the ſtatute, it muſt be taken as 
the ſtatute takes it. | 


Strictly, the wife is no relation to the huſband ; relation, in dic- Relation, in 
tionaries, means conſanguinei and affints, but by the ſtatute it means — | 
kindred by blood only. pine; and off 


nis; in the ſtatute, kindred by blood only. 


The wife is no relation by blood, nor by affinity: See Calvin's The wife non 
Lexicon, title Affinitas ; the wife, ſays he, non affints eft, ſed cauſa affinis eft, ſed 


3 - _— a . f cauſa affum- 
afnitatis; affints ab eodem [tipite. Skinner, title Cognatio, Parentela. iuii.. 7 


If the wife was next of kin, ſhe muſt exclude all the reſt. 


The ſtatute of 21 Hen. 8. c. 5. ſec. 3. intitled What fees ought to The flatute of 
be taken for probate of teſtaments, ſays, © in caſe any perſon die in- #5: diſtin- 


; 5 a uiſhes more 
e teſtate, the ordinary ſhall grant adminiſtration of the goods of hear be- 


cc 


the perſon deceaſed, fo the wide of the ſame perſon deceaſed, or tween a wife 
to the next of his kin, diſtinguiſhing more clearly between them . 


| N of kin, than 
* than the ſtatute of diſtributions. the ſtatute of 


diſtributions, 


vo 1. III. 9 H | This, 


cc 
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762 CAS ES Argued and Determined 


This, then, is the ſenſe of the word relation, but if that would w 
not anſwer the apparent intention, it muſt give way to it. - 
t | 
I think, if the ſtrict ſenſe of the word does not take in the wife, be 
it falls in with the intention, for he gives his wife the rents of the ef 
eſtate for life, and then to his nephew in tail. | 8 

Nothing can be more improbable, than to imagine he had in 

view his wife's being alive at the determination of the entail, to 
ſhare in the diſtribution of the money at that time. + 
Should it go at fifty or one hundred years diſtance, ought it to to 

go to the remoteſt repreſentative of his wife, even in this caſe to the 
repreſentative of the ſecond huſband of the wife ? 
tit 

The word my Suppoſe he had ordered a diviſion between my own relations, as the 
— ſtatute directs, this plainly would have included relations in blood N 
the ſame as only, and can never in common parlance mean his wife; and the = 
2 words my relations mean the fame as my own. g 
atlons, la 

The caſe of Davis verſus Baily is in point, and I can find no 

difference, for there the deviſe was, © to ſuch of my relations as 
* would have been intitled by the ſtatute of diſtributions, tl 

. . His e 2 the E bill without cos. 

Caſe 291. 2 verſus . — , e 145 1754. 1 
The queſtion | N a former cauſe it was decreed, that the Maſter ſhould take an 1 
2 N account of the perſonal eſtate of Charles Evelyn, come to the Cl 
2 og hands of Sir John Evelyn his executor, and that the clear reſidue of d 
brother who the perſonal eſtate ſhould be laid out in South Sea annuities in the b 
ow * name of the accountant general, and placed to the credit of this a 
to 3 cauſe, and he was to declare the truſt thereof for the benefit of t 

or be divided John Evelyn, ſon of Charles Evelyn; fince the decree, videlicet, On 

— 21 Frag the 4th of December 1752, John Evelyn died a batchelor of four- 
and the teen years of age, leaving Charles Evelyn his only brother, who . 
1238 claims, as next of kin, the reſidue of his late father's perſonal eſtate, d 
3 * and all the other perſonal eſtate of John Evelyn deceaſed, but on . 
nion it be- account of his infancy, adminiſtration of the goods, &c. of bn t 
longed in" Evelyn was granted to Wiliam Evelyn, for the benefit of Charles 2 


tirely to the +», 

brother, and Evelyn. 

that the 

grandfather had no right to ſhare in the diſtribution wich him. 


Sir John Evelyn, the grandfather of the inteſtate, and of Charles 


Evelyn, inſiſting he was in equal degree of kindred to the inteſtate 
with 
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with Charles Evelyn, the preſent bill is brought againſt Sir Jobn 
Evelyn, to account for the perſonal eſtate of Charles Evelyn deceaſed, 
the father of the plaintiff Charles Evelyn, and that the ſame may 
be paid to the plaintiff, as part of Jobn Evelyn, the teſtator's perſonal 
eſtate, and that the ſame, together with all other the perſonal eſtate 
of the inteſtate, may be placed out for the benefit of the plaintiff 
Charles Evelyn. 


The defendant Sir Jobn Evelyn, by his anſwer, inſiſted, that he 
being grandfather of the inteſtate, is in equal degree of kindred to 
him, with the plaintiff Charles Evelyn, and equally intitled with him 
to a diſtributive ſhare of the teſtator's perſonal eſtate, 


The cauſe was heard laſt Micbhaelmas term, and after conſidera- 
tion, Lord Chancellor gave judgment to day, 


The queſtion is, whether the eſtate ſhall go wholly to the plain- 
tiff the brother, or be divided between him, and the defendant the 
grandfather, as — equal, that is, ſecond in degree by the civil 
law. 


The ſtatute of ——— muſt be the rule of determination in 
theſe caſes. 


The rules laid down after the general direction in the act, are 
only ſo many ſpecifications of particular caſes. 


This queſtion has been thrice determined in Veſiminſter-ball for 3 — 
the brother; firſt in the caſe of Pool and Whiſhaw, the gth of July 5. N Ee 3 
1708, againſt the grandmother, by the unanimous opinion of the /3iþaw, and 
court; they were ſo deliberate, that they heard civilians before they — 
determined it: and in the caſe of Norberry verſus Richards, heard us Richards, 
by the late Maſter of the Rolls, and might perhaps have been found- © Tecelive 
ed on the former authority; and it is ſuccelhive determinations make dtn mate 


the law. the law- 


But it as been ſaid, notwithſtanding, by the council for the grand- 
father, that theſe determinations are erroneous, for they are in equal 
degree by the civil law; the common law indeed makes a diffe- 
rence, for the brother is in the firſt degree, and the grandfather in 
the ſecond degree; but that law only takes place in matrimonial caſes, 
and by the civil law, they are both in the ſecond degree. 


Yet I am of opinion that the deciſion in Pool verſus Mhiſbaro is 
right, and I ſhall abide by it till I ſee it reverſed, 


J have ſeen notes of Lord Chief Baron Ward, and Baron Price, 
they are looſe ones indeed, but it appears by them that Doctor Lane 
was heard. 


Lord 


0 


The Novell. 
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Lord Chief Baron Dod's note is ſhort, but plainer than the for- 
mer; it is ſaid there, Doctor Lane argued, that this caſe was not to 
be determined by the ſtatute, but by the civil law; and yet they 
all held, that there was no ſuch uſage ſince the ſtatute, and diſmiſſed 
the grandfather's bill. | 


This act was 83 years ago, and made on purpoſe to ſettle people's 
eſtates, but if it was res zntegra, I think there are juſt grounds to pre- 
fer the brother. | 


The words of the ſtatute muſt be taken together, amongſt the next 
of kin, pro ſuo cutque jure, according to the laws in ſuch caſes, and 


if by ſettled determinations, an equality or preference had been given, 
that is confirmed by this ſtatute. | 


As to the conſequence ; Firſt, The civil law is no part of the law 
of England, any further than it has been received here; and this 
with regard to perſonal eſtate. 


Secondly, In real eſtates there is no degree between brothers, as 
held in Ventris 413. Collingwood and Pace, and in Blackborough ver- 


ſus Davis, 1 P. Wis. 41, the court relied on the old uſages of 
England. 


This alone would be ſufficient to ſupport the determination in 
Poole verſus Whiſhaw, that it anſwers the intention of the act. 


But it was argued from the civil law, that there is a ground for 
1 it: before the Novells, the father took all the child's fortune, the 
$i del al mother none at all; the grandfather of the child, if there were no 


the . grandchildren, took the whole, that is the paternal grandfather, 
ortune, t 


3 becauſe the child was in pupillage to him, if there was no father, 


the grand» Code 6. Lex 48 & 49. 
father of the 
child, if no grandchildren, took the whole wiz. the paternal grandfather. 


I do not find that it is any where ſaid the Nevells were ever 20. 


were never mitted in any part of the weſtern empire; no country in Europe 
admitted in- admits them intirely, but all follow ſome uſages of their own: zhe 


I OLE Nwells probably were determinations in the Prætorian courts, which 


r>pe, but all Juſtinian in compiling his body of law adopted. 
follow ſome | l 
ulages of their on. 


The 118th Novell 118. c. 2. lets in the brothers and fiſters with the father 


5 de. and mother, excluding the grandfather, as is obſerved by the com- 


brothers mentators, and it would be abſurd to make that Newell admit the 
and filters 


with the father and mother, e:clading the grandfather, for, by aſcendi-g higher, it wou'd admit ſuch a 
number of perſons, as mult exclude brothers and filters. 


4. ; grandfather 
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grandfather, Sc. becauſe, by aſcending ſtill higher, it would ad- 
mit a greater number of perſons, almoſt to the excluſion of bro- 
thers and ſiſters. 


Vinius, p. 654. ſays, there are caſes in which perſons in the ſame 
degree, or perhaps nearer, may take, to the excluſion of thoſe in 
equal degree, 


This probably had prevailed in the Pretorial court, and adopted 
there might be us potius. | 
Arguments of inconvenience, have been alluded to in courts of It would be 
juſtice, and it would be a very great one in the preſent caſe, to je"? Bea | 
carry the portions of children to a grandfather ; the grandfather to — tio 
by the courſe of nature is old, muſt be ſuppoſed to have been pro- Portions of 
vided for, and may very probably be in a dying condition, and not ęrandfathe- 
want it ; the grandchild, on the contrary, is an infant, and a pro- for it would 
viſion neceſſary for him to maintain him, and ſet him out in the ny = 
world ; beſides ſuch a determination would be contrary to the very ＋ Srefh 
nature of proviſions among children, as every child may very pro- fiors amongſt 


* be children, as 
perly be ſaid to have a ſpes accreſcendi. wy has 


may properl 
I would not be underſtood, that the argument of inconvenience be ſaid to have 
alone, has weight enough to decide the queſtion, but it is a reaſon . 
at leaſt for not unſettling former determinations; and if I was to 
vary in opinion, it would tend to alter diſtributions made fin 


1708, and diſturb the peace of families. 


Therefore, in favour of the plaintiff, let the former decree be 
* carried into execution, between the parties to this ſuit, in like 
«« manner as it ought to have been between the parties to the origi- 
nal cauſe, and let the ſeveral accounts thereby directed be taken, 
* and carried on before the Maſter ; and as to fo much as ſhall be 
* coming under the decree for the ſhare of John Evelyn, the infant, 
« who is dead, and alſo the ſurplus of all other the perſonal eſtate 
of Jobn Evelyn the infant; His Lordſhip declared, that the ſame 
belongs wholly to the plaintiff Charles, his ſurviving brother, and 
„the defendant Sir John Evelyn, the grandfather, has no right to 
* ſhare the diſtribution with him, and referred it to the Maſter, 
* to take an account of the perſonal eſtate of own Evelyn, the in- 
* fant deceaſed, and that what ſhall be coming for the clear ſur- 
plus of the perſonal eſtate of John Evelyn the infant, he directed 
to be applied for the benefit of the plaintiff Charles Evelyn, his 
* ſurviving brother, and placed out at intereſt in ſecurities, in like 
„ manner as was directed concerning the ſhare of the infants by 
the former decree. 


Vo. III. 9 1 » FYanuary. 
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Caſe 292. January 29, 1764. ex parte Vennor and others, guar- 
dians of Fohn Yennor of Wellſborne in the county of 
Warwick, Gentleman, on the behalf of him as a 
minor under the age of 21 years. 


An applica- Writ of ad quod damnum lately iſſued directed to the ſheriff of 
_ Warwickſhire, commanding him by the oath of honeſt and 


aGde a writof lawful men of the county, to inquire whether it would be to the 
ad quod dam- King's prejudice, or of any other, if he ſhould grant to George 


num, ON A . . . . 
foanedion of Lucy, Eſquire, a licence, that he may incloſe a. certain cart-road 


 ſurprize upon OF Cart-way in the pariſh of Charlcot in the ſaid county, leading 


the _ from thence to the town of Stratford upon Avon through ſeveral 
tants 0 E 


neighbouring cloſes and incloſed grounds in the writ mentioned, which road is to 
villages, when contain 1328 yards of land in length and nine yards in breadth, as 
the inquiſi ion the ſame hath for many years laſt paſſed been uſed and enjoyed, to 


was taken 


| thereon; and hold the ſame ſo incloſed to the ſaid Mr. Lucy and his heirs for 
for want of a ever; ſo that inſtead of the ſaid way he make another road or cart- 


new road be- : : : - | 
ing ſer out, Way in his own foil as convenient for paſſing —_—_ the ſame, 


(in lieu of the And the petition further ſet forth, that Mr. Lucy having obtained 


road m_ the ſaid writ, cauſed a jury to meet at his houſe in Charlcet of the 
2 e 4th of Ocfober 1754. being three days before the quarter- ſeſſions 


ined out the holden for the county of Harwich, without any notice given for 


writ) in bis that purpoſe, at which time and place an inquiſition was taken be- 
own ground. 


Lord Hard. fore the under-ſheriff, in and by which the jurors therein named 


wwicke, on all ſaid it would not be to the prejudice of the King, or of any other, 
te creo; if he ſhould grant to Mr. Lucy a licence to incloſe the road or way 


caſe, of opi- in the writ mentioned, to hold it ſo incloſed to him and his heirs 


ary no: Dog for ever; ſo that inſtead of the ſaid road he do in his own ſoil 
no ſurprize, 


nor neceſſary {Et out one other cart- road as convenient for paſſengers through the 


the new road ſame, as in and by the writ is mentioned and directed. 
ſhould be ſet | 


t by th . 42 | 
__ who And it was repreſented by the petition, that the cart-road fo 


ſues out the intended to be incloſed is a large, ſpacious and open road, greatly 
writ, in his 

own ſol, Uſed by coaches, waggons, Cc. paſſing between Stratford and Mar- 

 <vick, and that the road intended to be made uſe of inſtead thereof 

is not 800 yards round about, but is a very hilly and uneven road, 


and no materials near thereto for the repairing the ſame. And the 


petitioner further ſet forth, that a very trifling part of the road ſo 


intended to be uſcd is in the ſoil of Mr. Lucy, though the writ re- 
quires a new road to be ſet out altogether in the ſoil of Mr. Lucy, 
but on the contrary thereof near three parts out of four of the ſame 
gocs through Mr. Vennor's grounds, and ſhould Mr. Lucy obtain a 
licence for the incloſure, it would lefſen Mr. Vennor's eſtate near 
20 /. a year, as the ſtopping up ſo great a road would be the means 
of driving the whole country through Mr. Vennor's eſtate, 5 
4 S 


« «ay py 


a at. ls. Sema a. 
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The petition further ſet forth, that they had no knowledge of 
the writ being ſued out till the day before the ſame was executed, 
when Mr. Vennor by accident heard that a jury was to meet at Mr. 
Lucy's houſe on the 4th of October about changing the roads, on 
which day Mr. Vennor attended in his grounds from ten in the 
fore noon till after one, expecting the jury would have come to have 
viewed the ſame in that time, but after waiting to no purpoſe, he 
went to Mr. Lucy's houſe, who told him the jury had viewed the 
roads, but gave him no opportunity of ſpeaking to the jury. 


The petition further ſet forth, that after being informed ſuch 


writ was executed, and that the inquiſition taken thereon was in 
favour of Mr, Lucy, the petitioner gave notice they ſhould appeal 
againſt the ſame at the next quarter-ſefſions, which were held at 
Warwick on the Tueſday following, and the petitioners did after the 
writ was executed apply to the under-ſheriff for a copy of the writ 
and inquiſition, that they might be certain what road was intended 
to be incloſed, and what was intended to be uſed inſtead thereof, 
that they might be able ſufficiently to inſtruct their council ; but 
he declared he had left them with Mr. Lucy, and your petitioner 
did then apply to Mr. Lucy and his attorney, and to the clerk of 
the peace for the ſame, but to no purpofe, but could not procure a 
copy until the morning the 2 was tried: And the petition fur- 
ther ſet forth, that two of the jurors who took the inquiſition ap- 
peared at the ſeſſions, and voted as juſtices on behalf of Mr. Lucy, 
and ordered the writ and inquiſition to be recorded; for theſe reaſons 
and for as much as Mr. Lucy does not ſet out any new road, or give 
one yard of land in lieu of the road intended to be taken away, the pe- 
titioners prayed that the writ and inquiſition taken thereon may be ſet 
aſide, and a new writ awarded, and in the mean time all further pro- 
ceedings on the ſaid writ of ad quod damnum, and the inquiſition 
already taken, may be ſtayed, or ſuch other relief as may ſeem meet. 


At the ſame time a petition was preſented by the inhabitants of 
ſeveral neighbouring towns where the road intended to be made is, 
ſtating the ſame matters, and making the ſame objections as in Mr. 
Vennor's petition, and praying likewiſe the writ of ad quod damnum 
might be diſcharged, and which was argued by council, and came 
on to be heard with Mr. Vennor's petition. 


Mr. Wilbraham for the petitioners, 


The conſtant form of the writ ad quod damnum is, that the per- 
ſon applying ſhould carry the new road through his own land, 


The preſent application 1s to ſet the writ aſide for Mr. Lucy's not 
doing what the writ requires, and likewiſe upon a ſuggeſtion of 


ſurprize in taking the inquiſition on the writ of ad guod damnum. f 
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I do allow that no notice 1s abſolutely required, but then through. 
out the law, in every office of inquiſition, the King is to be ſatiſ- 
fied, or ſubject, that there is no damage to either, and that it ought 
to be done in the openeſt manner imaginable, 


In the Year-books, 34 Ea. 3. it is laid down the inquiſition is 
to be taken in good towns openly, and not privily ; the fame again 
was held in 36 Edw. 3. 


The ſame rule prevails in the ſtatute of Henry 8. relating to 
eſcheators, where it is declared every perſon is to give evidence 
openly on pain of forty pounds. 


In the caſe of Sir Oliver Butler, 2 Ventr. 344. the writ was 
executed the day it bore date, and at thirty miles diſtance from the 
place. 


Here the writ was executed only on the 4th of Ofober 1754. 
and the appeal to the quarter- ſeſſions was heard upon the 8th of the 
ſame October. Six juſtices againſt two were for regiſtring the in- 
quiſition. 


The ſtatute 8 & 9 V. 3. ch. 16. gives the appeal. The quarter- 


ſeſſions in this caſe being an appellate juriſdiction, there ought to 


be a reaſonable time allowed for perſons appealing, to lay the whole 
facts before the court. 


The inquiſition was ſigned on the Friday, Mr. Lucy's ſteward 
kept it till the Vedneſday morning till within one hour before the 
appeal came on, | 


Mr. Robinſon council of the ſame fide. 


The expreſs condition of the writ is, that the perſon ſuing out 
the writ ſhould lay out the new road at his own expence, but not 
one ſyllable of evidence has been given to the jury about it ; the 
petitioner Mr. Vennor likewiſe applied to the under-ſheriff for a 
copy of the writ; he anſwered it was not in his power to give it, it 
was in Mr, Lucy's hands; and the petitioner could not procure a 


copy till the Wedneſday, the very day of the appeal; he cited 7 Mad. 


alias Farreſley, on the conſtruction of 8 & g V. z. 


Mr. Attorney General of council for Mr. Lucy. 


Whether the road turned, or ſet out, be to the damage of the 
country, is not the queſtion now; the only queſtion is, whether 
the execution of the writ has been done ſurreptitiouſly and fraudu- 
lently, and without the perſons who are affected by it, having an 

opportunity 
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opportunity of objecting to any damage that might enſue to the 
country, and if ſo, whether it ought to be quaſhed. | 


The material point for the conſideration of the court is, whether 
there has been any ſurprize in this caſe, 


It was done with notoriety, for the petitioners were fully in- 
formed of it : as to the execution of the inqueſt of office, no pre- 
ciſe form of notice is required either in the church or market- 
place, but is left intirely to the diſcretion of the under-ſheriff. 


The notice was given on the 3oth of September to the perſons 
who were to attend as the jury. 


The perſons ſummoned on 2 were men of fortune and 
Pn, and the greateſt part of them have eſtates in Charlcot, 
where Mr. Lucy's ſeat is, and where the road is turned. | 


Though the act of parliament directs the appeal to be at the 
next quarter- ſeſſions, yet if Mr. Vennor had defired time, the ju- 


ſtices would have indulged him by putting it off to another quarter- 
ſeſſions, 


The hearing on the appeal laſted ſeveral hours, the evidence 
of the new road being half a mile about was laid before the juſ- 
tices, the particular damage to Mr. Vennor, likewiſe was inſiſted 
upon, and attempted to be proved. 8 


But ſuppoſing the juſtices have done right in confirming the 
inquiſition, yet the petitioners council inſiſt that the new road ought 
to go through the ſoil of the perſon who ſues it out. 


Theſe are words of courſe in every writ of this kind, and never 
meant to be ſtrictly purſued. | 


Sir Oliver Butler's caſe was a ſurreptitious execution of a writ of 
inquiſition as to a market, the inquiſition there was executed the 
day after the writ bore date. 


The only caſe in equity was mentioned by your Lordſhip, which 
was in 1721. before Lord King, the Earl of Saliſbury verſus Archer, 
there the writ of ad quod damnum iſſued the 20th of April, the 
jury came twenty miles from the place, was executed the day after 
the teſte of the writ, and there was a beginning to incloſe before 
the quarter-ſeflions at Wincheſter, ſeven juſtices out of thirteen were 


of opinion they could not enter into it, the appeal not being at the 
next quarter- ſeſſions after the inquiſition. 
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In caſes upon Applications of this nature do not come frequently before the 
__ court; but when they do, this court, as an officina brevium, muſt 
7 . . , 

this court judge according to rules of law. . 


muſt judge | 
— The only proper queſtion is, whether there has been any ſurprize 
in the execution of this writ on the perſons petitioning, by prevent- 
ing them from laying evidence before the jury at the time of the in- 
quiſition, or before the juſtices on the appeal; and whether Mr. 


Vennor is not too late now to take it up. 


The inconve- The inconvenience to the publick in caſes of this nature 1s not to 

—_— be tried before me; for if I was to enter into it, I ſhould be ſetting 

| theſe caſes not up My juriſdiction in oppoſition to a juriſdiction appropriated by act 
inquirable of parliament to the quarter- ſeſſions only. 

zenden 8 

belonging o T am of opinion therefore I can take no further notice of this 

che quarter- Head of inconvenience, than as it may be auxiliary to the ſurprize 


* ſuggeſted by the petition. 


If the jury had manifeſtly done contrary to the general good of 
the country, it might have afforded a ſtrong corroborating evidence 
of ſurprize. N 


The writ of ad quod damnum was teſted the 17th of September; 
notice was given on Monday the 26th to attend on Friday the 3oth. 


Sufficient if . It is not the ſhortneſs of the time, where the law has not pre- 
ho ſcribed any particular time, which is alone ſufficient evidence of ſur- 
a fair and open prize; that the inquiſition is taken and executed in a fair and open 


manner. manner is all that is required. 


Then it comes to this, whether there was an intention of ſurprize, 
or any actual ſurprize? | 


Neither have been made out to my ſatisfaction. 


Mr. Lucy ſwears he directed the ſheriff to ſummon a fair and 
impartial jury, and out of the towns in the neighbourhood, 


All the towns but one from which the jury came, were contiguous 
to the road, 


This was Mr. Lucy's direction: and the under-ſheriff ſwears he 


gave orders to his officers to ſummon the gentlemen who lived neareſt 
the road, 8 1 


They 
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They appear to be perſons of great fortune; Sir Charles Mor daun 
the knight of the ſhire was amongſt them: it is not at all probable 


theſe gentlemen would do an unpopular thing in turning the road, 
which is a circumſtance at leaſt to ſhew fairneſs. 


The clauſe in the a& of parliament to be ſure is drawn in a very 


extraordinary manner, but it is not neceſſary to obſerve upon that in 
the preſent caſe, | 


One general anſwer to the whole in regard to the appeal is, that 


Mr. Vennor, &c. did actually appeal to the quarter- ſeſſions, and the 
matter was fully heard, 


The place is within four miles of FYarwick; the quarter- ſeſſions 
was held there, and the trial laſted four hours, 


No evidence has been laid before me that there was any material 
witneſs, who could not be had then from the ſhortneſs of the time. 


Though the appeal by the act of parliament is directed to be at the Though the 
next quarter- ſeſſions, yet it is in the power of the juſtices to adjourn —_— a - 
the quarter-ſefſions itſelf to another day, or they might have ad- the next quar- 


journed this particular matter to a ſubſequent ſeſſions. we ions by 
| 9 V. 3. 1 
. . a p 5 the juſtices 
Another point which has great weight with me is, whether the may adjourn 
appeal to the quarter- ſeſſions is not waving the objection of ſurprize it '9 © ſubſe- 


FF Ae ſeſu 
with reſpect to the male- execution of the writ, and J rather think it 8 
is a waver of it. 


In the caſe before Lord Chancellor King, in 1721, the appeal was 
to the Eaſter quarter- ſeſſions, and the objection was, that the inclo- 
ſure was before Chriſimas quarter- ſeſſions, and therefore it was diſ- 
miſſed becauſe it was not the next immediate quarter- ſeſſions. 


It has been truly ſaid, the ſtatute has put the juſtices in the room 
of the traverſe, 


Suppoſe before the act of parliament the petitioners had traverſed 


the inquiſion, and iflue had been taken upon it, and a verdict had 
been found for the inquiſition; 


Could the petitioners afterwards have applied to this court upon a 


ſuggeſtion of ſurprize, and a fraudulent and clandeſtine execution of 
the writ? certainly they could not. 


It has been ſaid that, in order to comply with the writ, Mr. Lucy 
muſt ſet out a way in his own ground which will communicate with 
the highway; the terminus ad quem for the benefit of the country, 


I but 


— —— 
KE — ü 
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but it is not neceſſary the whole new road ſhould go through his 
own ſoil. 


Where a new 


road is made, Here Mr. Lucy has bound himſelf and his heirs to keep the road 


d th iſh ; j ich i 
aan be dt no in repair, which is more than is abſolutely neceſſary; for I am of opi- 


further ex. Dion, after he had once made the new road, as it is eſtabliſhed in 
pence with re- the room of another in the very ſame pariſh, who can be at no fur. 


— dre ther expence with regard to the old road, as it is taken into Mr, Lucy's 


bicants ought park, the inhabitants ought to have repaired the new road when 


to repair the made for the future. 
new for the 


future. 
Where the But if the new road had lain in another pariſh, there he ought 


d lies - - . . 
on rg — not only to have made it, but he and his heirs ought to have kept it 


riſh, then the in repair; becauſe the inhabitants of another pariſh have gained no be- 
perſon vo nefit from the old road being laid into Mr, Lucy's park, as they 


3 had nothing to do with the repair of it. 


heirs, ought 


— t Upon the whole, as there does not appear to me to have been 


keep it in re- any ſurprize at the time of the inquiſition, and the matter was fully 
pair. laid before the juſtices on the appeal, I ought not to ſet aſide the writ; 
therefore the petition muſt be diſmiſſed, ; 


Caſe 293- Blower verſus Morrers, Monday April 1, 1754, at Powis 
Houſe. : | 


Where coſts V a decree in this cauſe coſts had been decreed to all parties out 


d ed t — 1 . 
jy , —_— of a real eſtate; one of the parties, who was intitled to receive 


of a real ef. Colts, dies before they had been taxed. 
tate, though | 


f h 5 — . * a , 
le was inc. It Was inſiſted that, as to this perſon, the coſts moritur cum per- 


tled to receive ſona. 
coſts, died be- 
tore they were 


taxed, they do Lord Chancellor ſaid, he thought this a ſevere rule, and that a diſ- 
not moritur tinction might be taken in the preſent caſe as the coſts are by the de- 
cum perſond, cree made a lien on real eſtate; and upon aſking the bar, if they knew 
law is intitled. any authority to warrant ſuch a diſtinction, Mr. Hoſtins ſaid, Your 
Lordſhip took the diſtinction in Lord Oxford's cauſe, and Mr. Big- 
nell mentioned that the Maſter of the Rolls had taken the ſame diſ- 


tinction in a caſe of Howard verſus Hall at the laſt ſeal. 


If any thing Here every thing was ſettled by the decree, and therefore nothing 


had remaine” left which could make a bill of revivor neceſſary ; if there had been 


dons nad na- ANY thing remaining to be done, the repreſentative of the deceaſed 
decreed, the x 


repreſentative of the deceaſed party by reviving would have been inticled to the coſts, even if they had not 
been directed to ſtand a charge on the real eſtate. 


party 
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party by reviving the cauſe would have been intitled to the coſts de- 
creed, even if they had not been directed to ſtand a charge on the 
real eſtate, Lord Chancellor ordered the cauſe to ſtand. over till 
Wedneſday to look into; and upon its coming on that day, hrs Lord- 
ſh1p ſaid, the general rule that there can be no revivor by executor or 
adminiftrator for cofts, when cofts have not been taxed, is upon this 
principle, that coſts are looked upon as a wrong, and therefore mori- 
fur cum perſona. All theſe caſes have been determined where coſts are 
decreed perſonally, otherwiſe where they have been decreed out of 
real eſtate. | 


The caſe of Jobnſon verſus Leake, and which was heard before 
me on the 25th of July 1752, was as follows: 


e There was a decree for a ſum againſt an executor, with coſts 
« out of aſſets; the executor pays the ſum, but not the coſts; and 
* then the plaintiff dies, and a bill is brought to revive for coſts. 


2 


© It was objected, that a bill to revive for coſts only was impro- 
“ per, and that the payment out of aſſets was only incident to the 
* coſts in reſpe to the ſum decreed, | 


* Tordered the cauſe to ſtand revived ; for the rule not to revive 4 decree for a 


for coſts only, I thought a hard rule, the coſts being frequently 1 


* more than the debt; and this caſe was not within the rule, for it colts out of aſ- 
vas not a decree in perſonam, but executory, and to be paid out of — — 
te aſſets; and if the executor had died, the plaintiff might have re- gan, but ene. 


<« vived againſt the repreſentative of the teſtator, and might have cutoty; and if 


<« purſued the aſſets into whatever hand they came.“ 3 
| | | | revive againſt 
I think this a very reaſonable diſtinction; this court has followed the repreſen- 
the rule of law, where there is a judgment, coſts are aſcertained and aar, be 
taxed; but if no judgment, the coſts are loſt, | porſue the af- 
0 ets, 


An executor or adminiſtrator could not have a writ by journeys The writ by 
accounts, nor an heir at law, for that writ lay only between the ſame unte lies In- 
parties; ſo that at law all coſts are per ſonal; but here, where there iy between 
is a fund to anſwer coſts, and which is made liable, the repreſenta- = = 4 | 
tive by reviving will be intitled. 2 
c nor admini- 
Let the maſter tax the coſts of Benjamin Morret and his wife, the age Il 
heir at law of the perſon who was intitied to the coſts according to it. 
the decree, and let what ſhall be found due on the taxation be paid 
out of the money which aroſe out of the ſale of the real eſtate, and 


now lying in the Bank. 
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Caſe 294. December 12, 1753; and April 25th and 29th, 1754. 


Al. Anat, Smart Lethieullier, Eſq; and Richard 
Ze Rogers, Gent. and others, by original Plaintiffs. 


bill. 
Mary Tr acy, 7 he wife e of Thomas Tracy, 
E/q; late Mary Dodwell, and others, 4 Defendants. 


And 
Smart Lethieullier and Richard Rogers, 
Gentlemen, ſurviving executors and IR a: 
- zruftees of Sir William Dodwell, = 5 
ſupplemental bill, 


Dodwell Tracy, an infant, by Thamas Tracy) 
his father and guardian, 5 Defendant. 


XTRA CTs from the will of Sir William Dodwell, upon 
which the points in this cauſe a oaond 


Lord Hard. Firſt, I give and deviſe all my manors, 1 Sc. in the coun- 
ewicke of opi- 


nion to confine ties of Glouce/ter, Maadleſex, Buckingham, Kent, and the city of 


the contingen- London, and elſewhere in his Majeſty's dominions, to my daughter 


— — = Mary Dowell, during her natural life, and from and after the deter- 


of his daugh- Mination of that eſtate, to ſeveral truſtees therein named, and their 


_ oying heirs, during the life of my ſaid daughter, 1n truſt, to preſerve the 
vu 
af turady contingent remainders, Cc. herein after limited, from being de- 


living at her ſtroyed: And from and after the deceaſe of my ſaid daughter, to the 
death, tothe % gf the firſi ſan of the body of my ſaid daughter, lawfully to be be- 


1 ”M gotten ; and to the heirs male of the body of fuch firſt fon lawfully to 


mainder man be begotten: and for default of fuch us, to the ſecond, third, fourth, 
Bader the: wy3l fijth, 7 xth, and every other fon of my ſaid daughter, lawfully to be 


before twenty 
one, and that begotten, ſeverally and ſucceſſively as they ſhall be in priority of birth 


the ſubſequent and ſeniority of age, and the heirs of their reſpe&tive bodies, lawfully 
limitations to 


Sir H. N. af. to be begotten, ſeverally and ſucceſſively 2s they ſhall be in priority 
ter attaining Of birth and ſeniority of age; and for want of ſuch iſſue, to the 


er daughter or daurhters of my ſaid daughter Mary Dodell, ſeverally, 
and C I. are and to the beirs of herr reſpective bodies, lawtully to be begotten. 
not ce ntiagent 
but velled re- 


por Re eg Then comes a . proviſo to raiſe portions for younger children, 


EM e ee charged upon the real eſtate and eſtates to be purchaſed with the per- 


22 A. 


af eſtate. 


lem, ] do hereby give and deviſe unto the ſaid truſtees, &c. and 
to the ſurvivors of them, all my mortgages, ſtock, annuities, bonds, 
ready 


2 
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ready money, plate, and all other my perſonal eſtate that I ſhall die poſ- 
ſeſſed of, or be intitled unto, at the time of my deceaſe, and not other- 
wiſe diſpoſed of by this my will, upon truſt, after payment of debts and 
legacies, that they ſhall convert the ſaid ſtock, annuities, and other 
rſonal eſtate, into money, and lay out ſuch money in the purchaſe 
of lands of inheritance, in the ſaid county of Glouceſter or ſome other 
adjacent county, to be ſettled upon my ſaid daughter and her iſſue, in 
ſuch manner as I have already deviſed my ſaid manors, woods, 
wood-grounds, tenements, rents, annuities, and hereditaments. 


And upon this further truſt, that the rents and profits of the lands 
ſo to be purchaſed (when purchaſed) and alſo the rents of all my 
meſſuages, lands, tenements and hereditaments, ſhall be laid out by 
my truſtees, &c. in the purchaſe of other lands of inheritance in 
the ſame counties, to be ſettled in the ſame manner, and to the ſame 
uſes, as the lands ſo purchaſed with my ſaid perſonal eſtate are di- 
rected to be ſettled. And I do hereby further will and direct, that 


the ſaid truſtees ſhall from time to time receive, as well the rents and. 


profits of my ſaid manors, meſſuages, lands, &c. herein before b 
me deviſed to my ſaid daughter during her minority, as alſo the rents 
and profits of the lands ſo purchaſed with my ſaid perſonal eſtate, and pro- 
fits of my ſaid real eſtate, and lay out the ſame in the purchaſe of other 
lands of inheritance in the ſame county or counties, to be conveyed 
and ſettled in the ſame manner, as the lands ſo directed to be pur- 
chaſed by and with my ſaid perſonal eſtate ſhall be ſettled. 


And in caſe that my ſaid daughter ſhall depart this life without | 


iſſue of her body living at her deceaſe, then I do hereby give and de- 
viſe unto the ſaid truſtees, and their heirs, all my manors, meſſuages, 
lands, tenements, woods, wood-grounds, rents, annuities and here- 
ditaments whatſoever, until my ccuſin Sir Henry Nelthorpe, Baronet, 


— 


— 
- 


ſon of my niece Dame Eligabeth Neltborpe deceaſed, by Sir Monta- 


gue Nelthorpe, Baronet, alſo deceaſed, ſhall attain the age of one and 
twenty years; and alſo all my perſonal eſtate, to be laid out in the pur- 


chaſe of lands as aforeſaid, upon truſt, that they or the ſurvivor of 


them, or the heirs of ſuch ſurvivor, ſhall from time to time receive 
the rents and profits thereof annually, as well of the eſtates ſo to be 
purchaſed, as of all other the premiſſes ſo as aforeſaid deviſed to 
them, and lay out the ſame in the purchaſe of lands of inheritance 
in the ſaid county of G/ouce/ter, or ſome other adjacent county, and 
| alſo the rents and profits of ſuch lands ſo to be purchaſed by the 
rents and profits of the premiſſes, until my ſaid couſin Sir Henry 
Nelthorpe ſhall attain ſuch age of one aud twenty years; then I will 
that they or the ſurvivor of them, or the heirs of ſuch ſurvivor, ſhall 


convey the lands ſo purchaſed to the ſame uſes and upon the ſame 


truſts, as I by this my will do deviſe all my ſaid manors, meſſuages, 


lands, tenements, rents, annuities, hereditaments and premiſes, af- 


ter 
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ter my ſaid coufin Sir Henry Nelthorpe ſhall have attained his age of 
one and twenty years as aforeſaid. 


Bem, I give and deviſe all my manors, meſſuages, &c. unto my ſail 
confin Sir Henry Neltborpe, after he ſhall have attained his age of one 
and twenty years (he taking FR him the name of Dodwell) for and 
during the term of his natural life, without impeachment of waſte, 
and from and after the determination of that eſtate, to them the ſaid 
truſtees and their heirs, during the life of my ſaid couſin Sir Henry 
Nelthorp, in truſt, to preſerve the contingent remainders herein after 
limited from being deſtroyed : and from and after his deceaſe to the 

firft and every other fon in tail male; and for default of ſuch i que, to 
the daughter and daughters of the ſaid Sir Henry Nelthorpe, and the 
heirs of their body ani bodies: and in default of ſuch iſſue, or in caſe 


my ſaid couſin Sir Henty Nelthorpe ſhall happen to die before be attains 


bis ſaid age of twenty-one years and without iſſue, then I give and de- 
wiſe the ſame manors and premiſſes to Smart Lethieullier (he the ſard Smart 
Lethieullier 7aking upon him the name of Dodwell) for and during the 
term of bis natural life, without impeachment of waſte : and from and af. 
ter the determination of that eſtate, to the ſaid truſtees and their heirs, 
during the life of the ſaid Smart Letbieullier, in truſt, to preſerve 
the contingent remaindets herein after limited from being deſtroyed, 
Sc. and from and after his deceaſe, to the firft and other ſons of the 


ſaid Smart Lethieullier in tail male; and for default of ſuch iſſue, to 


Charles Lethieullier (he taking upon him the name of Dodwell) for 
and during the term of his natural life, without impeachment of waſle ; 
and from and after the determination of that eſtate, to the ſaid truſ- 
tees, during the life of the ſaid Charles Lethieulher, in truſt, to pre- 
ſerve contingent remainders herein after limited from being deſtroyed; 
and from and after his deceaſe, to the firſt and other ſons of the ſaid 
Charles Lethieullier in fail male; and for default of ſuch iſſue, 
then | 


There having been ſeveral orders in the cauſe of Leth/erilicy and 
Tracy in relation to a ſettlement to be made of the eſtates purchaſed 
purſuant to the will of Sir Milliam Dodwell, and the decree made the 
gth of July 1728 for carrying the truſts thereof into execution, and 
that the ſettlement ſhould be made with the approbation of the 
maſter, he, by his report of the 22d of July 1752, certified, that he 
had fettled the conveyance accordingly. The plaintiffs took the fol- 
lowing exception to the maſter's report: | 


“ For that he hath, between the limitation to the daughters of 
* the ſaid Mary Tracy and the heirs of their reſpective bodies, and the 
* eſtates limited to the ſaid Smart Letbieullier and to the ſaid Charles 
* Lethieullier, and their iſſue male ſucceſſively, inſerted theſe words: 
« And in caſe the ſaid Mary Tracy ſhall depart this life without ifjue of 


* ber body living at ber deceaſe ; whereas, according to the intent and 
"4 „ meaning 


ce 
ce 


— hy 


ko, a 
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tt meani "g of the ſaid will of Sir William Dodwell, it ought to be, 
« and in default of ſuch iſſue. 


Mr. Tracy Atkyns, of council for the defendants, againſt the ex- 
ception taken by the plaintiffs in the ſupplemental bill to the Maſter's 


report. 


The queſtion upon which this exception will depend is, whether 
the remainder to the Lethreulliers is a contingent or a veſted remainder 
under the will of Sir William Dodwell. 


Firſt, Whether the words make a contingent remainder, 


The teſtator could not poſſibly make uſe of properer words for the 

purpoſe of creating a contingent remainder; and in order to thew 

this, permit me to mention two rules laid down by Lord Coke to de- 
termine what are contingent eſtates. 


The firſt is Lovie's caſe, 10 Rep. 85. 4. That where it is dubi- 
te ous and uncertain, whether the uſe or eſtate limited in futuro ſhall 
ce ever veſt in intereſt or not, then the uſe or eſtate is in contingency ; 
te becauſe upon a future contingent it may either veſt or never veſt, as 
the contingent ſhall happen.” 


To apply this to the preſent caſe: 
If Mrs. Tracy dies without leaving iſſue, the eſtate limited to the 


Letbieulliers in futuro veſts ; but if ſhe dies and leaves iſſue living at 
ber death, the eſtate to the Lethieulliers does not veſt. 


Then it is dubious whether the eſtate limited to the Lethieulhers 


will ever veſt in intereſt or not, and falls exactly within the rule in 
Lovie's caſe. 


The ſecond rule is, © If a particular eſtate upon which the remain- 
der depends may determine before the remainder may commence, 
then the remainder is contingent.” Lord Coke 3 Rep. p. 20. Bo- 
raſton's caſe. 


$0 here the eſtate for life to Mrs. Tr racy, which is the particular 
eſtate whereon the remainder to the Lethieulliers depends, may deter- 
mine before their remainder may commence. 


For Mrs. Tracy may die, which determines the particular eſtate, 
and yet if ſhe leaves iſſue living at her deceaſe, the remainder to the 
Letbieulliers does not commence, becauſe their remainder cannot take 
Place unleſs ſhe dies without iſſue; and therefore, according to the 
rule in Boraſten' s caſe, it is a contingent remainder. 
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Next as to the intention of the teſtator. 


There is nothing upon the face of the will, to warrant the con- 
ſtruction the plaintiffs would put upon it. 


It was of his drawing; the words he uſes are not to be ſuppoſed 
the work of chance, but of deſign and intention, becauſe Sir Wil. 
liam Dodwell was of the profeſſion of the law, and being concerned 
chiefly in conveyancing, he muſt know the force and legal opera- 
tion of theſe words. 


The ſituation of the teſtator at the time of making the will is 
material, he was very near ſeventy, the age of his daughter alſo, at 
that, time ſhe was only one year old, his ſituation likewiſe with re- 
ſpect to the limitations are proper ingredients in the conſideration of 
this caſe. 


The Lethieulliers were not at all related to him in conſanguinity, 


very remote even in affinity, great if not doubly great Nephews to 


Sir William Dodwell's firſt wife. 


The teſtator being ſo old, and his daughter ſo young, he muſt of 


courſe foreſee a long minority ; is it probable therefore he ſhould 


extend the chance of the Letbieulliers ſucceeding to his eſtates be- 


yond the death of his daughter without iſſue of her body living at 
her deceaſe? 


Were not the odds very great, confidering how extremely young 
ſhe was, that ſhe did not live to be of age; and can it be ſuppoſed. 
that for the ſake of ſuch diſtant relations, or hardly any relations 


at all, he would keep ſo large a property locked up for ſo great a 


length of time? 


Mrs. Tracy being an infant of three years old only when he 
died, ſhe might not probably have iſſue in 18 or 20 years after his 


death; that iſſue might live 20 years more, which is a period of no 


leſs than 40 years, and yet die before they were of a proper age to 
bar theſe remainders, and the iſſue of that iflue in the ſame manner, 


and ſo on in infinitum. 


This would have been creating a perpetuity, which the teſtator 
knew, is what the law will by no means endure ; and therefore it is 
natural to ſuppoſe would chuſe the words that he has here made 
uſe of ſhould convey no other meaning and import than what is 


contended for in behalf of the defendants ; and that I am right in 


inſiſting that the remainder to the Lethieulliers is a contingent re— 
mainder, and cannot take place, unleſs Mrs. Tracy, the daughter of 
the teſtator, ſhall depart this life 401/bout i ſue of ber body living at 
ber deceaſe, b. 
or 
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For from the obſervations that have been made on the ſituation 
of the teſtator at the time he made his will, the age of his daugh- 
ter, and the very remote relationſhip in which the Lethieulliers ſtood 
to him ; this appears to be the obvious and proper conſtruction ; 
and the Maſter, as he was very well warranted to do, having pe- 
ruſed the very words of the will, which correſpond too with the in- 
tention of the teſtator, it is humbly inſiſted there is no foundation 


for the exception taken by the plaintiffs to the Maſter's report, and 
that it ought to be over- ruled. 


Lord Chancellor, It is extremely plain to me, that the teſtator Sir T. Shane 42. 
William Dodwell intended to make a ſtrict intail ; nothing ſhews it 


more ſtrongly than the clauſe in the will, which obliges the remain- 
der- man to take the name of Dodell. 


As to his real eſtates he was ſeiſed of at the time of making his 
will, they are deviſed as legal eſtates, and no truſt created of them. 


* — —_——— — — 


Then with regard to the other branch of his eſtate, the perſonal 
eſtate is by the will directed to be laid out in land to be conveyed 


to truſtees. To what uſes? Why, to the ſame as he had ſettled his 
real eſtate he left at the time of his death. 


_ — — 


Firſt quęſtion. Whether the limitation to Sir Henry Nelthorpe is 
contingent in caſe Mrs. Tracy ſhould die without iſſue of ber body 


living at her deceaſe, or if he attained twenty-one, that it ſhould 
be a veſted remainder, 


And alſo, Whether the remainder te the Lethieulters are likewiſe 
contingent remainders. 


The firſt limitation under the will is to the teſtator's daughter 
for life, then to her firſt ſon and the beirs male of his body only. 


This is a meer flip and overſight, 0 the remainder to the 
other ſons is to them and the heirs of their bodies generally. 


Then he provides portions for the younger children of his daugh- 
ter Mary Dodwell, now Mrs. Tracy, «nd then comes the deviſe to 
the truſtees ; then a power to them to receive the rents and pro- 
fits, &c. till his daughter ſhould attain her age of twenty-one years. 
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And then follows the clauſe which created the difficulty: 


And in caſe my daughter ſhall depart this t: /e without iſſue of ber 
body living at ber death. 


Then 
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/ Then he gives all his manors, Ec. to the ſaid truſtees, until his 


cauſin Sir Hewry Neltborpe ſhould attain his age of twenty-one years. 


The deviſet® This is a remainder, and a contingent remainder, and the deviſe 
mot an bo- to the truſtees is not, as was contended, an abſolute fee, but a de- 
lute but a def terminable fee, in caſe Sir Henry Neltharpe ſhould die before twenty. 
9 one without Hye, | 
Sir H. N. 


died before Then follow the words which ſhew a continuation of the power 

po in the truſtees of receiving the rents and profits, as well of the eſtates 

to be purchaſed as of all other the premiſſes, and laying out the 

ſame in the purchaſe of other lands of inheritance, &c, the very 

ſame he had before given during the minority of Mrs, Tracy his 
daughter. 


Then comes a ſubſtantive independant clauſe. 


Item, I give and deviſe all my manors, meſſuages, &c. to my ſaid 

- couſin Sir Henry Neltborpe, after he ſhall attain his age of twenty- 
one years (he taking the name of Dadwell) for life, with limitation 
to his fons and a limitatian to his daughters. : 


And in default of ſuch iſſue, or in caſe my ſaid couſin Sir Henry 
Neltborpe ſhall happen to die before he attain his age of twenty-one 
years and without iſſue, then to Smart Letbieullier, he taking upon 
him the name of Dodwell, for his life, w;#hout impeachment of waſte, 
remainder to his firſt and other ſons in tail male, remainder to 
Charles Letbicullier, (he taking upon him the name of Dodwell) for 
his life without impeachment of waſte, remainder to his firſt and 
other ſons in tail male; and for default of ſuch iſſue, then [a blank 

deft in the will. ] 


All the limitations of the real eſtate are, as I faid at firſt, limi- 
tations to the truſtees in caſe Sir Henry Nelthorpe ſhould die before 
twenty-one, and is contingent only during his minority. 


To be ſure it is very awkwardly penned. 


But his view was, as his daughter was extremely young, and 
therefore might die before Sir Henry Nelthorpe attained twenty-one, 
to accumulate the rents and profits in the mean time till theſe con- 
tingencies were determined, and had certainly a reſpect to this 


double minority. a 


So that after Sir Henry Nelthorpe attained twenty-one, his re- 
mainder, and all the ſubſequent limitations as are ſubject to the 
contingency, but are veſted ones, 


I | Item, 
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Item, I give and deviſe all my manors, &c, I take to be a ſub- 
ſtantive deviſe, and not at all relative to the former deviſe to the 


truſtees upon the contingency of Mrs. Tracy's dying without 
iſſue, &c, 


Suppoſe Sir William Dodwell had lived till Sir Henry Nelthorpe 
attained twenty-one, would not this deviſe to him have been a 
veſted remainder ? | 


I am of opinion 1t would, and all the ſubſequent remainders 
would have been fo likewiſe. | 


This I take to be the meaning of the teſtator, and not to defeat 
all the limitations to the families he had adopted, and laid under an 
obligation of taking his name upon this fingle contingency of his 
daughter having iſſue at the time of his death. 


The words are, In default of ſuch iſſue, not merely in default of 
iſſue of Sir Henry Nelthorpe, but of all other perſons who take 
under this will, and are betore mentioned, FEE. 


Where the general intent appears to make a ſtrict ſettlement, Where the 
though ſome one limitation may, according to the words, ſeem 1 
contingent, yet the general intent ſhall prevail. ſtrict ſettle- 

ment, though 


— » . . - if li- 
Tuis conſtruction is very agreeable to the rule of law, and the in- CG 


tention appearing upon the face of Sir William Dodwell's will is ſeem contin- 
much ſtronger in ſupport of the preſent determination than in any Sent. Jet the 
| general intent 


of the caſes. ſhall prevail. 


The caſe of Napper verſns Sanders, Hutton 118. is very ſtrong to 
ſhew the intent hall controul the words; there was a limitation de- 
terminable upon the death of huſband and wife. 


Margaret Sanders ſeiſed in fee makes a feoffment to the uſe of 
herſelf for life without impeachment of waſte, and after to the 
feoffees for 80 years, if one Nicholas Sanders and Elizabeth his wife 
ſhould fo long live; and if the faid Elizabeth ſurvive Nicholas her 
huſband, then to the uſe of Elizabeth for lite without impeachment 
of waſte, and after the deceaſe of the ſaid Elizabeth, to the uſe of 
Poſthumous Sanders, ſon of the ſaid Nicholas and Elizabeth in tail; 
and for default of ſuch iſſue, to the uſe of Elizabeth, wife of John 
Napper, and Dorothy Sanders and Frances Sanders, one of the leſ- 
ſors, and to the heirs of their bodies, remainder to the right heirs 
of Margaret the feoffor ; Margaret Sanders dies, and Dorothy dies 
without iſſue, the feoifecs enter, Elizabeth Sanders dies, Nicholas 
yet alive, and Poſthumous dies without iſſue; Jobn Napper and his 
wife and ſaid Frances entred, and were poſſeſſed until the defendant, 


as ſon and heir of Margaret, ouſted them. 
Vo I. III. 9 N The 
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The queſtion was, Whether the remainder in tail to Peſbumous 


and the remainder in tail to Eligabelb and Frances were contingent 


or executed; and it was reſolved by all the court, that the remain- 
ders were not contingent on the eſtate for life, which was to come 
to Elizabeth Sanders, wife of Nicholas, but were veſted preſently ; 
and it was agreed that the eſtate for life, if ſhe ſurvive her huſband, 
was contingent, and when that had happened, being by way of 
limitation of an uſe, it ſhall be interpoſed when the contingency 
happened; as in Chudley's cafe, Coke, lib. 1. fo. 133. and judgment 
was entered for the plaintiff, | | 

This was beſides a conſtruction of uſes in a feoffment, therefore 
more difficult to be come at than in a will, where intention has 


great weight, and the court more liberal in purſuing that intention, 


And yet in that caſe the contingency of Elizabeth ſurviving 
Nicholas was held only to affect her eſtate for life, and not the ſub- 
iequent limitations. 


So in like manner, In caſe my daughter ſhall depart this life 
quithout iſſue of her body living at her deceaſe, is a contingency which 
affects only the limitations to the truſtees under Sir William Dad- 


. *oell's will, till Sir Henry Nelthorpe attain his age of twenty-one, 
but not the ſubſequent limitations to Sir Henry Nelthorpe after he 


ſhould attain his age of twenty-one, or to the Letbieulliers in caſe 
he died before twenty-one and without iſſue. 


Brown and Cutter, Mr, Juſtice Raymond's Reports 427. upon a 
ſpecial verdi& in B. R. Techn Cheek had iſſue four ſons, Humphry, 
Robert, Anthony and "fcbn, and made his will in writing thus: 


Firſt, IJ will that my wife ſhall have and enjoy all my houſes, 
Fc. in Thames Ditton during her natural life, if ſhe do not marry ; 
but if ſhe do marry, then I will that my ſon Humpbry ſhall pre- 
ſently after his mother's marriage enter and enjoy the ſaid premiſſes 
to him and the heirs male of his body; and for default of ſuch 
iſſue, to my ſon Robert and the heirs male of his body, with re- 
mainders to his other ſons, and ſo over to ſtrangers. 


The queſtion was, Whether the remainder to Humphry was a 
contingent or veſted remainder, | 


Mr. Juſtice Tones delivered the opinions of all the judges, except 
the chief. The intention of the deviſor being the pole ſtar that ought 
to guide the judges in the expoſition of wills, it is neceſſary to con- 
ſider what eſtate the teſtator intended for his wife by his will; I am 
of opinion that he intended her an eſtate only durante viduitale, 
which Lord Coke ſays, Co, Lit. 42. a, is, in judgment of wt? an 

I eltate 
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eſtate for life determinable; and in pleading, the grantee ſhall ſay, 
that by virtue thereof he was ſeiſed for life, which being premiſed, 
the queſtion will be, whether the wife has an eſtate durante vidui- 
tate; the words are, Iwill that my wife ſhall have and enjoy all 
my houſes, lands, Sc. during her natural life, if ſhe do not marry; 
for what is an eſtate during widowhood, but an eſtate to continue 
till ſhe doth marry; then the words, but if ſhe do marry after my 
death, is no more than, in caſe the eſtate ſhall determine, then I 
will that my ſon Humphry ſhall preſently enter, Ic. by which it is 
moſt plain that here is no contingent remainder, but an eſtate 
veſted in Humphry to take effect in poſſeſſion upon the marriage or 
death of the wife. | 


That the intent of the deviſor was ſuch, appears by the limita- 
tion, for he intended the land ſhould go to his ſons, and their iſſues 
male, and not to the females, which would not be if this ſhould be 
a contingent remainder. | 


So, in that caſe, where the teſtator gives the eſtate to his wife 
for life, and in caſe ſhe marry, then to his ſon Humphry imme- 
diately after his mother's marriage, though Jabel the wife did not 
marry, yet it was adjudged to be a veſted eſtate in Humphry. 


"This was a much ſtronger conſtruction than in the preſent caſe, 


and even a rejecting of words to came at the intention, which there 
is no occaſion of doing here, but retaining the words, the whole 
may be conſiſtent. | 


As to my own caſe of Bellaſis verſus Uthwaite, Hill. 1737, it de- 
pended upon the particular penning of the will. 


Sheffield and Lord Orrery, December 4, 1745, likewiſe before me, 


depended on the conſtruction of a very obſcure will of John Duke 


of Backinzham: it being taken for granted, that the houſe was leaſe- 
hold, I gave my opinion that it went over. 


But that will was ſo very particularly penned, no argument can 
be drawn from it, which can be applicable to the preſent, or any 
other caſe. | 


I determincd that the limitation to Mr. Sheffield was good by con- 
ſtruing the words, If I have no lawful iſſue, to mean iſſue at the 
time of the teſtator's death. 


On the whole, it was clearly the intention of the teſtator in the 
preſent caſe, to confine the contingency of Mrs. Tracy's dying with- 
out iſſue of her body living at her death to Sir Henry Nelthorpe, dy- 
| ing 
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ing before twenty-one, and that the ſubſequent limitations to Sig 
Henry Nelthorpe, after attaining twenty-one, and likewiſe to the 
Lethieulliers, are veſted remainders, and therefore the firſt excep- 
tion muſt be allowed. 


N. B. After Lord Chancellor had given his opinion, Mr. Murray, 
who was of council for the defendants, ſtarted a new point, that 
if the words in caſe my daughter ſhould die without iſſue living at her 
death, did not make the limitation to Sir Henry Neltherpe after he 
attained his age of twenty-one, and the ſubſequent limitations to the 
Lethieulliers, a contingent remainder, yet it will ſtill remain a queſ— 
tion, whether theſe words will not give Mrs. Tracy an fate in tail 
by implication. 


Becauſe, if the words ſhould not have this conſtruction, there is 
a caſe may happen which would be attended with great hard{hip 
and abſurdity, that the eldeſt fon of Mrs. Tracy may die, leaving a 
daughter, an only child, and yet as the limitation to the firſt fon 
of Mrs. Tracy is only in tail male, ſuch daughter would be {et aſide 
in favour of ſtrangers, and no proviſion being made for her under 
the will, by any charge upon the real eſtates, or any otherwiſe, ſhe 
muſt ſtarve, unleſs Mrs Tracy, by being conſidered as tenant in tail, 
attained her age of twenty-one, as incident to ſuch eſtate, can ſuffer 
a recovery, and by that means, in caſe of the accident of a daugh- 
ter's being the only child born of her ſon, have it in her power 
to provide for her. = 


Lord Chancellor ordered that the cauſe ſhould ſtand over, upon 
this ſingle point, till the firſt day of exceptions after Chri/tmas. 


Lethieullier verſus Tracy, April 25, 1754. 


Sf APE Tt. : : | 
The words in HIS cauſe came on again upon the queſtion reſerved, Whe- 
the will, //* ther the defendant Mrs. Tracy, by the words of Sir William 
my daughter 


n Dodieell's will, in caſe my daughter ſhall depart this life without iſſue 
life with- of ber body living at her deceaſe, takes an eſtate tail by implication? 
out iſſue | 
h , 

hens 2 The Attorney General, Mr. Murray, of council for the defen- 
deccaſe, do not dant. 
give her an | 
-nta:l b im . . . . . 
— but The true queſtion is, what is the conſtruction upon the deviſe 


N che es of the real eſtate, Sir William Deodwell was ſeiſed of at the time of 
Addccesſe an his death, for the eſtates to be purchaſed by the truſtees, with the 
eſt ite by pur- perſonal eſtate and rents, and profits of the real, are to be ſettled in 


chaſe. the ſame manner, and therefore liable to the ſame conſtruction. 


3 


The 
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The power of barring or not barring remainders, has never been 
taken into conſideration on queſtions of entails under wills, for courts 
of law, upon legal deviſes, muſt conſtrue them as they are. 


It is moſt manifeſt the teſtator in this caſe meant ſo far to 
make a ſettlement of this eſtate, that it ſhould go to the iſſue of his 
daughter, and Sir Henry Nelthorpe muſt take, upon failure of the 
very ſame iſſue, when of age, as under age. 


Whether the limiting of an eſtate in tail male only to his eldeſt 
grandſon is a flip in the teſtator or not, is not the queſtion; for moſt 
of the caſes in this court have been owing to inadvertency, but the 
whole will turn upon this, whether the teſtator did not intend to 
provide for iſſue in infouitum, 


He cited 1 Mod. 54. Love verſus Windham, 1 P. Wms.759. Lang- 
ley verſus Baldwin, Sid. 47. Holmes verſus Plunkett, 1 Lev. 11. 
Wyld verſus Lewis, E. T. 1738. 1 T. Atk. 432. 


N. B. The laſt was principally relied on by the defendants council. 


Richard Wyld, at the outſet of his will, fays, as to all my worldly 
eſtate I diſpoſe of as follows, and then deviſes to his wife Eligabetb, 
now the wife of the defendant, all his lands, Cc. not ſettled in 
jointure generally; and then follow theſe words, If it ſhall happen 
that my ſaid wife Eligabeth ſhall have no ſon or daughter by me 
begotten on the body of the ſaid Elizabetb, and for want of ſuch 
iſſue, then the ſaid premiſſes to return to my brother Jahn Wyld, if 
he ſhall be then living, and his heirs for ever, only paying to his 
two brothers, A. and B. the ſum of 150/. within one year after 
the deceaſe of the ſaid Elizabeth. 


Elizabeth had a daughter born after the death of the teſtator, and 
who is ſince dead. 


The bill was brought by John Myld, the brother of the teſtator, 
and his heir at law, to reſtrain the defendants from committin 
waſte ; and the queſtion was, what eſtate Elzzabeth took by the 
will, whether in tail, or for life only. 


Your Lordſhip ſaid, in that caſe it ſeemed clear from the words 
of the will, As to all my worldly eſtate, &c. the teſtator intend- 
ed a diſpoſition of the whole, and therefore the objection that 
the grandchildren by conſtruction of the plaintiffs council are liable 
to be excluded, is a very ſtrong argument for conſtruing this an 
eſtate tail, and "the inclination to avoid this abſurdity has been the 
principal reaſon for conſtruing words of the fingular number in a 
collective ſenſe, as including the deſcendants of the firſt taker. 

Vor, III, 90 Great 
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Great ſtreſs, you was pleaſed to ſay, had been laid upon the 
word ſuch, as if it reſtrained the word iſſue to mean only ſuch fon 
or daughter, and that the precedent words, if Elizabeth has no ſon 
or daughter, will not raiſe an eſtate tail by implication. 


But you was of opinion the words, if Elizabeth bas no ſon or 
daughter muſt be taken in the ſame fenſe as having no iſſue, and 


then the word ſuch will have no weight, but will amount to the 


ſame thing as if he had ſaid for want of iſſue, and the words, 


having no iſſue, or dying without iſſue, have been always conſidered 
in the ſame light both in law and equity, | 


And if preceding words are proper to create an eſtate tail, the 
legal operation of them, your Lordſhip ſaid, cannot be controlled 
by theſe ſubſequent proviſions. 


The bill there was diſmiſſed, 
Mr. Tracy Atkyns of the ſame ſide. 


If the teſtator had meant to give his daughter a bare eſtate for life, 
it is natural to ſuppoſe he would have added the words without im- 
peachment of waſte, as he has done in the limitations to Sir Henry 
Nelthorpe and the two Lethieulhers ; but as he has not done this, it 
is not an improbable conjecture he intended by the ſubſequent words, 


and in caſe that my ſaid daughter ſhall depart this life without 1ſſue of 


ber body living at her deceaſe, to give her an entail, and that her 
eſtate for life ſhould merge in the inheritance ; elſe it muſt ſeem 
extremely odd upon the face of the will that the laſt remainder-man 
may cut down all the timber upon the eſtate, and yet the only 


child of the teſtator ſhould not be able upon any emergency to raiſe 
one ſhilling. 


So, that conſidering Mrs. Tracy as a bare tenant for life, which 
is contended for by the plaintiffs council, it makes the teſtator guilty 
of the greateſt abſurdity, as well as void of natural affection, to tye 
up his daughter's hands ſo ſtrictly, and yet leave ſtrangers at full li- 


berty-to commit what waſte, and make what havock they pleaſe 
with his eſtate. 


But if the teſtator's meaning and intention was, what is inſiſted 
on by the defendants council, that his daughter ſhould by theſe 
ſubſequent words take an eſtate tail, it accounts in the moſt natural 
manner imaginable for the teſtator omitting to make her tenant for 
life without impeachment of waſte, and at the ſame time acquits him 
of uſing his daughter hardly, becauſe, by giving her an eſtate-tail, 


he knew, as incident to ſuch eſtate, ſhe would be diſpuniſhable 


of waſte, 


The 
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The material part of the exception is, that the Maſter in the ſaid 
ſettlement hath, Sc. (vide this exception) Whereas, according to the 


intent and meaning of the will of Sir William Dodwell, it ought to 
be, and in default of ſuch 1ſſue, 


But as the words in the will are general, without iſſue of her body, 
it is namen collectivum, and takes in the whole generation ex vi ter- 
mini ; what right then have the council for the plaintiffs to make 
the teſtator ſpeak their meaning inſtead of his own ? 


When he intends to confine it to the immediate antecedent limi- 
tation, he does in every other part of the will make uſe of the word 
ſuch ; as for inſtance, after the remainder to Mrs, Tracy's firſt ſon 
in tail male and to the ſecond, third, and other ſons, and the heirs 
of their reſpective bodies, he ſays, for want of ſuch iſſue, then to 
her daughter and daughters, &c, the ſame after the limitations to 
Sir Henry Nelthorpe's ſons, and the Lethieullzers ſons, 


But in the laſt limitation to his daughter, the teſtator leaves out 
the word ſuch, and puts it, , ſhe die without iſſue; he left out ſuch 
deſignedly, and with great propriety here, becauſe there are no 
immediate antecedent words to which it could refer; for between 
the limitation to her firſt and every other ſon and her daughters, 
and the preſent deviſe, there are ſeveral intervening diſtin clauſes, 


making at leaſt two ſheets of his will, quite foreign to the limita- 
tions of the eſtate. 


Therefore, I beg leave, as the council for the plaintiff were ſo ex- 
tremely fond, the laſt time the exception was argued, of introducing 
ſubſtantive independant clauſes, to inſiſt this is clearly one. 


For being a new ſentence, the word and, with which it begins, 
ought to have the ſame conſtruction as if it had been item, or alſo 
in caſe my daughter ſhall depart this life, &c. there being no ſort of 
connection with the immediate preceding clauſes, as they relate to 
truſtees receiving rents, laying them out in lands, and to an allow- 


ance for his daughter's maintenance and education at different periods 
of her age. 


So that the teſtator plainly intended to give, by implication, an 
eſtate tail to his daughter and her iſſue indefinitely. 


The great objection, I apprehend, will be the teſtator's limiting 
in a former part of the will an expreſs eſtate for life to his daughter ; 
I ſhall, by way of anſwer, take the liberty of borrowing ſome of 
Lord Hale's arguments in the caſe of King and Melling, and ap- 


ply them to the limitation to the defendant under her father's 
wall, | 


« We 
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« We are, ſaid he, in the caſe of an eftate-tail created by 
ce à will, and the intention of the teſtator is the law to expound the 
© teſtament; therefore a deviſe to a man and his heirs male, or a 
tt qeviſe to a man, and if he dies without iſſus, &c. are always con- 
tc ſtrued to make an entail. It muſt be admitted, that if the deviſe 
<« were to B. and the iflue of his body, having no iſſue at that time, 
© jt would be an eſtate-tail ; for the law will carry over the word 
e jſſue, not only to his immediate iffue, but to all that ſhall deſcend 
* from him. 


e My ſecond reaſon, ſaid Lord Hale, is from the manner of the 
© limitation, which is to his iflue, and of his body, &c. phraſes 
g of a teftator is to be 
e ſpelled out by little hints. 4 Fac. Rabinſan s caſe, A deviſe to A. 
ce for life; and if he died without iſſue, then to remain, A. took an 


« entail. 


© It is objected, ſaid Lord Hale, that the limitation is ex- 
* preſsly for /ife, and from thence ariſes the great difficulty; but I 
< anſwer, that though the words do weigh the intention that way, 
* yet they are balanced by an apparent intention that weighs as 
* much on the other fide, that as long as Barnard ſhould have chil- 


* dren, the land ſhould never go over to John, for there was as much 
s reaſon to provide for the iſſue of the iſſue as the firſt iſſue. 


* Again: It is poſſible that he did not intend him but an eſtate for 


life, and it is by conſequence and operation of law only that it be- 
comes an eſtate-tail.“ 


I need not give your Lordſhip the trouble of an application, for 


every word in Lord Chief Juſtice Hale's reaſoning upon that caſe 
ſpeaks equally ſtrong to the preſent caſe. 


I ſhall not preſume to ſtate the caſe of Mild verſus Leis again, 
becauſe it has been laid ſo fully before your Lordſhip already ; but 
only beg leave to inſiſt, that it does in a great meaſure take away the 
torce of the argument drawn from the word ſuch by the council of 
the other fide, becauſe if ſupplied, which I hope, for the reaſons I 
have already given deduced from the will of Sir William Deodwell, 
ſhall not be; yet the ⁊cord ſuch here, no more than in the other caſe, 
will not have any weight, but amounts to the ſame thing as if be had 
Jaid fer want of iſſue; and the words having no iſſue, or dying without 
ue, have been always conſidered in the ſame light both in law and 
equity, 


The preſent is not ſo ſtrong a caſe, becauſe certainly ſors and daugh- 
ters, in the plural number, of Mrs. Tracy may with much more legal 


. propriety be conſtrued in a collective ſenſe as including all the de- 


-- | icendants 
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ſcendants of the firſt taker, when as in Myld verſus Lewis it was only 
fon and daughter in the ſingular number. Mu 


All the arguments of intention from any clauſes in Sir William 
DodwelPs will ſubſequent to the laſt limitation to Mrs. Tracy, which 
are uſed to ſhew the teſtator meant to give her an eſtate for life only, 
may be thrown out of the caſe; for, according to the authority of 
Wyld verſus Lewis, if the preceding words are proper to create an 
gate, tail the legal operation of them cannot be controuled by thoſe ſub- 
ſequent proviſions. 


And though much ſtreſs has been laid upon the caſe of Black- 
bourne verſus Edgly, in 1 P. Wms. yet even there Lord Maccleſ- 
field (notwithſtanding the determination of Bampfeld verſus A * 
1 P. Wms, 54, when Lord Keeper Wright was greatly aſſiſted) ex- 
ploded the notion that words of implication ſhould not turn an ex- 
prels eſtate for life into an eſtate-tail, and ſaid, that if I deviſe an eſ- 
tate to A. for life, and after bis death without iſſue, then to B. this will 
give an eſtate-tail to 4. 


I hope therefore, upon the whole, Mrs. Tracy will be conſidered 
as tenant in tail in all the eſtates, or at leaſt in the lands her father 
died ſeiſed of, being a legal and not an equitable deviſe, 


Mr, Neel, for the plaintiff, diſtinguiſhed the caſe of Langley verſus 
Baldwin from the preſent, becauſe the teſtator having omitted there 
to limit the eſtate beyond the ſixth ſon of A. and as there might 
be a ſeventh who was not intended to be excluded, therefore to let in 
the ſeventh and ſubſequent ſons to take, the court held the words, in 
caſe A. ſhould die without iſſue male of his body, did in a will make 
an entail, 


But here the eldeſt ſon of the tenant for life has an eſtate-tail, and 
may bar the remainder if he arrives at twenty-one, and by that 
means provide for his daughters if he ſhould die without iſſue male, 

and therefore is not liable to the ſame objection of hardſhip as in 
that caſe where the ſeventh ſon would have been totally diſinherited. 


He relied principally on the caſe of Luddington verſus Kime, re- 
ported in 3 Lev. 432. Lord Raymond 203. Eg. Caſ. Ar. 183. there F. S. 
deviſed to A. for life without impeachment of waſte, and if he ſhall 
have iſſue male, to ſuch iſſue male and his heirs for ever; and in caſe 
A. dies without iſſue male, to B. and his heirs ; the court held that 
A. took an eſtate for life, the remainder contingent to his iſſue male 
in fee; for the words, And in cafe 4. dies without iſſue male, are 
not to be taken ſubſtantially and abſolutely, but relatively to what, was 
faid before; and theſe oblique words cannot be intended to deſtroy 
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by implication the eſtate expreſsly deviſed before to the iſſue. male 
of A. | 


The caſe of Bampfield verſus Popham, 2 Vern. 449. is no authority 


on this point, becauſe a deed produced at the ſecond argument in this 
cauſe put an end to the queſtion. 


The council for the plaintiff have no authority to reject the words 
living at her deceaſe, becauſe thrown in by the teſtator to ſhew his 
intention, that if his daughter 'left no iſſue living at the time of her 
death, then the remainder-men to whom he deviſed the eſtates ſhould 


preſerve his name and family by taking the name of Dodiwel!, 


Mr. Wilbraham, of the ſame fide, aſked in what manner the de- 
fendants council inſiſted the Maſter ſhould limit the eſtates in the 
conveyance to be ſettled by him. 


Lord Chancellor ſaid, if he underſtood them right, they intend to 
limit the eſtates purchaſed under the truſts ſince the teſtator's deceaſe 
to Mrs. Tracy for life, and to her firſt ſon and the heirs male of his 
body, then to the ſecond and every other ſon in tail general, then to 


daughters in tail general, and then to Mrs. Tracy and the heirs of 
her body. | 


It was admitted by the defendants council to be their intention the 
eſtates ſhould be ſo ſettled. | 


Mr. Wilbraham ſaid, as it happens that the female line is by a flip 
unprovided for, there being no limitation to the daughter of the 
eldeſt grandſon of the teſtator, the defendants council would make 
the ſubſequent words in the will, F my daughter ſhould depart thts 
life without iſſue of ber body living at her deceaſe, create an eſtate- tail 
in her, ſo as to enable her to provide for the contingency of the 
eldeſt ſon dying, and leaving a daughter only. | 


As your Lordſhip was, at the former hearing, of opinion to confine 
the contingency of Mrs. Tracy's departing this life without ifſae of 
her body living at her deceaſe to Sir Henry Nelthorpe's dying before 


_ twenty-one, and he is dead under age and without iſſue, I appre- 


hend there is no occaſion to inſert theſe words in the conveyance of 


the truſt eſtates, but that, after the limitations to Mrs. Tracy and her 


iſſue, the next immediate limitations may be to Mr. Smart and Mr. 


Charles Lethieuller. 


With regard to the caſe of Mild verſus Leuis, the words there, In 


caſe my wife have no ſon or daughter by me, I beg leave to infiſt, is 


the ſame thing, as if he ſaid, In caſe my wife have no iſſue, there 


2 Blackburn 


in the Time of Lord Chancellor HARD WIC a. 


Blackburn and Edgeley, 1 P. Wms. Goo. comes the neareſt of any 
caſe to the preſent; for notwithſtanding there was the ſame expreſ- 
ſion there as well as here, dying without iſſue, yet Lord Macclesfield 
ſupplied the word ſucb, and confined it to the ſons and daughters of 
his ſons, and was of opinion that theſe words, dying without i ue, 
did not give an eſtate- tail to Euer Fdgeley by implication. 


Me hope, upon the whole, your Lordſhip will think the law has 
gone far enough, and that the court will make a ſtand and not carry 


the conſttuction of eſtates- tail by implication till further than any 
of the caſes have yet gone. 


Mr. Murray Attorney General's reply: 


The general queſtion is, What limitations are to be inſerted in the 
conveyance of the truſt eſtates ? 


By what rule is it to be governed? Why, by the conſtruction of 
law upon the deviſe of the legal eſtate of which Sir William Dodwell 
died ſeiſed, and will equally extend to the truſt eſtates; for there 
cannot be two rules of conſtruction, one in a court of law, and ano- 
ther in a court of equity. 


| Your Lordſhip cannot here, any more than at law, introduce words 
which are not in the will. 


The ſingle queſtion is, Did the teſtator intend a remainder to Sir 
Henry Nelthorpe and the Letbieulliers, except upon a total failure of 
iſſue of his daughter's body? | 


It has been ſaid in this caſe here is the word ſuch, but that is 
begging the queſtion ; for in the limitation to Sir Henry Nelthorpe 
it is, in caſe my couſin Sir Henry Nelthorpe ſhall happen to die be- 
fore he attain his ſaid age of twenty-one years and without iſſue; but 
if it had been ſuch iſſue, it could not have meant a qualified iſſue, 
but general, becauſe it is limited to ſons and daughters of Sir Hens 
Nelthorpe, and therefore ſuch muſt refer to iſſue generally. 


Suppoſe Mrs. Tracy had died during the minority of Sir Henry 

Nelthorpe, leaving a ſon, could the truſtees have taken the eſtate ? 1 
_ apprehend not; as the contingency has not happened of Mrs. Tracy's 
dying without iflue living at her deceaſe. | 


Now, though poſſibly the teſtator might intend that the children 
of his grandaughters ſhould take preferably to the great-grandaughter, 
the daughter of his eldeſt ſon, as. being nearer to himſelf; yet, I 


apprehend, he clearly meant to provide for the deſcendants of his 
| | own. 
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own body, before he limits the eſtate over to the remote remainder- 


_ men, 


Sir William Dodwell is providing for the iſſue of his daughter, 
and therefore it never can be imagined, as he has limited the eſtate 
to the heirs general of his grandaughters, ſo as that the remainder. 
men cannot take without failure of iſſue of them, that he was not 
equally intending, the iflue of that iſſue, in a direct line, the great- 
grandaughter, ſhould alſo take before the remamder-men, 


The power of barring remainders by a common recovery, is never 
an argument againſt conſtruing an eſtate-tail by words of implication, 
being only a conſequence, and therefore will have no weight in de- 
termining this queſtion. | 


In the caſe of Myld verſus Leuis there was no doubt but the ſon cr 
daughter of the teſtator's wife would have taken for life; but unleſs 
the court conſtrued it an eſtate-tail by implication to the firſt taker, 
the grandchildren could not have taken, but it would have gone toa 
remainder-man, a collateral relation, the brother of the teſtator, ex- 
clufive of the immediate deſcendants in a right line. 


In Blackburn verſus Edgeley the court ſaid, © it did not appear the 
t teſtator intended Hewer Edgley's ſons daughters ſhould take, for 
<« be might think that on Heuer Edgley's dying without iſſue male 
„ his name and family would be determined, for which reaſon he 
< might limit it over to the daughters of Hewer Edgeley himſelf.” 


But if the court had been of opinion, from the words of the will, 
it was the intention of the teſtator there that Hewer Eageley's ſons 
and daughters ſhould take, then Lord Macclesfield would have con- 
ſtrued the words, If Hewer Edgeley died without iſſue, to give an eſ- 
tate-tail by implication to him, in order to provide for the daughters 
of his eldeft ſon; ſo nothing can be drawn from thence which will 
affect the preſent caſe, if your Lordſhip ſhould be of opinion the 
teſtator here meant to give the preference to the iſſue of the eldeſt 


ſon of his daughter before the remainder-men. 


His own iſſue muſt naturally be ſuppoſed to be the firſt objects of 
his care, and was the primary proviſion intended by him; and 
what ſhews it ſtrongly, is, that he did not oblige the perſon who 
ſhould marry his daughter, or any of the female defcendants of his 
daughter, to take his name; becauſe he thought ſuch an injunction 
might prevent his daughter from marrying to advantage, as other 
families might retain the ſame regard to a family name as himſelf, and 
therefore only lays this injunction on his great-nephew Sir Henry 
Neltherpe, a collateral relation, and on the Lethieuthers, ſtrangers to 
the teſtator. 


I A 


in the Time of Lord Chancellor Hazpwicks, 


If the teſtator could have ſo great a regard to the welfare of his 
randchildren, is it not very probable that it would equally extend to 
all the immediate iſſue of his body, in inſinitum, in excluſion of re- 


maisder-men, one of whic was only a collateral relation, and the 
others diſtant ones of His firſt wifes 


A near contingency, or a remote one, will not weigh with the 
court in determining this queſtion ; but however the fact is, that 
there is only one ſon born of Mrs. Tracy, who is ſeven years old, 
and ſhe has never had any children ſince; ſo that the accident may 
as well happen as not, it being an equal chance whether, if he leaves 
iſſue, it is a ſon or daughter; and if the latter, ſhould the conſtruc- 
tion prevail which the plaintiffs council contend for, ſuch daughter 
would be totally unprovided for, and the eſtate go to ſtrangers, in 
prejudice to the teſtator's immediate lineal deſcendant, his great 
grandaughter, the daughter of his eldeſt grandſon. 


I reſt the whole therefore upon this; whether the teſtator intended 
that all the iſſue ſhould take before remainder-men, or that remain- 
der-men ſhould take before the iſſue female of his. eldeſt grandſon. 


Lord Chancellor directed the cauſe to ſtand over till the 29th in- 
ſtant. | 5 bas 


Lethieullier verſus Tracy, April 29, 1754. The cauſe 
ſtood for judgment. 


Lorp CHANCELLOR. 


HIS comes before the court upon an exception taken to the + 


Maſter's report, whereby he approves of a conveyance to be 
made of the eſtates purchaſed purſuant to the will of Sir William 
Dodwell and the decree in the cauſe. 


And likewiſe on a ſupplemental bill, in order to bring the infant 
Dodwell Tracy, the ſon of the defendant Mrs. Tracy, and grandſon 
of the teſtator, before the court, | 


The exception is taken by Smart Lethieullier and Richard Rogers. 


«© For that the Maſter in the ſettlement hath, between the limi- 
* tation to the daughters of Mrs, Tracy and the heirs of their re- 
* ſpective bodies, and the eſtate limited to Smart Lethieulher and 
to Charles Lethieullier and their iſſue male ſucceſſively, inſerted 
theſe words, and in caſe the ſaid Mary Tracy ſhall depart this 
life without iſſue of her body living at her deceaſe, whereas ac- 
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i erding to the intent and mating of the will of Sir William Dad 
« yell it ought to br, and in default of ſuch iſſue.” 


This bill brings the whole fttattet before the court, and therefore 


I may properly determine the points now before me. 


There are two queſtions : | 
Firſt, Whether the words in that caſe, my ſaid daughter depart 

this life, &c. ate ſufficient, and co-operate fo in cofſtruction of 

law, as to turtt all the ſubſequent remainders into contingent ones. 


. If they have not that operation, whether the teſtator 
intefrded that all the iffue of Mrs. Tracy ſhould take and enjoy be- 
fore the Lerbieulliers, and whether theſe words will not give Mrs. 
Tracy an eſtate- tail by itnplication, and conſequently a power to bat 
the remainders by a recovery. | 


As to the firſt queſtion, 1 have already given m. 6 inion, that 
tle words will not make the limitation to the Ler falle, a con- 
tingent remainder. . 


1 have no doubt from the words of the will, but that the truſt 
eſtates to be purchaſed with the perſonal eſtate, and the rents and 
profits of his real, and to be ſettled to the ſame uſes with the legal 
eſtate of Sir William Dodell, are liable to the ſame conſtruction, 
though there be ſome caſes which may be contrary, and ſeem to 
diſtinguith between legal and equitable eſtates, 


Taking that to be ſo, there can be no queſtion but Sir William 
Dodibell intended to make as ſtrict a ſettlement as he poſſibly could, 
and I think the 5 of that intention is ſtrengthened by the 
blank in the will. | 


For after the limitations to ſo many perſons under the will, he 
could not bring himſelf even then to limit it to his own heirs, but 
had it in his thoughts to limit it over fill further. 


This is a circumſtance at leaſt in favour of his intention to make 
a ſtrict ſettlement. | 


The conſequence is, that he has either uſed words to ſupport the 
intention, or he has failed in point of law. | 


If the words have the operation of turning the eſtate for life into 
an eſtate-tail by implication, it would give Mrs. Tracy a power to 
bat the remainders, in caſe I had been of opinion to extend the con- 
tingency to the Lethieulliers, and the accident had happened of 


3 Mrs. 
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Mrs. Tracy's ſurviving het fon, and he had left only a daughter, ſhe 
could not even then be ſaid to take by the will, but it would de- 
ſcend in fee to the mother, the daughter of the teſtator, and ſhe 
might by that means provide for ſuch daughter of her ſon. 


But I will not go over this part of the caſe again ; Luxford ver- 
ſus Lee, 3 Lev. as I have before obſerved, is very ſtrong for this 


purpoſe. 4 


Theſe words, if ſhe depart this life, &r. ſeem to me from the 
1 tenor of the will to be relative to the truſt created by the 
will. | | 


The teſtator's view was, as his daughter and Sir Henry Nelthorpe 
were both infants, to increaſe and accumulate the bulk of his real 
eſtate, for after adding to his daughter's maintenance; he directs the 
perſonal eſtate to be laid out again in further purchaſes, 


He in the next place confiders Sir Henry Nelthorpe in the ſame 
light, and gives the ſame direction during his minority for accumu- 
lation of real eſtates ; it is plainly therefore a truſt of theſe profits 
during the minority of Sir Henry Neltborpe, and an accumulation of 
them juſt in the ſame manner, | 


But when he comes to the limitations to the Letbiculliers, the 
teſtator makes no accumulation of profits, but deviſes to them in 
the manner mentioned in the will, with a limitation to the truſtees 
to preſerve contingent remainders. 


What could be his meaning in this? Why, the teſtator imagined 
his daughter might die a minor during the infancy of Sir Henry Nel- 
thorpe, and that he likewiſe being very young at that time might alſo 
die before he catne of age, and therefore was providing againſt both 
the accidents, which more and more induces me to be of opinion 
theſe words do not make a contingency to the Leibiculliers, but 
with reſpect to them muſt be conſidered as a veſted remainder. 


I ſhall now give an opinion as if I was doing it upon a ſpecial 
verdict. 


Upon the words, F my. daughter depart this life without iffue of 
ber Loy living at her deceaſe, my opinion is, that they are to be 
conſidered as if he had added during the minority of Sir Henry Nel- 
thorpe ; and this determines the firſt queſtion. 


But ſuppoſing they do not affect the ſubſequent remainders, then 
ſecondly, whether the teſtator did not intend that all the iſſue of 
Mrs. Tracy ſhould take and enjoy before the Lethieallters, and whe- 


ther 
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ther theſe words will not give Mrs. Tracy an eſtate- tail by implica. 


tion; and for this reaſon particularly, as there is no other way of 


letting in the daughter of the eldeſt ſon but by giving the firſt taker 
ſuch eſtate by implication. | | 


It is certainly true, that there are ſeveral caſes in law where the 
words, F he die witbout iſſue, have been held to create an eſtate- tail 


by implication. 


A great miſ-. I cannot help ſaying that it is a great misfortune to Weſtmenſter. 
— Po hall there is no report of Lord Chief Juſtice Hale himſelf of the 
A is caſe of King verſus Melling, nor any copy of his argument, for it 
no report of js very imperfect in Ventris, eſpecially as to the caſes ſaid to have 


Lord Ch. J. 2 | 
Hal: _ been cited by Hale. 


of the caſe of | | | 
N But however, there are ſeveral caſes, where a limitation for life 
any copy of At the outſet of a will hath been by ſubſequent words turned into an 
his argument, eſtate- tail in this court in order to provide for the iſſue; but there is 
= A A no caſe comes up to this; the teaſon is that if the connecting words 
it is very im. were turned into words of limitation, they would give an eſtate- tail; 
perfect. as a deviſe to A. and if he die without iſſue, then to B. or to 4. 

for life, and if, &c. then to B. by conjoining them they give an in- 


heritance. 


But in the preſent cafe, turn theſe words of contingency into 
words of limitation, F my daughter depart this life without iſue, 
&c. during the minority of Sir Henry Nelthorpe; they will not give 
an intail, but will give zo the iſſue living at ber decegſe, &c, an 
eſtate by purchaſe, for then they will run thus : 


To Mrs. Tracy for life, to her firſt ſon and the heirs male of his 
body, to the ſecond and every other of her ſons and the heirs of 
their reſpective bodies, to her daughters and the heirs of their re- 
ſpective bodies, remainder to ſuch iſſue as ſhe ſhall leave at the time 
of her death in the minority of Sir Henry Neltherpe. 


So that theſe words will make this particular ſpecies of iſſue take 
by purchaſe ; and place theſe words in what manner you pleaſe, 
they can make no limitation in tail. | 


But then it is ſaid, it js extremely hard the daughter of the ſon 
ſhould be totally unprovided for. | 


It is apprehended by the council on both ſides, that the miſtake 


in the will was letting in daughters of his ſecond and other ſons, 
and that the intention of the teſtator was to prefer his grandaughters 
to the great grandaughters, the daughters of the eldeſt and other 


ſons of Mrs. Tracy; but it would be too much to conſtrue theſe 
oo | | words 
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words to make an intail by implication, merely becauſe a caſe may 
happen in which a great grandaughter of the teſtator may be un- 
rovided for, eſpecially as it is admitted the teſtator meant to prefer 
bis grandaughters, being nearer to him in point of relation than his 
great grandaughter, the daughter of his eldeſt grandſon, 


This brings it very near the caſe of Blackburn verſus Edgeley, for 
there the court ſupplied the word fuch. 


* Beſides, in this caſe the ſon of Mrs. Tracy when twenty-one 
may bar all the limitations; and though it is inſiſted on, and very 
truly, the power of ſuffering a common recovery is a conſe- 
quential one; and courts of juſtice, as was done in the caſe of 
Shaw and Weigh, Eg. Caf. Abr. 125. will conſtrue according to the 
line of ſucceſſion without being influenced by the effect it may 
produce; yet there have been caſes where it is a meaſuring caſl, in 
which the conſideration of barring his had weight; as in the caſe 
of Bampfield verſus Popham, where notwithſtanding it was objected 
that unleſs the words, iſſue male of Popham created an eſtate- tail 
in him, a poſthumous ſon would not take; yet it was anſwered by 
the court, that though it might have been intended ſuch poſt- 
humous ſon ſhould take, this was but a remote miſchief or con- 
tingency, whereas it was very obvious that the teſtator meant it 
ſhould not be in the power of Popham to bar the remainders, 
which it was plain he could do if he had an eſtate-tail; ſo that this 
being a miſchief near and eaſy to be foreſeen, it was certainly in 
the intent of the teſtator to obviate and prevent the ſame, 


This is a caſe that proves by the authority of very great men Where the 
(for it received a ſolemn determination before Lord Keeper Myigbt, con Axia 
'Lord Chief Juſtice Holt, Lord Chief Juſtice Trevor, Sir Jobn Trevor creating an 
Maſter of the Rolls, and Mr. Juſtice Powell, who all gave their 2 5 
Opinions, that Popham had only an eſtate for life) that where the we. ee 
intention of creating an eſtate-tail is not plain, but very doubtful judges will lay 


and uncertain, judges will lay hold of any circumſtance rather than bold of any 


+ $ circumſtance ' 

put it in the power of a perſon upon a remote contingency to bar nher than 

all ſubſequent remainders. put it in the 
power of a 


1 = "We 8 perſon, On à 
This is my opinion, and therefore let the firſt exception be remote con- 


allowed, for Smart Lethieuther and Charles Lethieullier's eſtate muſt, . J 151 
according to the teſtator's intent and meaning, be limited to them, quent re. 
and to their firſt and other ſons in tail male reſpectively, as re- mainders. 


mainders veſted, and to take place upon failure of iflue of Mrs. Tracy 
generally, | 
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Caſe 295.. Ex parte Hellier, April 30, 1754. 
F 

The N. HERE was a queſtion in a cauſe before Sir George Lee as 

tion of a ſe- 


. judge of the prerogative court, whether the execution of a 
revocation of ſecond will is a revocation of the firſt, though the ſecond is after. 
the firſt, and wards cancelled, and whether ſuch cancelling ſets up the firſt will 
= — again ? Sir George Lee gave ſentence that it was a revocation, and 
terwards does that the cancelling the ſecond did not ſet up the firſt, | 


not ſet up the 


—— A petition was preferred to Lord Chancellor on the part of the 
principal defendant in that cauſe, for a full commiſſion of delegates, 
and alſo a croſs petition, praying that the commiſſion may iſſue to 


judges of the common law and civilians only. 


Lord CHANCELLOR, 


Diſcretionary It is in the diſcretion of this court, whether they will grant « 


in the court commiſſion of delegates to judges of the common law and civi- 
-N « lians, or to them and lords ſpiritual and temporal. | | 


full commiſ- 
don of dele- I have granted a full commiſſion where the juriſdiction of biſhops 


wr is in controverſy, or any queſtion is depending that concerns the 
canon and eccleſiaſtical law. | 


Where legal The principal intention in granting full commiſſions is, where 


and eccletia- - - 3 
Rical matters legal and eccleſiaſtical matters come in queſtion ; and in order to 


come in queſ- balance the objection of a partiality to one law more than to the 


24 other, and to obviate this, the judges in both are appointed. 


appointed. 
ks going queſtion of law ; and therefore I ſhall diſmiſs the petition of the 
of law a com- party appellate, and according to the prayer of the croſs petition 
cn zudges and dire iſſion of delegates to judges and civilians onl 

to judges and direct a commiſſion of delegates to judge civilians only, 
Civilians only. | | 


Cale 296. Sparrow verſus Hardcaſile, Eafter term, May 6, 1754. 
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| The eſtates () N the 28th ff 1716, Cyril Arthington Made his will, and 


deviſed under Athereby deviſed unto Sir Walter Hawkſeeortb and others, their 


C. 4. muſt heirs and aſſigns, all his manors, meſſuages, tithes, tenements 
remain unal- and hereditaments whatſoever, in the county of Yor#, or elſewhere 


ww” * England, and all his eſtate, right, title and intereſt therein, either 


death, for any in law or equity, upon truſt to pay all his juſt debts out of the rents 
alteration or 
new modelling makes it a dflerent eſtate, and occaſions a different conſtruction at law. 


The preſent matter is upon the point of a will, and altogether 


and 
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and profits, by leaſing, &c. and ſubject thereto in truſt for his ne- 

hew Cyril Arthington, the plaintiff's father, for life, remainder to 
bis firſt and other ſons in tail male, and for want of ſuch iſſue, in 
truſt for his nephew Sandford Artbington in like manner, and for 
want of ſuch iſſue, in truſt for his nephew the defendant Thomas 
Hardcaſtle, in like manner, and for want of ſuch iſſue, in truſt for 
his nephew Cyril Hardcastle, in like manner, and for want of ſuch 
iſſue in truſt for his nephew Sandford Hardcaftle, in like manner, 
remainder in truſt for his own right heirs for ever. 


On the 13th of October 1720, the teſtator made a codicil to his 
will, reciting that he had made his will as aforeſaid, but having juſt 
reaſon to be diſpleaſed with his nephew Cyr:i/ Arthington, and with 
Thomas Hardcaſtle, and Cyril Hardcaſtie, three deviſees mentioned 
in his will, did, on ſerious confideration, think fit to alter the ſame 
as to them only, and did thereby revoke and make void all deviſes 


in the will made to them, or any of them, or any of their heirs, as 
fully as if the ſame had never been made. 


On the 21ſt of November 1723, he made another codicil, reciting 
or mentioning the ſaid will, and the firſt codicil, and did thereby 
declare, that being then reconciled to his nephew Cyri/ Arthington, 
he conſidered he was his next heir at law, and that it would be a 
great piece of hardſhip, if not injuſtice, to diſinherit him, he there- 
fore, on further conſideration, thought fit, and did thereby revoke 
and make void the ſaid codicil, ſo far as related to his nephew 
Cyril Arthington, and his heirs, but not with reſpect to Thomas 
Hardcaſile and Cyril Hardcaſtie, and their reſpective heirs; and did 
thereby will, that his ſaid in part recited will, and all deviſes and 
bequeſts therein, ſhould ſtand and remain in their original full force 
and effect with reſpect to Cyril Arthington and his heirs. 


By indenture dated the 2oth of November 1723, made between 
Cyril Arthington the teſtator of the one part, the ſaid Sir-Walter 
Hawkſworth and Sir Walter Catverly of the other part, for divers 
good conſiderations, he the ſaid Cyril Arthington did grant to Sir 
Walter Hawkfworth, &c. and their heirs, all the advowſon, donation 
and right of patronage of, in and to the rectory and pariſh church 


of Adale, and all the eſtate, right, title, intereſt, property, claim 


and demand whatſoever, of him the ſaid Cyri/ Arthington, of, in 


and to the ſaid advowſon, to bold to them and their heirs, to the only 


uſe and behoof of them and their heirs and affigns for ever, 


And by another indenture dated the 21ſt of November 1723, be- 
tween the ſaid parties, reciting the firſt mentioned indenture, it 
was thereby witneſſed that the true intent and meaning of the ſaid 
recited grant, and of the parties, was, and is, that the advowſon, 
donation and right of patronage was and 1s fo granted, upon _ 
; I that 


799 


800 


| that no clerk thereof thould at any vacancy of the church be pre- 


C AS E Ss Argued and Determined 


that the (aid Sir Valter, &c. or the ſurvivor of them, and his heirs, 
ſhould preſent to the ſaid church when the ſame ſhould become 
void, ſuch ſon of Robert Jackſon, the then incumbent, as ſhould at 
any time after ſuch vacancy, or at any time within five months next 
after ſuch vacancy be by law qualified to be preſented to the ſaid 
church, | | | 


And in caſe there ſhonld be two or more ſuch ſons ſo qualified, 
that then ſuch of the ſaid ſons, as the ſaid Cyril Artbington, or bis. 
heirs, by writing under his or their hands and ſeals nominated, 
ſhould be preſented, and in default thereof, the truſtees ſhould 
preſent ſuch of the ſaid ſons as he or they ſhould think meet, 


And in caſe at the time of the firſt, or any future vacancy of the 
ſaid church, there ſhould be living a ſon or ſons of Robert Jackſon, 
who ſhould then be by law incapable to take ſuch church, the 
truſtees ſhould preſent ſuch clerk thereto as by the ſaid Cyril Ar. 
thington or his heirs ſhould be nominated, and in default of ſuch no- 
mination, ſuch clerk as they ſhould think meet. 


So that every ſuch clerk ſo to be preſented during the incapacity 
of ſuch ſon or ſons of Robert Jackſon, ſhould become bound to the 
truſtees in ſuch ſum of money, and with ſuch ſecurities, as the 
truſtees ſhould direct, to reſign ſuch church ſo ſoon as any ſon of 
Robert Jackſon ſhould be qualified to be admitted thereto, and that 
ſuch clerk, giving ſuch ſecurity, ſhould be by the ſaid truſtees re- 
queſted to reſign ſuch church, it being the true meaning thereof, 


ſented thereto, during the incapacity of any ſon of Robert Tackſon, 
to take ſuch church, or be preſented thereto, who ſhould refuſe to 
enter into ſuch ſecurity, to reſign the ſame ; the church being in- 
tended to be a proviſion and preferment for ſuch of the ſons of 
Robert Jackſon as ſhould be by law qualified to be preſented 
thereto. 


Provided, that in caſe at the time when the church ſhould firſt 
become vacant, or at the time of every future vacancy, there ſhould 
be no ſon of Robert Jackſon living, or in caſe any ſon of Robert Jacl- 
ſon being by law qualified to take ſuch church, ſhould neglect or 
refuſe to accept a preſentation thereto, that in any of the ſaid caſes, 
the truſtees ſhould ſtand ſeiſed of the advowſon, donation and right 
of patronage of the church, in truſt for Cyril Arthington and his 
heirs, and on requeſt ſhould convey over the ſame to his or their uſe, 


And in the ſame caſe of there being no ſon of Robert Jackſon living 
at the time of ſuch vacancy, or of refuſal to accept ſuch preſentation 
as aforeſaid, the truſtees ſhould preſent ſuch clerk to ſuch church 
as Cyril Artbington or his heirs ſhould in writing nominate to by 18 
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ſented, and in default of ſuch nomination, hen ſuch clerk ſhould be 
preſented as the ſaid truſtees ſhould think meet. 


Moy Arthington the grantor and teſtator died ſoon after, without 
iſſue. | 


And Cyril Arthington his nephew was his heir at law, who is 
alſo ſince dead, and left Cyri/ Arthinton his ſon and heir at law, who 
is alſo dead under age, and without iflue, leaving the plaintiffs his 
ſiſters, and heirs at law, 5 | 


Robert Jackſon the father died ſoon after the death of Cyril Ar- 


thington the father, whereby the church became vacant, and the 
defendant William Jackſon his ſon being duly qualified, hath ſince 
been preſented to the ſaid church by the faid truſtees, and is now 
the incumbent. 


The two truſtees are dead, and the defendant Sir Walter Blacket 
is the ſon and heir of Sir Valler Calverley, the ſurviving truſtee, 
and the legal eſtate in the advowſon is in him. 


The plaintiffs by their bill charge that the truſt is determined 
on Wilkam Tackſon's being preſented, and the advowſon and right 
thereto ought to be aſſigned to them, the heirs at law of Cyrz/ Ar- 
thington, and that in caſe the church ſhould become vacant, they 
would have a right to preſent thereto, - | 


For that the ſecond codicil being executed before the conveyance 
and deed of truſt, the ſaid deed and conveyance as executed aſter- 
wards, is a revocation of the will pro tanto, and revokes the truſt 
of the advowſon, which. bn condroRion, might otherwiſe be in 
the iſſue male of the deviſce Cyril Arthington the nephew, or for 
want thereof, go over according to the deviſes in the faid will, 


For, as the bill charges, by ſuch expreſs act and deed the teſtator 
did limit and retain the ſaid advowlon 70 bs cn r1ght heirs. | 


Their bill, therefore, is brought for the heir of the ſurviving 
truſtee to convey the legal right and titic 'n and to the ſaid advowſon, 
rectory and pariſh church to the plaintiff, and that the indenture of 
conveyance, and deed of truſt therein reſpectively, dated the 2oth 
and 21ſt of November 1723, may be delivered up to the plaintiffs. 


The defendant Thomas Hardcajtle, otherwiſe Arthington, the ſon 
of Sandford Hardcaſile, the laſt remainder-man under the will of 
the teſtator, being in poſſeſſion of the reſt of the real eftates deviſed 
thereby, by his anſwer inſiſts, notwithſtanding the conveyance of 
the advowſon, and the truſt thereof, he is in equity intitled thereto 

Vo I. III. 9 8 under 
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CASES Argued and Determined 


under the will and codicils, as deviſee of the real eſtate, and that 
it ought to be conveyed to, or to the uſe of the defendant, and the 
heirs male of his body, in regard the teſtator intended to give the 
benefit of one preſentation only, to one of the ſons of Robert 
Fackſon, but when that purpoſe was ſerved, then the advowſon 
ſhould go along with the reſidue of his real eſtate; and that, ad- 
mitting the deeds were executed after the ſecond codicil, they ought 
only to revoke the ſaid will pro tanto, and not intirely as to the 
whole inheritance of the advowſon, and diſunite and ſeparate it 
from all the reſt of his real eſtate, eſpecially as it is of the yearly 
value of three hundred and fifty pounds, and that the plaintiffs, as heirs 
eneral of the teſtator, have not any right or title to the advowſon, 
other than the reverſion in fee thereof, after the eſtate-tail therein 
now veſted in the defendant, and therefore inſiſts, that he is intitled 
to the benefit of the truſt thereof, and that Sir Walter Blacket ſhall 
be decreed to convey the legal eſtate of the advowſon to them. 


There was a ſingle witneſs in the cauſe who proved that both 
the deeds were executed by Cyri/ Arthington the uncle, and Sir 
Walter Catverly, at the ſame time, and after the ſecond codicil. 


Lord CHANCELLOR, 


I ſhall make only one queſtion, Whether the grant of the ad- 
vowſon made by the teſtator to two perſons and their heirs, and 
the declaration of truſt at the ſame time, are a revocation of the 


will, or not? 
It depends on a ſhort fact. 


His Lordſhip then ſtated the caſe from the will, the deeds, and 
the codicils. | 


There is a material clauſe at the end of the declaration of truſt 
of the advowſon. 


If there be no ſon of Robert Jackſon living at the time of ſuch 
vacancy, or in caſe of a refuſal to accept as aforeſaid, the truſtees 
ſhould preſent ſuch clerk, &c. and in default of ſuch nomination, 


then ſuch clerk ſhould be preſented as the ſaid truſtees ſhould think 


meet. | 


A caſe put under the deed itſelf, in which theſe very truſtees 
may have a right of nomination and preſentation, 


After the death of Cyril Arthington the teſtator, a vacancy hap- 
pens, and one of the ſons of Robert Jackſon is preſented, and the 


truſt ſerved. 
And 


in the Time of Lord Chancellor Hazpwicks. 803 


And the bill is brought by the plaintiffs, as heirs at law of the 
teſtator, and Cyril Arthington his nephew, for the purpoſes before 
mentioned. 


The general principle on which the queſtion depends, and enforced 
by caſes, is, that a man at the time of making a will muſt have a 
diſpoſing capacity and mind. 


That he muſt at the time be ſeiſed of the eſtates he deviſes. 


And ſuch eſtates muſt remain in the ſame plight, and unaltered, to 
the time of the teſtator's death ; for any alteration, or new model- 
ling, will make it a different eſtate, and occaſion a different con- 
ſtruction at law, unleſs in ſome exceptions, which I ſhall mention 
by and by. 


It has been determined, and muſt be agreed to be law, that if, 
a man ſeiſed in fee makes a will, yet, if he afterwards executes a in fee execu- 
feoffment in fee, this is a revocation ; nay, has been held fo, if ted after a 
there: was no livery on that feoffment, becauſe it imports an inten- woe ute —— 


tion in the teſtator to revoke. | even if there 
was no livery; 
idem as to a bargain and ſale, though not inrolled. 


The ſame as to a bargain and fale, which, though not inrolled 
before the teſtator's death, is a revocation, 


Lord Lincoln's caſe, Eg. Caſ. Abr. 411. which turned upon a A conveyance 
conveyance by Edward Earl of Lincoln, to truſtees, in conſideration from the E. 
of an intended marriage with Mrs. Calverley, and though proved there wess, in con. 


tees, in con- 
never was any intention of ſuch marriage, but a mere whim of the fideration of 


3 p « ; g . an intended 
earl, yet determined with great deliberation in this court, and after- wick 


wards in the Houſe of Lords, to be a revocation of his will. C. though 


there never 
was ſuch intention, determined to be a revocation of his will. 


The courts have gone further ſtill, and held, that if a man was If a man ſeif- 5 Ae 3.4% | 


fers a reco- 


tion of it. tail only, ſuf- Hr Hh 2 | 


But in the preſent caſe a diſtinction has been attempted to be ta- firm bis will, 


very to con- Ho Hale 17 fate) mo. 
FAS 10 


185 R . h KI a Fd | 2 il 6 | 
ken, which is, that the teſtator being ſeiſed of the legal eſtate, and Jett are: 427-44 * 7 1 M 


having the ſame day executed a deed for a particular purpoſe only, 8 E fee. 


muſt be conſidered as one intire tranſaction, and not a revocation: 
and it is inſiſted, that the teſtator's declaring the truſt to himſelf and 
his heirs, is the ſame thing as if he had left the truſt to reſult to 
him and his heirs, and would have paſſed by the deviſe of the land, 
and muſt be conſidered as part of the old eſtate. SHI. 
n 
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I find no authority for this, and am of a different opinion. 
It has been ſaid, that if a man ſciſed in fee makes a will, and 


afterwards a conveyance in fee in truſt, and then declares the truſt 
only as to part, that the reſidue ſhall not be revoked. 


But I think otherwiſe. If a man ſeiſed in fee of a truſt, and af. 
terwards deviſes it to another, and then takes the legal fee-fimple, I 


thought this no revocation in the caſe of Parſons and Freeman, in 


Michaelmas term 1751, (vide ante 741.) but it was not the principal 
point, and only ſaid ehiter. | 


I find a caſe in the books appoſite to the point now in queſtion, 
and which gives great countenance to my opinion. Rall's Abr. 616. 
pl. 3. Dyer 73. pl. 10, between Mountague and Jeffreys. 


If a man, having feoffees to his uſe, before the ſtatute of 27 H. 8. 
had deviſed the land to another, and afterwards the feoffees make 
feofftments of the land to the ule of the deviſor, and after the ſta- 
tute, the deviſor died, the land ſhall paſs by the deviſe, for after 
the feoffment the deviſor had the ſame uſe as he had before. 


I looked into Dyer, but do not find the point determined ; but 
there is Nu a reference in it to the caſe of Mountague and Tef- 


Freys, M. 38, 39. El. B. R. 


Lord Chief Juſtice Rall mentions more points determined in that 


| caſe than are ſtated by any of the reporters, and therefore probably 


he had a much better note of Mountague verſus Jeffreys than any 
other perſon beſides. 


The uſe at law was the beneficial and profitable intereſt, the 
ſame as a truſt in equity, and which remained in the ſame plight 
after the feoffment as before, and the feoffees there granted the dry 
legal eſtate to the deviſor. 


But the diſtinction relied upon is, that this is a conveyance made 
for a ſpecial particular purpoſe to ſerve the truſt only created for the 


| benefit of Mr. Jackſen's ſons, and when that was ſerved ought to at- 


fect the cſtate no further, and is compared to the caſe of mortgages 
and ſecurities for money. a 


A mortgage for a term of years, made ſubject to a will, is, in 


point of law, only a revocation pro tante; but mortgages in fee, 


though e at law, are conſidered as partial revocations in 
equity, 
4. Phe 


bt 


Ve 


in the Time of Lord Chancellor HARD WIcEkE. 80 5 


The excepted caſes out of the general rules of revocations have The excepted 
been confined to mortgages and ſecurities for money, and to con- _ oul - 
veyances for railing money to pay debts. * * 


cations are 
confined to mortgages and conveyances for raiſing money to pay debts. 


Hall verſus Dunch, 1 Vern. 329. A. deviſes lands, and then makes 4 mortgage 
a mortgage thereof in fee, this is a revocation in law, but otherwiſe ' |< #ticr a 


in equity: before Sir John Churchill, Maſter of the Rolls; an appeal 93 in 
to the Lord Chancellor Jeffreys, who confirmed the decree. law, other- 


Wiſe in equity. 


Vernon verſus Jones, 2 Vern. 241. was the caſe of a wife and 
children unprovided for, but notwithſtanding that, Mr. Vernon has 
reported it with a query, 


The caſes were certainly right, becauſe they were mortgages 
ſecurities for money. 


But that the deed of grant here is a revocation of the will, is as 
clear as the ſun, 


Conſider on what the caſe of mortgages and ſecurities depends. 


They depend on the general grounds of being conveyances for a Thoogh in 


particular purpoſe, and on their being pledges for money only, and 1 . 
S © 


though the conveyance be of a real eſtate, yet, in the conſideration conveyance be 
of this court, the thing conveyed is conſidered merely as a perſonal ofarealeſlate, 
intereſt, for it has no quality of a real eſtate, and therefore is no re- J N 


5 0 : g conſideration 
vocation of the deviſe of real eſtate at all, the teſtator having only of tris court, 


created a chattel intereſt, and is the ſame thing as if he had created the thing con- ... 
=_ veyed is re rn 


— _ * : > 1 


as a perſonal = 


a term for years for a particular purpoſe, which is in point of law ,,cacq merely 


a chattel intereſt, 

| intereſt, for 

B . . having no 
ut, compare this with the preſent caſe, here the legal eſtate quality of a 


is actually conveyed by the grant, ſo likewiſe is the truſt by the real eſtate, it 
ſubſequent deed, for the profits of the accruer of the advowſon are of de 
conveyed. deviſe of a 
| x real eſtate, 
The latter part of the declaration of the truſt is very material to 
ſhew, that not only the whole legal eftate, but the whole truſt is 
parted with, for the heir of the grantor is to preſent, and therefore 
makes a total alteration, has to the laſt day of the ſix months to pre- 
ſent, and after this, the truſtees, and the heir at law of the ſurviving 
truſtee, ſo that the beneficial intereſt is given to them, not that the 
caſe wants the aſſiſtance of this circumſtance, but it is an ingredi— 
ent, and deviſees muſt take it bound generally by this new decla- 


ration of the teſtator, 
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If the diſtinction, contended for by the defendant's council, was 
to prevail, it would overturn a great number of authorities. 


It is not to be controverted, but that the favour of courts to heirs 
at law, I mean judicial favour, has prevailed in ſome inſtances ; and 
Lord Trevor takes up this very conſideration in the caſe of Arthur 
verſus Beckenham, reported in Holt's Caſes 750 ; which, though I do 
not allow to be a book of authority, yet, in this inſtance, ſeems to 
be a copy from his Lordſhip's manuſcript. 


There haviig Upon the whole, there having been an uniform ſeries of opinions 
been an uni- 


form ſeries of in this point, it ought not to be varied: and there fore J am of opi- 


opinions in #22072, in ibis Caſe, that the will was revoked by the deed. 

this point, it 

qc an But as the priority between the will and the grant depends upon 
the evidence of one witneſs only, who ſwears to a fact thirty years 
ago, if Mr. Hardcaſtle, the defendant, will try upon an iflue the 


priority of the will and grant, I will direct ſuch iſſue. 


Lord Chancellor allowed the defendant time to conſider, till the 
10th of May 1764. 


N. B. The defendant, upon that day, declined trying this fact upon 
an iſſue, and acquicſced under the decree, 


* 
7 


Caſe 297. The Attorney General verſus Bowles and others, July 24, 
1754. 


1. B. by will, LLIAM BOWLES, Eſq; being poſſeſſed of a large 


I 
g= of W perſonal eſtate, on the 3d of May 1745 made his will, and 
Ka 0 % gave five hundred pounds to be raiſed out of his perſonal eſtate unto 


T. W. and J. the defendants Thomas Wavell and Joſeph Bowles, their executors 
B. on truſt, to oe | | 
1 and adminiſtrators, upon truſt, that they ſhould lay out part thereof 


in building a in building a ſmall ſchoolhouſe in the village of New- church, with a 
ſchoclboule, little houſe adjoining for a ſchoolmaſter; and thereby directed, 
Sc. and the | . : TT 1 

remaining that the purchaſe of the ground and expences of building ſhou!d not 


00]. to be exceed two hundred pounds; and the remaining three hundred pounds, 
weg 1 ; he directed, ſhould be laid out in land, or ſome real ſocurity,. to be 
and, or ſom ; K 8 

4% ſu ity, A Maintenance for the maſter: all which he appointed to be done 


to be a ow with the advice of the proprietor of Longbridge, and the vicar and 
tenanct for the 


a d churchwardens of Neu-churcb, tor the time being, or any two of 
exccutrix te- them. 
tuliag to pay 

the 5001. an information, brought in the name of the Attorney General, to have the truſts of the will, in 
reſpect to this charity, carried into execution. What the teſtator has directed to be done, with regard to 


the 300/. is contrary to the ſtatute of Mortmain, 9 Geo. 2, and void; but the zoo/.. may be laid out in build- 
ing a ſchoolhouſe, on any lands in the village of M. though not in the purchaſe of lands. 


The 


in the Time of Lord Chancellor Hazywicre, 


The teſtator died in J 1748, and his widow and executrix ſoon 
after proved the will, but refuſed to pay the five hundred pounds to 
the truſtees; upon which they brought the preſent bill, in the 
name of the Attorney General, at their relation, to have the truſts 
of the will, in reſpect to this charity, carried into execution; and 
that the executrix may pay the truſtees the five hundred pounds, 


will, 


The principal queſtion in the cauſe is, Whether the deviſe of the 
five hundred pounds is within the ſtatute of Mortmain, 9 Geo. 2. c. 
36. ect. 3. All gifts of lands, &c. or of any charge affecting 
lands, or of any ſtock, or perſonal eſtate, to be laid out in lands, 


« &c. for charitable uſes, which ſhall be made in any other man- 
„ ner, ſhall be void.“ 


Mr. Attorney General Murray, for the plaintiffs, inſiſted, that the 
words, or real ſecurity, ſeemed to be ſet by the teſtator in contra- 
diſtinction to the firſt part of the will, the laying out the money in 
the purchaſe of land; and that his intention was to make a perma- 
nent, ſubſiſting ſecurity, for the annual maintenance of the ſchool- 
maſter, which may be done by inveſting it in government ſecurities, 


and meant ſuch a ſecurity as this in oppoſition to bonds, or any other 
precarious perſonal ſecurity. 


He cited the cauſe of Vaughan verſus Farmer 1737, and Gatterell 
verſus Baker in 1747. In one cafe, there was a ſum of money 
given 10 erect a ſchoolhouſe; and in the other, t eref a boſpital ; 


and in both caſes your Lordſhip held it was not within the laſt 
ſtatute of Mortmain. 


Mr. Wilbraham, for the defendant Elizabeth Boles the executrix, 
and reſiduary legatce of the teſtator Milliam Bowles, inſiſted that, by 
the words real ſecurities, the teſtator meant mortgages, and is ſo un- 
derſtood in common parlance; and your Lordſhip in thoſe decrees, 


where money is directed to be laid out in government or real ſecuri- 
ties, takes it in this ſenſc. 


He cited the caſe of Jones verſus Humphreys, determined by the 
late Maſter of the Rolls, where he held that the deviſe of a mort- 


gage to a Charity is void, being within the ſtatute of Mortmain, 
9 Geo. 2. 


LoRD CHANCELLOR. 


This act of parliament muſt receive a natural conſtruction, and 
ſuch a one as will moſt effectually anſwer the end of the legiſlature. 


1 The 


with intereſt, to be applied for the charitable purpoſes directed by the 
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808 CASES Argued and Determined 


The intent of The general intention of the ſtatute is not to reſtrain charity 
the act is not : 


toreftrain cha. but to prevent the diſpoſition of real eſtate, and unwarrantably or by 


rity, but to {Urprize diſinheriting the heir at law. 
prevent the | 


| heir's being 


dC aborited To be ſure the two parts of the bequeſt in Mr. Bowles's will may 


by ſurprize, fall under different conſiderations. 


With regard to the two hundred pounds, there is no doubt his in- 
tention was to diſpoſe of it in the purchaſe of ground, and to build 
upon it a houſe for a ſchoolmaſter: if there had been any land in 
this pariſh appropriated to any other charity, and the ſchoolhouſe 
had been permitted to be built there, I do not ſee but this would 
have effectually anſwered the intention of the teſtator. 


oo * re- Such a deviſe as this is certainly contrary to that clauſe in the act 
ing perlen! Of Parliament, which does as well reſtrain the giving perſonal G 


ellate to be laid Fate to be laid out in land, as the deviſe of land itſelf. 
out in land, as | 


h as th | : ; 
Jeviſe of lang In the caſes cited by Mr. Attorney General, as it was not abſo- 
icſelf, lutely neceſſary to lay out the ſums deviſed in the purchaſe of free- 


hold lands, but might, at the diſcretion of the truſtees, be inveſted 
in leaſehold eſtate, renewable from time to time, it was held for that 
reaſon not to be within the ſtatute of Mortmain, 


Therefore if the truſtees can ſhew me any charitable donation in 
the parith already, where there is ground on which the two hundred 
pounds 1nay be laid out for building a ſchoolhouſe, I ſhall be of the 
ſame opinion in this caſe, and therefore will not diſmiſs the informa- 
tion as to this part, but leave it to the truſtees to lay propoſals before 
the court. | 

The meaning With regard to the remaining three hundred pounds, I am of opi- 
de tzken in the NION it is clearly within the act of parliament; for I muſt take the 
ſame ſenſe as meaning of words juſt in the ſame fenſe as beſore the act, aud muſt 
3 not ſuffer new ideas to be annexed to them in order to evade the 
not ſuffered to ſtatute, Which in a great meaſure would be defeating it. 


beo annexed to 
them, ia order to evade the ſtatute. 


A known ee 1 do admit, that where one purpoſe is lawful, and the other un- 


tabliſhed dif- Jawful, the court have laid hold of the former to anſwer the chari— 
chen ia table purpoſe; but here, the money is not only directed to be laid 


eee out in land, but in ſome real ſecurity, I can take theſe words only 
ment and real jn the common ſenſe and acceptation ; for there is a known eſtabliſhed 
re i dittinction in this court between government and real ſecurities, and 
«dopred in the the latter means mortgages or other incumbrances affecting land. 


Jaw, and muſt | 


Le underilood to mean landed ſecurities or ly, 


The 


a __ 4 4 wa hd 


in the Time of Lord Chancellor HARD wWICEE. gog 


The word real is a term adopted in the law, and can never be Beal compo- 
underſtood in any other ſenſe than landed ſecurities; as for inſtance, ten doc yot 
. 9 . mean a ſecuri- 
in the diſtinction which has been made between real compoſition and ty for the pay- 
moduſſes, real compoſition does not mean any ſubſtantial, permanent ment > Many 

. . . s v0 
ſecurity for the payment of the compoſition, but land ſubſtituted in bat lind fab. 
lieu of tithes, or a rent- charge iſſuing out of land. ſlituted in lien 
of tithes. 

The information in this reſpe& therefore muſt be diſmiſſed ; but 
with regard to the other part, I will give the truſtees an opportunity 
of laying propoſals before me, of inveſting the money in ſuch a 


manner as will beſt anſwer the charitable purpoſe. 


I declare, in the firſt place, the three hundred pounds, which by 
the teſtator's will is directed 70 be laid out in land, or ſome real ſecu- 
rity, for the maintenance of the ſchoolmaſter, is contrary to the ſtatute 


of 9 Geo. 2. and void; and as to ſo much, let the information be 
diſmiſſed. 


With regard to the two hundred pounds, I declare, the ſame can- 
not be laid out lawfully in the purchaſe of lands, but that the ſame 
may be lawfully laid out in building a ſchoolhouſe upon any lands, 
in the village of New-church, which now doth or may belong to that 
pariſh ; and the truſtees are to be at liberty to lay propoſals before 
the court for this purpoſe, | 


Anonymous. Auguſt 3, 1754. Cate 298, 


Plea of a former ſuit and decree, in bar to the preſent bill; it A decree mutt 
appearing, that the decree was not ſigned and inrolled, Lord E inrolled de- 
. 4 a ore you can 
Chancellor would not allow it, as it is the ſtanding rule of the piead it in 
court, that you cannot plead in this manner before inrolment; and bar to a ſe- 


| q . . . cond ſuit, for 
therefore directed it ſhould ſtand for an anſwer, with liberty to ITE 


except. . ter. 


MWortley verſus Birkhead, the ſame Day. A demurrer Cake 2995 
for want of equity. The Attorney General, council for: 


the demurrer. 


AFTER a decree in the cauſe, a new original bill was brought Ars Some 
between the ſame parties, ſtating the very ſame matter as 1n in a cauſe, 1 
. . . ® NEW Or1 1 
the former, and all the proceedings in it, and the hearing before hi 5 be 


Lord Chancellor was in December 1748. brought be- 
tween the 


ſr | | . ' ſame parties 
The material part of the decree, as to the preſent ſuit, was a re- and for the 


ference to the Maſter to take an account of the plaintiff's ſecurities, ſame matters. 
Vo. III. 9 mentioned 
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mentioned in that cauſe, and of what they had received from rents 
and profits with common directions; and the Maiter was to Inquire 
into the priority of the incumbrances; and the eſtate in queſtion 
was decreed to be fold, and the money ariſing from the ſale to be paid 
to incumbrancers, according to their reſpeQtive prioci:y. 


The preſent bill ſtates the "VEE proceedings before the Maſter 
and that the plaintiff had produced a deed of the 2gth of Novem - 
ber 1724, and another in July 1727 ; and then ſets forth, that there 
were judgments in the th of William and Mary, and oth and 1oth 


of April 1694, and alſo a prior mortgage, diſcovered fince the hear- 


ing; but the Maſter not allowing the plaintiff to tack his mortgage 


to theſe ſecurities now diſcovered ; he therefore has brought his bill, 


inſiſting upon his right to do it; and _ that he may be per- 
mitted to do it accordingly. 


The demurrer goes to ſoch part of the bill as ſeeks ſatisfaction 
for money claimed to be due, under the deeds of the 29th of No- 
vember 1724, or under the deeds of 1727, in preference to the defen- 
dant's demands, under a deed of a prior date in 1724; and ſubmits 
to the court, that the plaintiff is precluded from this after the pro- 
nouncing of the decree. 


Or, if he is not precluded by the decree, that this bill is impro- 
per ; becauſe the plaintiff may then come under the decree, in or- 
der to have it ſettled, whether he has not a priority, 


The aſſignments, which tack the plaintiff's deed to the old mort- 
gage and judgment, bear date only in 1751 and 1754. 


The priority between the plaintiff and defendants, in the former 
cauſe, is the material point put in queſtion there. 


What is prayed by this bill is, in effect, to alter and do what is 
directly contrary to the former bill, but not to reverſe it. 


There is no inſtance where this court has made, between the ſame 
parties, two oppoſite decrees, in two different cauſes; and therefore 
the preſent bill 1s totally! improper. | 


Nor can there be any caſe cited, where this court have allowed of 
tacking incumbrances after a decree has been pronounced ; and whe- 
ther this is within or without the former decree, quacumque via * 
it is improper, and the demurrer ought to be allowed. 


Mr. Yorke, council of the 3 ſide: 


4 | This 


in the Time of Lord Chancellor HARDwI CEE. 811 
This is a bill prime impraſſionis. 


There are only two ways of proceeding: 


Either, after a decree is ſigned, and inrolled, by a bill of review; 
or, if not ſigned, there muſt be an application to the court to bring 
a ſupplemental bill, in the nature of a bill of review; and an origi- 
nal bill cannot be brought to affect or alter a decree, unleſs in a 5 
caſe where the decree was obtained by fraud. 


The rule, with regard to tacking, is, that a third incumbrancer 
taking in the firſt to give him a priority to the ſecond mortgagee, 
muſt have no notice of the ſecond at the time of his money lent; 
but this has never been allowed after a decree, nor do I know it has 
been ſuffered even after a bill brought. 


Mr. Hoſtins, of the ſame fide : 


The matter, which is diſcovered, is not a matter exiſting before 
the ſuit, but ſubſequent ; and if this ſuit was ſuffered to go on, there 
would be two claſhing decrees with each other, 


This bill admits the priority of the defendants; and therefore, 
if we have obtained a right by the decree, which directs our mort- 
gage to be paid in the firſt place, this court can never, by a tranſac- 
tion between the preſent plaintiff and a ſtranger, vary the decree, as 


to a right actually attached to the defendant. | 


Such a proceeding as this would be big with abſurdities ; becauſe, 
ſuppoſing the plaintiff ſhould have a decree, yet, if another incum- 
brancer hereafter diſcovers a mortgage precedent to the plaintiff's, 
he may, with an equal right, bring an original bill to vary the firſt 
decree and the ſecond, fo that there will be no end of litigations if 
this was to prevail. 


Loxpd CHANCELLOR, 


If a bill of this kind was ſuffered, it would make great confu- 
ſion in the proceedings of this, court, and introduce the utmoſt in- 
CONVENIENCE. | 


As to the third mortagee's taking in a prior ſecurity, in order to, 

ſt and diſplace the ſecond mortgagee, I am clearly of opinion, 5 9d mote 
ou an P ace C ECO Ortg = » | y P » gapee cannot 
that ſuch a tranſaction, after a decree to account, and before the take in a 
Maſter has made his report, will not avail to the prejudice of the Priat fecurity, 


| to diſplace a 
ſecond mortgagee: and therefore do allow the demurrer. Pen. eee 


| gagee, after 2 
decree to account, and before the Maſter has made his report. 


Kemp 
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Caſe 300: Kemp verſus Mackrell, Auguſt 7, 1754. 
= 8 Cr oſsbill had been diſmiſſed with coſts, but before the coſts 
eumſtances of were taxed or aſcertained, the plaintiff died. 
this cale, | ü 


though the . | | . 
plaintiff died The queſtion was, Whether the defendant can revive, or there 


beforethecoſts can be any method of proceeding in reſpe to theſe coſts. 
were taxed, yet 


the defendant SP , ; 
may revivefor The general rule is, that coſts moritur cum perſond, and it was 


thoſe colts. ſaid there was nothing to diſtinguiſh this out of it, nor does the caſe 
fall within any of the exceptions to the rule. 


LokD CHANCELLOR. 


Upon the general rule as laid down, there can be no revivor ; 
otherwiſe, if the coſts had been taxed. 


The feht to I always held this to be a hard rule, and a very nice diſtinction, 
coſts is the the right to coſts, is the ſame before taxation as after, only the 


lame before quantum has not been aſcertained, 
taxation As 


after. 


This, I think, is one of the cafes where the court ought to diſ- 
penſe with the ſtrict rule. 


Where there is a particular fund to anſwer the coſts, the court 
will direct them to be paid out of that fund. 


The cauſe was heard on the original and croſs bill at the ſame 
time, and the decree in the original bill gave the defendant his coſts 
out of the ſurplus. 


A eroſs bill i The croſs bill is a defence, and always conſidered ſo, and there- 
22 and fore but one cauſe; the court having given the defendant his coſts 
o connected 8 . © | 

with the ori- in the original bill, can any thing be more natural than to deduct the 
ginal ; they coſts he was to pay on account of the croſs bill, out of what he is to 
are aways but TECCIVE ON account of coſts upon the original bill? 
as one cauſe. - a | 
I am of opinion the taxing of the coſts in the croſs bill ought to 
have been ſtayed till the Maſter had taken the account in the origi- 
nal, and it was ſeen what was due to the defendant in that cauſe, 
and that both are ſo connected together, they can be conſidered but 
as one only, and therefore the exception to the Maſter's report, for 
not allowing the defendant in the croſs bill to revive for the coſts 


againſt the plaintiff, who is dead, ought to be allowed, 


3 In 


I: 


in the Time of Lord Chancellor HARD wICEE. 813 


In the matter of Thomas Ho ogan a lunatich, Ap 9, Caſe 301. 
1757 


H E petitioner had taken all the affidavits before himſelf not- Adi ta- 


withſtanding he had been Solicitor throughout in the cauſe, ken before a 
| 71 *& 2 perſon who 


| f | was a ſolicitor 
Logp CHANCELLOR, | | in the cauſe, 


cannot be 


If I had known this at the time, 1 would not have ſuffered __ 8 


affidavits to have been read. 


At common law it is always objected to, and diſcountenanced, The petition 
and equally ſo in equity, from the inconvenience that would ariſc gn "yg 
if ſuch a practice was ſuffered ; for this, and other reaſons, the pe- rected io come 


tition was diſmiſſed with coſts to come out of the pocket of the out of the ſo- 


ſolicitor, who thus very improperly took the affidavits. pros. ro 
affidavits. 
Ex parte Birchell, November 1, 1754. Caſe 302. 


N application on the behalf of Sarah and Mary Birchell, infants, A guardian 


that a guardian may be — Sarab being 19, and Mary 1 r 


pointed, 
12 years of age. though no 


cauſe is de- 


And at the ſame time Mr. Croucber applied for leave to marry Pena, 


A 
Sarab, the relations aſſenting. _ 7” 3 4 


LoRD CHANCELLOR, 


The firſt part of the petition is neceſſary, as one of the infants is 
ſo young. 


But there is no ſort of occaſion for hs latter, and goes upon a 
miſtake and r of the marriage bill. 


If perſons would attend to the Rubrick, which is now of 150 
years ſtanding, they have a very eaſy method to purſue by publiſhing 
the banns in the church, and if there is no lawful impediment, no- 
thing can prevent the marriage. 


When I conſider the Rybrich, and the act of uniformity, which 2 7. 1 7 
takes in the very text of the Rubrich, I am aſtoniſhed how licences {4 hs wi 


ſed his wiſhes 
ever got footing in this kingdom ; and, for my own part, I could that all war- 
riages Were 
wiſh, that all marriages were by publication of banns only. 3 
tion of banns 


Yor. HE © | ”.4- I have only. 
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I have lately had a young gentleman and lady out of Glhucgſlerſpire, 
whoſe fortune was only 8ool. to petition me for leave to marry, 
which was putting themſelves to a very needleſs charge, and there. 
fore I mention this, to prevent, for the future, the trouble and ex. 
pence to parties in ſuch applications. 


The unele, Mr, Robert Birchell, appearing in court, who is like. 
wiſe the only acting executor under the will of the father, in which 
all his perfonal eſtate is divided in equal ſhares between the two 
daughters and his wife, agreeing to accept of the guardianſhip at the 
deſire of the infants his nieces, he was appainted accordingly, though 


no cauſe was depending. 


And Lord Chancellor ſaid, after the order is drawn up, and he is 
properly guardian, it will be in his diſcretion to approve or not of the 
match propoſed, but would give no directions himſelf on this part of 
the petition. 


Caſe 303. Ex parte Catcot, November 1, 17 54. 

TRE HE petitioner, who was adminiſtrator of Tyrrel, a bankrupt, 
E. . applies to the court ſor the bankrupt's allowance, he having 
ned to the made a neat dividend of 10 s. in the pound. 

N al- 

owance, 


where ke has Lord Chancellor ordered that the aſſignee, out of effects in his 
divided 100. hands, ſhould pay the allowance to the petitioner, at the rate of 


in the poun 
® Vide Ex 
parte Trep, 


d 


5 per cent. on the money got in, not exceeding the ſum of 200/.* 


1 I. Ath. 208. 


Caſe 304. 


Maitland verſus Wilſon, December 17, 1754. 


LoRD CHANCELLOR, 


Where a plea A Bill was brought to impeach the defendant's purchaſe. of an 


only, and is 
directed to 
ſtand for an 


anſwer; the 


words with 


liberty to ex- 


cept muſt be 


added, to pre 
vent the eſla- 


| brocherelief eſtate that belonged to Mr. Haſlewood of Worceſterſhire, for 


fraud and impoſition, and inſiſting it ſhould be conſidered only as a 
mortgage, the defendant not having paid near the value. 


The defendant pleaded the purchaſe deed, the ſeveral ſums which 
were the conſideration, and, amongſt the reſt, a ſum of 4958 J. odd 
money, really paid. 


Hiſhing it as a 


good anſwer. 


But then it was pleaded ip ſuch a manner, that it ſeems rather a 
recital of the purchaſe deed ; whereas it ought to have been pleaded 
diſtinct and ſoparate from the recital, and ſhould have been averred 
by the plea, that the ſaid ſum mentioned as the conſideration in the 
deed, was really and bona fide paid. 

3 | This 


in the Time of Lord Chancellor HARADwICEE. 815 


This being a plea to the relief, and not to the diſcovery, if I was 
to direct it ſhould ſtand for an anſwer, without the words, with 
liberty to except, it would be eſtabliſhing it as a good anſwer, 


and therefore, to prevent this, it is neceſſary theſe words ſhould 
be added. * 


Radford verſus Wilſon, the ſame day. Caſe 305; 
LoRÞ CHANCELLOR, 


1 the preſent caſe there is a plea put in of a purchaſe for a valu- Where the 
able conſideration without notice, cloathed with a poſſeſſion of .. 
40 years, (for the eſtate was bought in 1714), and 44 equity ſpecial in- 
ſet up by the plaintiff, the iſſue in tail, is, that there was notice of fences of 
the will under which the eſtate-tail was created, and that there plaindif: title 
ought to have been a recovery ſuffered in the Lord's court by the on the defen. 
tenant in tail, the anceſtor of the plaintiff, at the time the eſtate in wn 1 > il 


queſtion was purchaſed by the perſon under whom the defendant generally is 
claims, and that a bare ſurrender only is no bar. 7.0 ſufficient, 


It has never been laid down, that a common recovery is neceſſary 
to bar an eſtate-tail in copyholds, and therefore I am of opinion, that 
an equitable eſtate-tail in a copyhold will be barred by a ſurrender in 
the Lord's court. | 


Some judges who have ſat here have been of opinion, that an equi- 
table eſtate-tail at common law might be barred, even by a deed of 
bargain and ſale inrolled; but it has been held otherwiſe ſince, and 
now a recovery is necedlary. | | 


Here the inſtances of notice charged in the plaintiff's bill are 
particular and ſpecial, to which the defendant has given no anſwer, 
and therefore the muſt be over- ruled, for a general denial of 
notice is not ſufficient, it muſt be denied as ſpecially, and particu- 
| larly as it is charged. 


Hawhky verſus Taylor, the ſame day. | Caſe 306. 
/ [ H E bill Rates a right is the plaintiff to a quart in every four & general de- 


llow- 
buſhels of corn, brought to the market at Brentford, for toll, 8 bill; 


by virtue of a grant from King James the firſt, and that, in conſide- the 5 

ration of this, his anceſtor built the market- place, and he is himſelf — blew. 

at a great expence in repairing It, ſelf being 
clearly a queſtion at law. 


And 


* 
— — — r ] ˙ͥö ˙Ü¾ .. ——ßÜ. ett — 
— — * . 


— 22 - o « 
n . 
——— Jaw uy — — — 5 — a — 
— * — 933 — — — 
ay — 
1 4 - o * — 
— 
_ * * — -» == 


jus 2 22 — — ew + _— 
— — —̃ — 
— — on — — 2 
3 RG = > ds 


816 CAS E S Argued and Determined b 
And further ſtates, that the defendant, in order to incroach upor | 
this right, and prevent the corn being pitched in the market as the 
grant directs, in combination with ſevera] farmers in the neigh- 
bourhood, has contrived that ſamples of corn ſhould be brought 
to his houſe, and hung up there, where the perſons who have oc- 

caſion to buy, may come and deal by ſample for what corn the 
want, and inſiſts that this is an incroachment upon his right, and de- 


frauding him of the toll, and therefore has — his bill for a 
diſcovery of theſe matters. 


The defendant demurred to the bill, for that it was a mere queſ- 
tion at law, and the matters of fact ſet forth by the complainant 


himſelf are inſufficient for him to proceed upon, or to oblige _ 
defendant to anſwer. 


LorD CHANCELLOR. 


This is a caſe Hricti juris, and if the plaintiff is Lord of the mar- 


ket, under a grant from the crown, he may bring an action at 
law. by 


Either the corn lodged at the defendant's is liable to toll, or 
not liable, which may be determined upon an action. 


If the defendant ſtops the corn from being brought to market, 


it is a foreſtalling, and an indictment may be preferred againſt him 
upon that account. 


So, that upon the circumſtances of this cafe, there is no fort of 


equity which will intitle this court to interpoſe, and conſequently 
the demurrer mult be allowed. 


Cafe 307, {Ex parte Mathews a Bankrupt, December 20, 1754. 


A perſon un- M R. Gary proved a debt under the commiſſion in the right of 
22 rus a his wife, amounting to 5000/. being her fortune under a mar- 


ruptcy may Tlage ſettlement, and has alſo. brought an action at law in his 


4 ＋ ag own right, for a debt due to him for goods ſold and delivered, 


his wife, and 
yet bring an The debt proved under the commiſſion being ſo large, prevents 


| ation ms the petitioner from having his certificate, 
own right for | 


a debt due to 
* himſelf from 


. LoRD CHANCELLOR. 


The court undoubtedly will never ſuffer a creditor, to ſplit a 
demand, and prove part under the commiſſion, and proſecute; at 
the ſam time, a bankrupt for the remainder at law. 


But 


in the Time of Lord Chancellor Hazywicke. 817 


Bat this caſe is quite different; for here are two remedies and dif- 
ferent rights, and, I ſhould apprehend, he might even have done it, 
if the debts had been both in his own right. | 


The preſent is the ſtrongeſt inſtance that can happen, the debt of 
30001. being ſecured to the wife by a judgment before marriage, 
-and will furvive to her, if the huſband ſhould die before her. 


Suppoſe one debt had been due to Mr. Gary by bond, and ano- A creditor by 
ther upon an account current, and he had brought a bill here for _ — 
the account, and an action at law upon the bond; theſe are two current, may 
diſtinct things, and therefore the court will let him go on, both in Prins.» bit 
law and equity : latter, and an 
| action upon 

If, indeed, he was to bring a bill in equity for an account cur. e former. 
rent, and an action at law for a particular item in that account, the 


court would in that caſe oblige the plaintiff to make an election. 


In caſes of bankruptcy- the court may determine in a ſumma 
way, and exerciſe a diſcretionary power; but notwithſtanding this, 
they govern themſelves by way of analogy to the uſual and ordinary 
proceedings in the court of chancery : and as the ſame rule would 
hold in the point of election, if Mr. Gary was carrying on a ſuit by 
bill here for one demand, and by action at law for the other, I 
am of opinion, in this caſe likewiſe, he ought not to be reſtrained 


from his double remedy, and therefore the petition muſt be diſ- 
miſſed, | 


Baldwin verſus Mackown, January 18, 1754. Caſe 308. 


A2 bill brought againſt a defendant, who was no party 
to the original bill, to anſwer the matters charged in the 
original bill, 


The defendant- demurred ; and for cauſe of demurrer ſhewed, 
that he was no party to the original bill, nor was any new matter 


pretended in the ſupplemental bill to be ariſen ſince the filing of 
the original bill, 


The demurrer allowed by Lord Chancellor. 


Vor, III. 9 Y | ATABLE 
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Abatement, 


not obliged to bring” a bill of revivor, 
but may file a new bill, Page 486 


Account, See titles Decree, Maſter in 


Chancery, Peſne Pzofits, Infant, Tiches, 
Bill of Revivoz, 


A plea of a ſtated account to all matters before 
accounted for is bad; it ſhould aver, that it is 

| juſt and true to the beſt of the defendant's 
knowledge and belief. 70 
Where a bill not only impeaches an account, 
but charges the plaintiff has no counter- 
part; if the defendant pleads a ſtated ac- 
count, he muſt annex it to his anſwer. 303 


Adminiſtration and Adminiſtratoz. Vide 
titles Etetutoz, Spiritual Court, Par⸗ 
ſhalling of Allets, &c. Next of Bin. 


A bill brought by a creditor of an inteſtate for 
100 J. on note, charging that the admini- 
- ſtratrix promiſed to pay it as ſoon as ſhe 
could get in effects, to which ſhe pleaded 
the ſtatute of limitations, and that ſhe made 
no promiſe to pay the note, tos general; for 


fhe ſhould have pleaded ſhe made no promiſe to 
pay out of aſſets. 70 


A Plaintiff on the death of a defendant is 


If the principal is barred, the intereſt is fo like- 
wiſe. Page 71 
Though the mother took out adminiſtration 
during her daughter's minority, yet the 
moment ſhe comes to the age of 17, ſhe is 
ipſo facto adminiſtratrix, and ſo conſidered 
by relation from the beginning. 422 
An adminiſtrator durante minore ætate, is in 
general a competent witneſs after the admi- 
niſtration is determined. 603 
A truſtee is conſidered in this court as ha- 
ving no intereſt at all, and is examined by 
order every day; but an executor or admi- 
niſtrator in truſt have been determined not 
to be capable of being examined ; the ground 
of this diſtinction is, that an executor is an- 
ſwerable for devaſtavits, &c. which ma 
give an improper bias to his mind, and the 
poſſibility of male adminiſtration has induced 
this court to reject him as a witneſs; 604 
An adminiſtrator durante minore @tate cannot 
ſue, nor can he be called to account but b 
the executor, and he is not anſwerable to 
any other perſon for whatever he may do 
during his adminiſtration. 604. 
If an action at law ſhould be brought againſt 
an executor, ſuch adminiſtrator may be in- 
troduced as a witneſs for him, and if fo, it 
would be hard to ſay, he may not be exa- 
mined in equity, 605 


He 


A Table of the Principal Matters. 


He is very little more than a perſon appointed 
al colligendum bona, or adminiſtrator pendente 
lite, who are always admitted as witneſſes, 

| Page 605 

After ſuch adminiſtrator has poſſeſſed himſelf 
of effects, if brought before the court with- 
out the executor, he may demur for that 
cauſe. | 606 

The bill charged the adminiſtrator durante mi- 
nore ætate had not accounted, and delivered 
over the aſſets received to the executor, who, 
by her anſwer, inſtead of infiſting ſhe had 
accounted, ſubmitted to pay, this made her 
an incompetent witneſs. 605 


Action. 
Though an action be brought for ſeveral des 


mands, and à judgment for one only, it is 
as much a judgment as if there had been a 
particular determination upon each. 627 


Acts of 3 See title Meir at 


Enacting words, if they take in the miſchief, 
ſhall be extended for that purpoſe, though 
the preamble to the ſtatute does not warrant - 
it. 205 

Where a new act of parliament is made to al- 

ter the law, it is the buſineſs of judges to 
mould their practice ſo as to render it con- 
formable to the legiſlature, 207 

*No inſtance of applying for an act of parlia- 

«ment for the marriage of a young lady, 

ho has a money portion only, merely be- 
cauſe ſhe is an infant. 613 | 

The reaſon why ſuch applications have been 
made in reſpect to real eſtate is, that the 
rights of infants ſhall not be bound by any 
agreement in relation to it, unleſs the huſ- 
band ſhould have iſſue by that marriage. 

613 


them. 


Ademption, Vide titles Satisfaction, Evi⸗ 
dence. 


Ademptions are "confined to ſuch inſtances, 
where a teſtator applies a ſum of money 
to the ſame purpoſe, for which he had before 
given the legacy. 183 


' Advowſon, See title Preſentation to a 
Church oz Chapel, 1 


An advowſon in groſs will not paſs by the 


word lands, but by the words tenements 


and hereditaments it will 460 
An advowſon in fee in groſs is aſſets by de- 
ſcent, to ſatisfy bond creditors, 465 


A mortgagee muſt accept of a mortgagor's no- 
minee to an avoidance of an advowlon ; for, 
inſtead of bringtng a bill of forectofure, he 
ſhould have prayed a ſale of the advowſon. 
Page 559 


Aﬀeivavits, Sce titles Dath, Bill, Fine, 
Commitment, 


Where a bill is merely for a diſcovery of a 
deed, or for producing it at law, no affida- 
vit is neceffary ; otherwiſe, where the plain- 
tiff wants to change the juriſdiction from 
a court of law to a court of equity. 132 

Affidavits taken before a perſon who was a 
ſolicitor in the cauſe cannot be read. 813 

The petition diſmiſſed, and the coſts directed 
to come out of the ſolicitor's pocket who 
took the affidavits. 813 


Agreement. See titles Purchaſe, Inkant, 


Articles, Parol Evidence, Specific Per⸗ 
foxmanre, Dean and Chapter, 


Where an agreement has been reduced to a 
certainty, and the ſubſtance of the ſtatute 
of frauds, &c. complied with in the mate- 


rial part, the forms have never been inſiſted 
upon. Ex 503 


Where there is a complete agreement in wri- 


ting, and a perſon who is a party, and 
| knows the contents, ſubſcribes it as a wit- 
neſs only, the is bound by it, for it is a 
ſigning within the ſtatute, | 504 


Agreement under Yand, See title Parriage 
Wyocage. 


Agreement Parel. See titles Dtatutes of 


Frauds and Perjuries, Agreement, 


H. in herlife-time agreed with M. to convey to 
him her intereſt in a lifehold eſtate for 300 /. 
to be paid at 3 inſtalments, and two of 10010. 
each were paid by M. accordingly, but be- 
fore the third payment, an. accident hap- 
pening which made the thing more valuable, 
and H. inſiſting on an advance, M. agreed 
to give 140/. more, but H. dying ſoon af- 


ter, nothing further was done, nor the con- 


veyance executed: Lord Hardwicke decreed 
the agreement to be carried into execution 
in favour of the adminiſtrator of H. againſt 
M7. and the heir at law of H. I 
Delivery of poſſeſſion, or payment of money, 
is a part performance of an agreement not 
reduced into writing. 4 


Agrcement, 


a 
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146 and when not. pry 
Specific Perfozmance. 


In this court will not entertain a bill 
for a ſpecific. performance of contracts for 
chattels, or which relate to merchandize, 
but leave it to law, where the remedy is 
much more expeditious; but, in the preſent 
caſe, the agreement not being final, but to 
be made complete by ſubſequent acts, a bill 
to catry it into execũtion will be allowed. 
. 21 andy Arfinſs Page: 383 
The court ought to weigh with great nicety 
caſes of this kind, before they determine the 
bill proper, where it is a mere perſonal 
 ehattel. * 1 + | r 41:11 385 
Every agreement of this ſort ought to be cer- 
tam; fair and ſuſt in all its parts, or this 
court will not decree a ſpecific perform- 
ane! n en u 6: 1} 2:5 


| „3101 34 n i 55-46 
Agreement on Marriage. Sex titles Det- 
'. tlement after Parriage, Ilue. 


Annuity, See titles Surplus Aber title Le⸗ 
gacy, South⸗ Sea 82 other Stock, Inte⸗ 


The plaintiff intitled to an annuity of 200 /. 
a year for life, out of Sir R. £.'s eſtate, 
being a priſoner in the Hleet, ſold to R. D. 
three fourths of the annuity for 1050 J. and 

in the deed there was ar proviſo, that if 

the plaintiff ſhould at any time deſire to pur- 
chaſe back the ſaid three fourths, and give 


ſix months notice in writing to R. D. his | 


executors, &c, and pay the 1050/7. then K. 
D. his executors, c. ſhould reaſſign to the 
' plaintiff: at the time the parties met for 
the execution of the deed, R. D. inſiſted 


upon an indorſement on the back of it, and | 
figned by the plaintiff, that if the plaintiff | 


ſhould repurchaſe or redeem the three fourths 
of the annuity, it ſhould be upon payment 
of 1050 l. and 751. and all arrears : the 
plaintiff being in perfect health, and under 
_ the age of twenty-two years when he exe- 
cuted the aſſignment, brought his bill to be 
relieved, and that on payment of what ſhall 
be due for principal and intereſt, the de- 


fendants may be decreed to reaſſign the an- 


nuity. 


« Lord Hardwicke was of opinion the plain- 


tiff in this caſe was intitled. to a redemp- 


tion, and that the annuity he granted ought 
to be reconveyed on his payment of 1050/7. 

with legal intereſt, to be computed from 
the 1ſt of June 1737, the date of the deed, 
but directed, if any ſums were advanced for 
Vo I. III. 


4 


See titles Datch, | 
| | The court hath very prudently avoided laying 


x 


| | the inſurance of the plaintiffs life, they 
ſhould be added-to the 1000 J. and carry 31 
per cent. intereſt from the reſpective times of 

paying the ſame,” “. Page 278 


down any general rule in caſes of this kind, 
beyond which they will not go, for fear the 
ſohemiſts, for exorbitant intereſt, ſhould 
find out other means to avoid the equity of 
this court. 279 
There is a ſtrong foundation to conſider this 
as a loan, for moſt of theſe bargains are 
merely loans, but turned into this ſhape to 
avoid the ſtatute of uſury. 1 51 BJ9 
There. is little difference between the meaning 
of the word redemption. and repurchaſe ; and 
in the indorſement they are uſed promiſcu- 
douſly, which ſhews the parties themſelves: 
_ + conkidered it as a power to redeem; 280 
There, being no covenant to repay: the. mo- 
ney does not make it leſs a mortgage, for 
the /Ye/h and molt copyhold mortgages have 
not this covenant, TW 280 
Lord Hardwicke was of opinion, that the dif- 
feronce in the value of annuities for one's 
, own; life, and chat of another, has been in- 
titely: cauſed by the dealers in theſe annui- 
. 3 
The variation of the terms was taking advan- 
tage of the plaintiff's diſtreſs, and. ſo infect- 
ed the whole caſe, that Ford Hurdiuicte 
determined. the agreement, ought to be to- 
| | tally ſet aſide, bn ITT © 1” 
| Lady C. H. gave the reſidue of her eſtate in 
traſt to pay the produce thereof to Lady 
Dudley for life, for her ſeparate uſe, and 
after her death to her children, and ap- 
pointed B. executor. Lady Dudley want- 
ing money took up 120. of B. and grant- 
ed him an annuity, of 40 J. during her life, 
and directed B. to pay himſelf out of the 
produce of the. reſidue of Lady C. H.'s 
eſtate, by quarterly payments. 
Lord Hardwicke ſaid, Lady Dudley might 
contract to raiſe. money by loan, but not 
by annuity, as it is too large an anticipation, 
and therefore ſhe was allowed to redeem the 
annuity from the begining, though made 
irredeemable, and the payments. already 
made directed to be applied in diſcharges of 
the intereſt in the firſt place, and afterwards 
in ſinking the principal, and the refidue to 
be paid out of the produce of the teſtatrix's 
eſtate” | +1. ic S&T 
Where an annuity is given to a relation, for 
life, and it has been paid for any.length of 
years, without a deduction for the land tax, 
it will be preſumed to have been ſo paid by 
mutual conſent, and the payer is not inti- 
tled to be relieved. 3573 


Anſwer: 


cc 


9 2 


vad: oh | | | 
Adder. ee cafes g Welten ws, 
Exceptions, Patliament-Btll amended, 
- Commiſſion Dath, a tion, Kale, 1 
Demurrer. | 


No defendant by his ani can ae: the 


rights of other parties. © - Page''242 
The original bill brought for diſcovery only, 
the amended bill prays relief; the anfor. 
to this is to be conſidered as a part of the 
" anfwer to the original bill, as much as if 
ingroſſed in the ſame parchment, and a part 
of the ſame record. 303 
A huſband's bringing a bill againſt cite is 
admitting her to be a feme ſole, and ſhe muſt 
put in her anſwer as ſuch. 478 
The court will not allow a defendant to amend 
an anſwer by ſtriking out of it the admiſſion 
'6f a fact, by which the plaintiff would be 
"deprived of the benefit of this evidence, 
eſpecially as he does not ſwear he was ſur- 
priſed into it, or ill adviſed in ſetting it 
forth. 522 
The party is not bound by an admiſhon' of a 
_ conſequence in law, or a conſequence in 
1 for the court is to — of the law. 


523 


ö 


, e ses title Award. 


T o a bill brought againſt an arbitrator, ſeek- | 
ing a diſcovery of the grounds on which 
he made his award, he pleaded in bar, that 
he was not obli to ſet them forth: 
„ Lotd Hardwicꝰ thought it unreaſonable 
he ſhould} be put to fo much trouble and 
expence, and allowed the plea.” 644 
If there be a palpable miſtake or miſcalcula- 
tion, che party aggrieved may bring his bill 
_ againit the party in whoſe favour the award 
is made to have it rectified, and not againſt 


the arhitrator. 644 
id 


See titles cleats, Dpecific 
ozmance, 


Perf 


| 7. W. tie plaintifs father, by articles before 
marriage, had the eſtate in queſtion limit- 
ted to him four life, and after his death to 
H. his intended wiſe; for life, and after her 
death to the uſe of the heir male of T. . | 
on the body of H. and by ſettlement be- 
re marriage, declared to be in performance 
of the articles; the premiſles were conveyed 
ed in the ſame manner. T. V. in his 
lifetime borrowed of D. 3001. and con- 
veyed the eſtate in queſtion to her and her 
hems, ſubject . to redemption ; and the re. 
*7Þreſentatioes of D. in conſideration of 214 /. 


;  Þatd.to0 them by K. and T. JV, in conſidera- 


aides, | 
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tion of 36 J. paid to him, conveyed the 
equity of redemption to K. who inſiſted he 
: o notice of the articles or ſettlement 
tl after the death of T. M. and. likewiſe on 
his being a purchaſer for a valuable conſi- 
deration. The pläintiff, the only ſon of 
the marriage,  infiſted T. V. was intended 
to be but "tenant for life, with remainder 
to his firſt and other ſons in tail; that he 
is a purchaſer under the marriage articles, 
which are to be conſidered in the ſame 
light- as if they had been ſtrictly carried in- 
to execution. Lord Hardbicte was in- 
clined to think, that the limitation in a ſet- 
tlement to , R. for life, and to the uſe of 
the heir male of his body, had created an 
eſtate tail in him, and that the plaintiff 
has not the legal title to this eſtate; and if 
- he had, was not intitled to come into equi- 
ty for deeds and writings, till he had elta- 
dliſhed his title firſt at law, and therefore 
diſmiſſed the bill, ſo far as it prays to ſet 
> the mortgage, but left him at liberty 
to redeem X. the aſſignee of the mortgage. 
Page 291 
Where by articles an eftate is to be limited 
to A. far life, to his wife for life, remainder 
to the heirs of the body of A. this is con- 
ſidered here as an eſtate for life only in the 
father, and the ſettlement made aff er ſhall 
be IEEE by the arcicles before marriage. 
29 
But though it has been done between * — 
to the articles and ſettlement, and mere vo- 
lunteers, yet not againſt a purchaſer. 293 
The court will not conſtrue words which 
make a legal eſtate - tail to be carried into ſtrict 
ſettlement, except in the caſe where there 
are articles as well as a ſettlement. 294 
Where there are two equities, he who has a 
ſuperior equity ſhall carry it; and as the 
ſettlement here was before marriage, the 
defendant as a en has a ſuperior equi- 


ty. 295 


Aﬀers. See titles Erecutoz, Aﬀets mar- 
ſhalled. | | 


An alienation of aſſets by an executor is good 
at law, unleſs done colluſively. 237 
The court now make a complete decree in 
bills for an account of aſſets, by giving the 
party his debt likewiſe, 263 
A deviſee of an annuity for life charged on the 
perſonal eſtate, where there is a deficiency 
of aſſets, ſhall abate in proportion with the 
other legatees; determined on the authority 
of Halton verſus Allan, before Sir Jeſeph 


** 693 


Allets 


4 Table of the Principal Matters. 


my 5 en $$ 70 2 7 ae | 
Aﬀets by Deſcent, and in the Yands of 
Bi Anden Bs the Heir. 1 a 


Sir V. F. in his father's life-time, in confide- 
ration of a marriage bars had, and of 2000 l. 
rtion, limits the eſtates mentioned in the 
deed to the uſe of him and his wife, and 
their iſſue; and covenanted, within fix 
months after his father's death, to levy a 
fine, and ſuffer a recovery for aſſuring the 
premiſles to the uſes in the releaſe, with a 
power. to reyoke thoſe, and create new; he 

+ accordingly did revoke them; and on ſuf- 


fering a recovery of theſe eſtates, he con- 
to two perſons and their heirs, the | 


' IF | 
eſtate to the uſe of himſelf for life; and 
then created a term of 2000 years for raiſ- 
Ing portions for daughters and younger 
children, remainder to his firſt, &c. ſons in 
tail male, remainder in fee to himſelf. The 
executor of a bond creditor of Sir V. F. 
brings a bill for an account of his perſonal 
eſtate, and if that falls ſhort of ſatisfying 


the debts, prays that a ſufficient part of the 
real eſtate may 


ſets of Sir V. F. the lands comprized in a 
. ſettlement made after his marriage are not 
liable to his debts by ſpecialty, for they 
are not ſpecific liens upon the eſtate. 
| Ws Page 631 


Alete marſhalled, and in what Opder 
Debts are to be paid, See title Dpecifick 
Legacies, | 


AM. agreed to purchaſe an eſtate of the plain- 
ufs for 1200 l. but died before he had paid 
the whole purchaſe money; M. by will, af- 
ter giving 8ool. legacy to his ſiſter, deviſes 
the eſtate purchaſed, and all his perſo- 
nal eftate to J. X. and makes him exe- 

cutor: J. K. commits a deva/tavit of the 
perſonal, and dies, and the purchaſed eſtate 
deſcends on B. K. his ſon. The court, to 

ive the legatee a chance of being paid her 
__ out of the perſonal aſſets, directs the 
plaintiff to take his ſatisfaction upon the 
purchaſed eſtate for the remainder of the 

purchaſe money, 272 


Aſſets deſcended on the heir at law mult be 


applied ro the payment of debts, before the 
lands can be charged which are ſpecifically 
Aeviſed, ; 556 


Attachment, See title Solititoz. 


be ſold: Lord Hardwicke | 
| ſaid, the real eſtate having never been aſ- 


Actoney and Solicito), | See title @blicits}, 


A matter coming to the knowledge of the 
party's attorney, &c, before the cauſe was 
heard, is notice to the party himſelf,” Page 

Though a country attorney acts by 1 

in cauſes in this court, yet he is to be con- 

ſidered as the ſolicitor likewiſe, though he 
| reſides in the country; and what is known 
to him is conſtructive notice ts his clients. 


The wife and executrix of an attorney n 
a bill for money due for buſineſs done by 
her huſband, as the defendant's attorney. 

A demurrer to the relief, as a remedy, is at 
law under the ftatute of 2 Ges. 2. for the 
better regulation of attorneys and ſolicitors. 
« Lord Chancellor Hardioicte allowed the 
demurrer.” 740 


Award. See title Arbitratoz. 


If arbitrators are miſtaken in a plain point of 
law, it is a ground to ſet aſide an award; 
otherwiſe, if it had been a doubtful one. 

| 494 

An award being made by judges of the parties 
own chuſing is final, unleſs there is collu- 
ſion, or groſs miſbehaviour in the arbitra- 

tors, 529 

A defendant is not obliged to ſet out the ac- 
count between him and the plaintiff, after. 
an award in his favour relating to that ac- 
count ; for a plea of an award is good, not 
only to the merits, but to the diſcovery, 

| 539 

Arbitrators are not bound to give notice of the 
time they intend to meet, or the particular 

place where, 530 


| 


| 


Bailment. 


Sir John Hartop in 1729 lodged jewels for ſafe- 
cuſtody in the hands of Seamer a jeweller, 
incloſed in a paper that was ſealed, and put 
in a bag, which was alſo ſealed with the 
plaintiff's ſeal, and depoſited at Seamer's 
houſe; and the ſame day his clerk gave a 
receipt for them in theſe words; Which 
„bag fo ſealed I promiſe to take care of 
% fer Sir Jom Har top, for my maiter James 
&« Seamer,” (ſigned) Michael Hull: and in 
the receipt all the jewels were ſpecified. In 
February 1735 Seamer broke both the ſeals, 
took out the jewels, and carried them to 
Mr. Hoare's, the banker's ſhop, and bor- 

rowed 3ool. of the defendant; depoſited 
the jewels as his own proper goods, and as. 
a ſecurity for the 300 J. and gave his pro- 

3 | mitſory 


miſſory 
Hoare's 
John Hartop, he brought an action of trover 


and converſion againſt him; and the jury | 


having a doubt whether the defendant was 
guilty of a converſion, or not, they refer- 


red it to the opinion of the court o King's | 


Bench, by finding a ſpecial, verdict, who 
this day gave judgment for. the plaintiff una- 
nimouſly. RN Page 44 
Sir J. H.'s delivery of the jewels to Seamer, 
is a bare naked bailment of them for the uſe 
of the bailor. 10 1 a 
'The difference between bailing and pledging 
of goods is, that a patonee hath a ſpecial 
property, and a bailee the cuſtody only. 46 
Seamer's — | 
jewels out, and diſpoſing of them, made 
him a treſpaſſer to Sir. F, H. 46 
The preſent caſe falls within the rule laid 
down by Lord Coke, that where A. leaves 
a cheſt locked with B. and taketh away 


the key, there A. does not intruſt B. with | 
the goods, but is a depoſit for the ſafe cu- | 


ſtody only. 47 


* 


No inſtance where a diſpoſition made by a 


mere poſſeſſor of goods hath been held to 
change the property of the owner, where 
they have marks by which they may be 
known. | 57 


— — — 


Bank Notes. 


DANK notes cannot be conſidered as a ſe- 
curity for money, but according to com- 


mon uſage, which regards them always as 


caſh. 232 

Bankrupt, See titles Settlement befoze 
Marriage, Examination of Mitneſles, 
Receiver, Putual Credit. 


It is not uſual to bring a bill againſt a perſon 
for money received of a bankrupt ſince his 
bankruptcy, when you may recoyer at law, 
provided you can prove the perſon who re- 
ceived the money of the bankrupt had no- 
tice of his bankruptcy, and an adlion of 
trover is the proper one for this money. 401 
A commiſſion of bankruptcy cannot  ſuper- 
ſede a decree for a receiver, which 1s a 
diſcretionary power exerciſed by this court 
with as great utility as any fort of au- 


| thority that belongs to them, and is provi- 
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note for the fame fum: on Mr, | 
refuſing to deliver the jewels to Sir | 


ing the ſeal, and taking the | 


fional only, and does not affect the right of 


parties. 564 
A debtor to a bankrupt's eſtate, paying the 
debt to one aſſignee is not a diſcharge ; he 
ſhould have taken a receipt likewiſe from 


„ 


ters. 


the co-aſi z otherwiſe as to an execu- 
tor, becauſe they have each à power ober 
the teſtator's whole eſtate, and conſidered 
as diſtinct perſons. Page 695 
The adminiſtrator. of a bankrupt, 'intitled to 
tte bankrupt's allowance, where he has di- 
vided 10 5. in the poun ca. 814 


| Batgaitts Catching. See title Infant. 
Bargain and Sele. see eie Atöftment. 


Baron, and eme. See titles Antwer, 
Dower, Poney, Power, Poztion, Spi⸗ 
ritual Court, Recovery, Paxriage, 
Term foz Pears, Revocation of a Will, 
Tenant by the. Curteſy, Fine, Sepa- 
rate Maintenance, Choſes in Acton, 
| Ne exeat Keguo, ,Paraphernalia, Set⸗ 
tlement befoze Parriage, London, 


A legacy of 500 J. given under the will of 
A. to B. before her marriage with the plain- 
tiff, who, though he had received 2000 /. 
from other part of his wife's fortune, re- 
fuſed to make any proviſion for his wife, 
whereupon the executor of A. would not 
pay the legacy, and the huſband in 1734. 
bringing a bill for it; the court referred. 
it to a Maſter to receive propoſals from 
the huſband for a proviſton for the wife, 
and on a certificate he never had made any 
ropoſals, the court directed the 50017. to 
be laid out in South-Sea unnuities for the 


| 


benefit of the huſband and wife. 20 
The huſband being dead, his executor -in- 
ſiſted the property veſted in him, and that 
he was'intitled to the principal, and to the 
dividends of the annuities amounting to 
1221. 155. 7 d. Lord Chancellor of opi- 
nion, that ſo much of the former order, as 
directed the Payment of the Sum of 122 /. 
155. 7d. to the executor of the huſband, 
muſt be diſcharged, and the ſame ought to 
be paid to the petitioner,” _ 20 
Had the legacy been the only portion of the 
wife, the huſband would have been intitled 
to the intereſt for the maintenance. 20 
Where a Huſband recovers a judgment for 
the wife's debt, and dies before execution, 
ſhe is intitled, and not his executor, 21 
Where. a huſband has received a preat part 
of a wife's portion, and refuſes to make a 
ſettlement, the court will not only ſtop the 
payment of the reſidue of her fortune to him, 
but will prevent his receiving the intereſt of 
that reſidue, that it may accumulate for her 
benefit. . 21 
A man cannot make a grant to his wife in 
his life-time, being contrary to law, nor 
will this court ſuffer her to have the whole 


2 the 
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of his eſtate whilſt living. Page 752 
Where an eſtate is given to a huſband for the 
livelihood of the wife, he may be conſidered 
as a truſtee for her ſeparate uſe. 399 
To make a ſeparate truſt, technical words are 
not neceſſary. 
No caſe where it has been held, that a mere 


voluntary promiſe of a huſband to a wife, | 


and executory only, ſhall be carried into 
execution by this court. 400 
The wife taking out of the eſtate only an ex- 
creſcent intereſt for a time, does not over- 
turn a will, 437 
Where a huſband dies before he adminiſters 
to his wife's perſonal eſtate, it ſhall not go 
to her next of kin, but to his repreſentative. 


526 


Bill. See titles Anſwer, Replication, De- 
fendant, Decree, Plea, Rules, Account, 


Cofts, Party, Bill of Review, MPeſne | 


2ofits, Afkidavit. Waſte, Aſſets, 
go Wales, Publication, Pꝛochein 
mie, | 


Where a bill prays relief as well as diſcovery, 
an affidavit muſt be annexed that the plain- 
tiff has not. the deeds in his cuſtody, 17 

Three creditors who were within the terms of 
a truſt created by a will for the payment of 
debts, bring a bill to carry the truſts of a 
will into execution ; the reſt of the credi- 
tors brought a ſecond bill for the ſame pur- 
pole, dev | obtained an order at the Rolls, 
that both bills might be referred to a Maſter 
to certify which would be moſt for the cre- 
ditors benefit. Mr, Baron Clark diſcharged 
the order, being of opinion it has never 
been reduced to a general rule, that one 
bill ſhould be depending only where a num- 
ber of creditors are concerned. 602 

The defendant being a priſoner in York gaol, 
and the demand ſo trifling it would not 
bear the expence of removing him by ha- 
beas corpus to the Fleet, it was moved to ſave 
this expence, that for want of appearance 
the bill might be taken pro confeſſo ; the 
court refuſed to do it in this ſummary ay 

| 90 


Bill amended. See titles Bill, Anſwer, 
Rule. 


After a cauſe is ſet down you can only amend 
by making parties, and cannot introduce 
new charges, or put a material fact in iſſue, 
which was not ſo in the cauſe before, but 
ſhould have preferred 'a ſupplemental bill in 
this reſpect. 370 

The court has rather gone too f:r 'n allowing 
the amendment of bil's on znſwers being 

reported inſufficient. 512 


A plaintiff by a falſe ſuggeſtion, that the cauſe 
was at iſſue only, when it was in the Chan- 
cellor's paper for hearing, obtained an order 
at the Rolls for liberty to amend his bill; 
the order was diſcharged, and the cauſe put 
off till next term on paying the coſts, of 
the day, that the plaintiff may have an op- 
portunity of amending his bill. Page 583 


Bill of Jnterpleader, 


An executor as he is in auter droit, unleſs he 
has proved his teſtator's will, is not intitled 
to bring a bill df interpleader till, as ſtand- 
ing in his place, he has made himſelf a 


Bill Supplemental. See titles Bill, Rule, 
Parties, Bill amended, 


Where full directions have not been given, a 
| ſupplemental bill may be brought in aid of 
a decree of this court. 133 
The ſupplemental and the original ought ts 
be conſidered as one bill, and connected to- 
gether. ; 133 


_ Croſs Bill, See title Colts, 


A croſs bill is a defence, and ſo connected 
with the original, they are always conſider- 
ed but as one cauſe. 812 


Bill of Review. 


Lord Bacon's rules in reſpect to bills of re- 
view having never been departed from ſince 
the making of them, the court was of opi- 
nion that the parties who now applied for 
leave to bring ſuch a bill, had not brought 
themſelves within thoſe rules, and diſmiſſed 
the petition. | 26 

It is ſufficient to intitle a party to a bill of re- 
view, if the new proof did not come to his 
knowledge till after publication, or when 
by the rules of the court he could not make 
uſe of it. 4 35 

Where the perſons, under whom the petition- 
ers for the bill of review claim, were fully 
acquainted with the matter now complained 

of 35 years ago, ſuch an efluxion of time 
and knowledge of the anceſtor of the whole 
tranſaction will have great weight with the 
court on ſuch applications. 6 38 

The granting ſuch a petition at this diſtance 
of time would be a very great hardſhip on 
the defendants in the croſs bill, who may 
be deprived of ſome circumſtances, and may 


have Joſt papers they might have availed 


themſelves of when the matter was recent. 
39 


Vor. III. 


| 10 A The 


| debtor, 606 
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The order of diſmiffion was perle from 


to the houſe of Lords, and after a hearing 
of three days affirmed. Page 39 
After the act for making proceſs in courts of 
equity effectual againſt perſons who ab- 


ſcond, there was a doubt whether it ex- 


tended to bills of review; but it is now ſet- 

tled that it does, and therefore the plaintiff 

muſt have recourſe to the ordinary remedy. 
690 


Bill of Revivoz, See Coſts. 


A defendant cannot revive but in one inſtance, 
and that is after a decree to account, be- 
cauſe in that caſe he is conſidered as an ac- 
tor; for till the account is taken, it is not 
known on which ſide the balance lies. 691 

On the circumſtances of this cafe, though the 
plaintiff died before the colts were taxed, 
* the defendant may revive for thoſe coſts, 

I2 


Biſhop, See title Eſtate fo2 Life, 


Bond o2 Obligation. See titles Poztgage, 
Miſtake, Deeds loſt oz concealed, Com- 
miſlarp, Penalty, Parties. 


H. and W. were principals in a bond, and E. 
a ſurety only ; the obligee agrees with H. 
to take four notes drawn by different per- 
ſons, and payable at future days, in lieu of 
the bond, but compelled H. to ſign an agree- 

ment in his own name, and in the names of 
IV. and E. to pay the deficiency, if the 
notes ſhould not produce the whole princi- 

pal and intereſt on the bond: before the 
notes became due, H. and V. were bank- 
rupts ; the obligee having received on! 
500 l. on the notes, brings his bill for the 
reſidue of the principal and intereſt againſt 
E. as a co-obligor. Lord Hardwicke had 
ſome doubt at firſt, but on all the cir- 
cumſtances of this 9 declared himſelf 
fully ſatisfied that the plaintiff was not in- 
titled to relief againſt E. 91 

The court will not determine bonds to be vo— 
luntary if they do not exactly tally with 
the ſum given for them ; but it the contract 
was fairly entered into, without any cir- 
cumſtance of fraud, it has been held to be 
made for a valuable conſideration. 481 

If an obligee will put in a bad anſwer, and 
inſiſt on more than is really due, he ſhall 
loſe his colts here, though intitled to them 
at law, 555 


Books. 


A library of books will not paſs as furniture. 
Page 202 

A buſband deviſed his library of books to A. 
except ten books ſuch as his wife ſhould 
chuſe, and made her executrtx ; held ſhe 
was not excluded from the ſurplus, 229 
The ſtrong reaſon which directed the court in 
the determination. of that cafe was, that 
there was no bequeſt of the books to the 
wife, but the whole to another. 229 


Bꝛokers. 


The ſtatute of 1 Fac. 1. ch. 21. againſt bro- 
kers being of great conſequence to the trade 
of the city of London; the court of King's. 
Bench declined giving any opinion on the 
conſtruction of it, as the caſe of Hart 
and Hoare did not make it neeeſſary for them 
to do it. 53 


| Where a perſon on a building leaſe covenants 
to new build the brick wellbore on the pre- 
miſſes, the rebuilding the ſame, and repair- 
ing others, is not ſufficient to anſwer the 
| covenant, but the leſſee muſt rebuild the 
whole, I2 
Pulling down the fore and back front of houſes 
and rebuilding them, 1s not equivalent to 
houſes intirely new built, for they very of- 
ten drop down afterwards. 514 
Upon a covenant to build, the leſſors are 
. intitled to come into this. court for a 
ſpecific k performance, otherwiſe on a cove- 
nant to repair, 515 
The excluding a member of the committee of 
city lands from being a buyer or a ſeljcr, is 
a good rule, as it prevents fraud, 516 
The court, inſtead of decreeing # ſpecific per- 
formance of the covenants in the leaſe, 
choſe to give relief by way of inquiry of 
damages before a jury, and directed an iſſue 
accordingly, $17 
Sir J. C. lets a building leaſe of 61 years of a 
houſe in Lincoln's Inn Ficlds to 177, who af- 
ſigns over the leaſe to the plaintiff for the 
remainder of the term; he rebuilds the houſe, 
and lays out 5000 /, for that purpoſe, and 
pays the reſerved rent of 40 l. to Sir J. C. 
till he died; on his death, the e be- 
came intitled as firſt remainder-man in tail ; 
for fix years he thought proper to receive 
the rent, and then brings an ejectment, and 
recovers at law for want of the uſual cove- 
nants in the building leaſe; the plaintiff 
| brought 
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brought his bill for an injunRion, and to be 
quieted in the poſſeſſion: © Lord Hardwicke 
directed a new -leaſe to be executed, with 
proper covenants, and the plaintiff to hold 
the premiſſes for the remainder of the term. 


Page 692 | 


Canons, See title Ward, 


Caſe. See titles Elkates in Fee Tail, 


Judge, 
FI 


Lord Keeper Wright's reaſoning in Watts 


HE anonymous «aſe in 1 Vern. 105. is 
a note of a caſe only, and imperfect. 

129 
ver- 


ſus Bellas, 1 P. Vins. 60. was too large, 


owing to his being then new in the court, 
and purſuing the maxims of law too far, as 
to the conſideration of blood to raiſe a uſe. 

| 189 
Difums in reports are not greatly to be re- 
lied on, without the ſtate of the caſe. 


329 
Reports in Chancery in Lord Nottingham's time 
is a book af no authority. 334 


; Certiozari. See title Writ. 


Charity and Charitable Uſes, See titles |. 


Statute of Frauds and Perjuries, Uiſi⸗ 
taz, Yoſpital, Club, Statute of Pozt- 
main. 


The juriſdiction of this court over charities 
does not extend to ſuch, where local viſitors 
are appointed, for if there is a private viſitor, 
then he and his heirs have a right. 108 


Charter⸗Party. 


The plaintiff in a charter- party is right in ſu- 
ing on the whole penalty, though only a 
part of it remained due; but on offering to 
pay principal, intereſt and coſts, the deten- 
dant at law may be relieved in this court. 


=} 555 
Childzen. See titles Father and Don, 
- Paintenauce. 

A father muſt be preſumed to make ſuch pro- 


viſions as will anſwer the purpoſe of chil- 
dreu, and their advancement in the world; 
and the will ought to be fo conſtrued as to 
carry the intention of the parent into exe- 
CuUtion, 


* 


619 


— 


1 


Principal Matters. 


Choſes in Action, 


Choſes in action are not liable to an execution; 
but the creditor may either compel ſatiſ- 
faction, by ſeizing the perſon, or, where 
that cannot be taken, by proceeding to an 
outlawry, and taking the lands as well as 
effects by a capias utlagatum. Page 5 56 

Frequently determined, that a huſband may 
aſſign a wife's choſe in action for a valuable 
conſideration. | 53 

The huſband's death makes no alteration, but 
muſt ſtand in the ſame right as it did at the 

death of the wife's father; for the intereſts 

of the wife, huſband and children were 
then fixed. e 

Bill by huſband and wife for a demand in her 

right; the huſband dies ; it is in the nature 

of a choſe in action, and ſurvives to her, and 

the cauſe does not abate, 726 


Civil Lam. 


Executor and reſiduary legatee in our law is, 
what the civil law calls ani verſal heirs, and 
the ſiſters being ſo made, would have been 
intitled to prove the will, if no executor had 
been appointed, | oo 

Heres teſtamentarius is as to goods, the term in 
the civil law; and executor is a barbarous 
expreſſion, unknown to that law. 301 

Before the Nevells, the father took all the 
child's fortune, the mother none; the grand- 
father of the child, if no grandchildren, 
took the whole, viz. the paternal grandfa- 
ther. | 764 

The Novells were never admitted intirely in 
any part of Europe, but all follow ſome 
uſages of their own. 764 

The 118th Nevell, c. 2. lets in the brothers 
and ſiſters, with the father and mother, ex- 
cluding the grandfather, for by aſcending 
higher, it would admit ſuch a- number of 
perſons, as mult exclude brothers and ſiſters. 
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Clandeſtine Marriage. - See titles Publick 
Anconvenience, Condition. 


Clerk in court. See ticle Six oz Sixty 
Clerks. 


Dir 02 Sixty Clerks in Chancery, 


A ſix clerk is not obliged to deliver papers ta 
the plaintiff till his fees are paid, though the 
plaintiff had paid his ſolicitor, who fa- 
tished the clerk in court his whole bill. 727 


4+ | Club. 


/ 
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Club. | 


A voluntary ſociety, ente ed into with an in- 
tention to provide, by a weekly ſubſcription, 
for ſuch of the members as ſhould become 
neceſſitous, and their widows, is in the na- 
ture only of a private charity, and not ne- | 
ceſſary the Attorney General ſhould. be a 


party. Page 277 


Codicil, See titles Will, Publication of 
a Will, Gzandchildzen. | 
The addition of a codicil is a republication of 


a will. x 180 


Coin. See title Boney. | 
Where current cein is curious, and kept with 
medals, it will paſs as ſuch. 202 


College, and Dean and Chapter Leaſes, 
See title Leaſes, Uiſitog. 


In the caſe of leaſes from colleges and eccle- 
ſiaſtical bodies, if the leſſee in the new, 
takes in the right of him who was the owner 
of the old, he muſt take ſubjet to all the 
equity to which the original leaſe was _—_ 
There are no particular words required == 
donation to a college to create a viſitor, it 
is ſufficient if the intention of the founder 
appears, who ſhould be viſitor, and techni- 
cal words are not neceſſary. 662 


Colliery, 


A fire engine ſet up for the benefit of a col- 
liery by a tenant for life, ſhall be conſidered 
as part of his perſonal eſtate, and go to the 
executor for the increaſe of aſſets in favour 
of creditors. 13 


Commillary, See titles Exetutoz, Spiritual 


Court. 


The plaintiffs were two ſureties with Mrs. 
Hudſon in an adminiſtration bond to the 
commiſſary of York, who exhibited an inven- 
tory there of the teſtator's effects: the de- 
fendant Benſon being a creditor by bond of 
the inteſtate, in the penalty of 600 J. brought 
his action againſt the adminiſtratrix, who 


pleaded ſhe had no aſſets ultra 541. Benſon, | 


not ſatisfied with the inventory, procured 
the commiſſary to aſſign to him the admini- 

ſtration bond, and brought three actions on 

it, one againſt her, and one againſt each 


ef the ſureties, and aſſigned for breach of 


the bond; that Mrs. Hudſon had not exhi- 
bited a true inventory ; no defence, and 
judgment by default. The adminiſtra- 
trix, and the ſureties, are bound by the ver- 
dict, and it is no excuſe it was without de- 
fence, for that ſpeaks a conſciouſneſs ſhe had 
none; and the court ordered the verdict ſhould 

| ſtand as a ſecurity for ſo much as the account 
to be taken by the inventory ſhould fall 
ſhort to ſatisfy Mr. Benſon's principal and 
' intereſt on the bond. Page 248 
The commiſſary, who is the obligee of the 
bond, may affign a breach in not delivering 
a perfect inventory, and even without a ci- 
tation, and there muſt have been judgment 
for the ordinary. 353 


. Commillion. See title Party. 


Though the intereſt of one party is more in- 
conſiderable than the intereft of another, 
yet they ſhall bear equally the expence of 
a commiſſion for ſettling boundaries, and 
feparating freehold and copyhold. 82 


The regiſter certifying that there are prece- 


dents of anſwers returned upon a commil- 
ſion out of the country, which have not 
been ſigned by the party; „Lord Hard- 
wicke would not ſuppreſs the anſwer for 
want of it, but ſaid he would conſider of 
a rule to make the proceedings in this mat- 
ter uniform for the future. 439 
The old rule of the court, before the ſtatute 
for amendment of the law, was, to ſend the 
tenor of the bill to the commiſſioners; but 
this was done fo looſely in the office, that 
it did not anſwer the end of aſſiſting them 
in framing the anſwer, and therefore the 
act took away the practice of ſending with 
the commiſſion tenorem bille. 440 
If a commiſſion be taken out in the vacation, 
and has not a certain return, it does not ex- 
pire the firſt day of the following term, but 
may be continued in execution the whole 
of the next term, to the laſt return, 593 
After the depoſitions have been ſeen under, a 
former commiſſion, the court will not ſuf- 
ter additional interrogatories to be exhibited 
under a new one, but confined the defen- 
dant to the proving exhibits, and croſs exa- 
mining a perſon. already examined for the 
plaintiff, but not to examine any new wit- 
neſſes. x | 594 
A plaintiff may ſerve any two of the defen- 
dant's commiſſioners with notice of the exe- 
cution of the commiſſion, and is not tied 
down to thoſe only as the defendant ſhould 
chuſe. 20 633 


Commis⸗ 
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Commitment, 


In all caſes of commitment there muſt be an 
affidavit of ſervice. Page 619 


Committee, See title Lunatick. 


Common Recovery. See titles Recovery, 


the creditor, for this court wil) not relieve. 
| | Page 585 


Compoſition Real. See titles Tithes, 
Podus, 
| Real compoſition does not mean a ſecurity for | 


the payment of the compoſition, but land 
| Afſubſtituted in lieu of tithes. * Bog 


Eſtates in Fee Tail, Fine, Feoffment, 
Mozds. ITN 


By a ſettle.nen* made before the marriage of 
' John Dormer, the father, after limiting an 


Concealment, Covin, Colluſton. See tide 
Fraud. 


eſtate to his ſon, and the heirs of his body, 
limits it, in default of ſuch iſſue, to the 
uſe of Kobert Dormer for 99 years, if he ſo 


ng live, and after his death, or other 


ſooner determination of the eſtate ſo limited 


to him, to truſtees and their heirs during 


the life of Robert Dormer, upon truſt to 
preſerve the contingent uſes therein after 
limited from being defeated ; and after the 
end of the ſaid term, to the uſe of the firſt 
and every other ſon of the ſaid Robert Dar- 


mer in tail male, with ſeveral other remain- 


ders, and the laſt to Euſebe Dormer, the fa- 
ther of the leſſor of the plaintiff, in the ſame 
words as the limitation to Robert Dormer. 
| | 135 
Robert Dormer hal one ſon, Fleetwood, and 
. when he came of age, they levied a fine to 


make a tenant to the præcipe, and ſuffered a a 


recovery, in which Fleetwood was the vou- 


chee : all the judges were unanimouſly of 
on and recovery ſuffered 


opinion, that the 
by Robert Dormer, and his ſons, when he 
came of age, were no bar; for a good eſtate 
being veſted in the truſtees during the life 
of Robert Dormer, he and his ſons could not 
by any act defeat the remainder-men, with. 
out the conſent and joining of the truſtees, 
during the life of Robert Dormer, as the free- 
hold was in them. 135 
The plain intent of making Rabert Dormer te- 
nant for 99 years only, was to prevent him 
and his ſon from barring the eſtates in re- 
mainder, without the joining of the 9 
b 1 3 
The word term, though more properly appli— 
ed to a term ſor years, yet may mean an 
eſtate for life. — 339 
An infant on whom a truſt is deſcended may, 
under an order of this court, convey by a 
common recovery. 559 


Compoſition. 


If there be an agreement to pay the com- 
pounded ſum at a day certain, and the per- 
ſon fails, he muſt pay the whole debt to 
Vor. III. 


— 


Condition, Sce titles Deviſe, a Subdiviſion 
under title Mill, Marriage, Reſtraint on 
Parriage, Foyxfeiture, ichs. 


The daughter, after the death of the mother, 
married the plaintiff, without the conſent 
of the truſtees, and died ſoon. afterwards ; 
but before har death, the truſtees declared 
their conſent and approbation in writing : 
the huſband brought his bill for an account 
of the perſonal eſtate, and that it might be 
applied in payment of the 800/7. and ſo much 
of the arrears of the annuity of 30 l. as was 
due to the daughter before the marriage, 
and if perſonal not ſufficient, the real eſtate 
may de ſold for that purpoſe : the Maſter of 
the Rolls, as the perſonal was not ſufficient, 
decreed the real eſtate to be ſold for the 

payment of the legacy, and arrears of the 
annuity : on appeal to the Lard Chancellor, 

he directed the plaintiff ſhould be paid the 
arrears of the 30 J. pro rata, till the mar- 
riage; and in calc the perſonal eſtate ſhould 
be exhauſted by payment of debts and le- 
gacies, that he ſhould ſtand in the place 
of ſuch creditors, &c, pro tanto, as have 
received ſatisfaction, and ſo much of the 
real eſtate to be ſold, as will pay the 800. 
and arrears of the annuity. | 330 

The conſent of the truſtees after the marriage 
immaterial; for no ſubſequent approbation 
could amount to a performance of the con- 
dition, or diſpenſe with a breach of it. 331 

It has long been the doctrine of this court, 

that where a perſonal legacy is given to a 
child, on condition of marrying with con- 
ſent, that this is not a condition annexed 
to the legacy, but a declaration of the teſ- 
tator in terrorem only. 331 

The marrying without conſent is not conſi- 
dered in the eccleſiaſtical court as a breach 
of the condition, though the legacy is ac- 


tually given over; but that rule has not 


been carried fo far in this court. 32 
Neither the civil or eccleſiaſtical law make 
any diſtinction between conditions prece- 
dent or ſubſequent, but in both caſes the 
condition is void, 332 
10 B Where 


| 


on the real aſſets. Page 332 
If it had been a legacy 8 charged on 
the land, the plaintiff could not have 


compelled the truſtees to raiſe it after a 
breach of the condition; for being a charge 


upon land, it follows the rule of the com- 
mon law, 333 


This being a good condition, it cannot be in 
law defeated ; and if there is a breach of 
it, as law will not, equity cannot help. 


If the legacy is conſidered as a charge oft 
nally on the lands, it muſt have have the 
ſame conſideration as a deviſe of lands 
would have; and there nothing can 'be 
clearer than that the legacy could not be 
raifed, becauſe nothing veſted before the 
condition performed. 

A material difference between a condition, 
that the legatary ſhall not marry without 
conſent, and where it is, that ſhe ſhall not 
marry againſt conſent. 335 

Though the annuity was not expreſsly given 
for the daughter's maintenance, yet it muſt 
be underſtood fo, and falls within the caſe 


of Hay verſus Palmer. 336 
Condition ſubſequent. See title Reſtraint of 
Marriage, | 


| 
Contempt. See ticles Dubpoena, | Releaſe 


of Errozs, Injunction. 


A general order of reſtriction affects every 
body; and whoever ſhould marry an in- 
fant afterwards, incurs a, contempt of the 
court. 306 


Contingent Legacy. See titles Paintenance, 
Gzandchildzen, Intereſt, 


The court will not direct the intereſt of a 
contingent, legacy to be applied for the 
child's maintenance, unleſs from the pover- 
ty of his parent he is in danger of periſh- 
ing for want. 60 


Contingent Remaiuder. See titles Copp⸗ 
hold, Truſtees to pzeſerve Contingent 
Kemainders, Common Recovery, Im 
plication. 

That a remainder is contingent when uncer- 
tain whether it would take effect or not, is 
by no means the true legal definition of it ; 


334 | 


A. 
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Where the condition is precedent, in our faw, 
the legatary takes nothing till the condition | 
is performed ; but where it is ſubſequent, | 
he has a right, and the court will decree || 
him the legacy; but then this difference 
only holds, where the legacy is a charge 


for if an eſtate be limited to A. for life, re- 
mainder to B. and the heirs of his body, this 
is a, veſted remainder, notwithſtanding B. 
may die without heirs of his body before 
the death of J. and the remainder never 
take effect in poſſeſſion. Page 138 
All contingent remainders may be reduced 
to two heads; firſt, where a remainder is 
limited to a perſon not in being, and who 
may never exiſt: ſecondly, where a remain- 
der depends upon a contingency collateral to 
the continuance of the particular eſtate, 


| | FS | 
B. deviſes that his wife ſhall have for her 15 
his new built houſe in St. James's park, 
with, Cc. thereunto belonging, but on 
this expreſs condition, that if ſhe ſhall 
marry again, then that the houſe, Cc. ſhall 
go forthwith to his elde ſon and his iſſue, 
and if all his ifſue male ſhall die, then to 
his eldeſt daughter and her iſſue ; and then 
ſays, if T leave no lawful iſſue, to Charles 
erbert, and if he die without iſſue, then to, 
Sc. Lord Hardwicke was of opinion 
this is not a veſted remainder in the eldeſt 
ſon, but a contingent one, and to take ef- 
fect on the wife of the teſtator marrying 
again.“ 284 
deviſed his eſtate to his ſon in tail, re- 
mainder to B. for life, on condition he 
changed his name to Stroud, and if he did 
not, gave it over to D. The ſon died with- 
out iſſue, B. performed the condition, and 
died: The Judges of the King's Bench 
were of opinion, and confirmed by the 
Houſe of Lords, that on the death of B. 
the remainder men took no eſtate, but it 
went to the heir at law of 4.” 285 


Lord Hardwicke of opinion to canfine the con- 


tingency in the will of Sir V. D. of his 
daughter's dying without iſſue of her body 
living at her L. to the death of Sir 
H. N. a remainder-man under the will be- 
fore twenty- one, and that the ſubſequent 
limitations to Sir H. N. after attaining 
twenty - one, and to S. L. and C. L. are not 
contingent but veſted remainders. 74 


The deviſe to the truſtees is not an abſolute 


but a determinable fee, in caſe Sir H. N. 


died before 21 without iſſue, 780 
Conveyances, Aſſurances, Conſtruction 


and Operation of them, See titles Deeds, 
Conveyancer, Covenant, 


Convepanter. See titles Conveyances, Poſt- 


humons Childzen, Covenant. 


Before the 10 C11 VV. 3. all ſkilful convey- 


ancers inſerted a limitation to preſerve the 
contingent remainders to poſthumous chil- 
I dren; 
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Aren; but ſince the ſtatute they have left 
it out; which ſhews their uniform opinion 


that this act of parliament carries the inter- 


mediate profits as well as the eſtate, Page 208 
The practice of eminent conveyancers has al- 
ways had great regard paid to it by every 
court of juftice.; and the point of dower in 
the cqunteſs of Radnor verſus Vandebendy 
was determined intircly from their opinion. 
Conveyances made under a decree of this. 
court are to be ſettled by the like rule as 
men of judgment among conveyancers 
would direct. 267 


Capyhold. See titles Surrender, Gꝛand⸗ 
childzen, | * 
To ſupport _ a contingent remainder in a 


freehold, there muſt be a tenant of the 
freehold againſt whom a præcipe may be 


brought; otherwiſe as to a copyhold, for | 


there no præcipe can be brought, being 
parcel of the manor only, and the freehold 
in the Lord. | I2 | 
C. gives all his meſſuages, lands, tenements | 
and hereditaments in Saint Helen's Auckland 
and elſewhere in the county of Durham, | 
and all other his real eſtate, to truſtees, &c. 
for 500 years for particular purpoſes, and | 


The court will not order a writ to iſſue d 
coronutore exonerando, till there is an affidavit 

of ſervice at the laſt place of his abode. 
| Pge 184 


Coſts in Law and Equity. See titles ond, 
Defendant, Bill of Revivoz, Croſs Bill, 
Allidavits. 6 | 8 


Where the defendants all denied the equity of 
a bill, and the plaintiff brings the cauſe to 

aà hearing on bill and anſwer only, in or- 
der to get off with 40 5s. coſts; the court on 
diſmiſſing the bill upon the merits, gave 
coſts to be taxed. | I 


an executor at law, coſts are given de bonis 
| . propriis; but in Equity it is diſeretionary 
whether the court will make him pay coſts 
or not. * 87419 
The maſter to whom it was referred, reported 
the proceedings under a commiſſion for ex- 
amination of witneſſes irregular ; on excep- 
tions the court thought them regular, and 
allowed the. exceptions, and the party who 
ſucceeded had his coſts of the application. 
Lord Hardwicke diſcharged the order for 
colts, becauſe the Plaintiff's was not a 
vexatious proceeding, but in the Mafter's 
opinion well founded; and the rule is 


after the determination of the term, gives | never to give coſts but where no juſt ground 


all the premiſſes to his wife for her life with- |} 
out impeachment of waſte. All the 
eſtates coming originally from the wife, the | 
teſtator could not mean to ſever the copy- | 


hold from the freehold, therefore by the 
general words of the will the copyhold 
lands paſſed,” . 


1 7 
A perſon who has the beneficial intereſt only 


in copyhold eſtates may deviſe them, and 


they paſs by his will as well as any other 
lands, for he cauld not ſurrender them with- 
out having the legal eſtate. 75 
A teſtator ſays in his will, I give all and every 
my freebold and copyhold meſſuages to A. 
and B. (having ſurrendred the copyhold 
part thereof to the uſe of this my will); 
he had two copyholds, one of which he 
had ſurrendred, the other not. Lord 
Hardwicke (aid, it being clearly the teſtator's 
inrention that b 
deviſe to a younger child totally unprovided | 
for, the court directed the heir at law to 
ſurrender it to the ſame uſes as were de- 


clared by the will.” 585 


' Coxoner, 


This court has a power to remove coroners 
where they miſbehave, or live out of the 
county. 184 


oth ſhould paſs, and being | 


appears for the proceeding. | 235 
Exceptions to an anſwer. for inſufficiency, and 
ſo reported; upon exceptions the court held 
it to be ſufficient; the party ſucceeding in 
the application not intitled to coſts; but 
itt ſhall wait the event of this cauſe. 235 


3 | On a ſpecial motion and ſtating particular 


circumſtances the court may give coſts, 
though the Maſter reports it in favour of 
the other party. 5 235 
Where coſts are decreed to all parties out of 
a real eſtate though one of them who was 
intitled to receive coſts died before they 
were taxed, they do not moritur cum perſona, 
but his heir is intitled. . 772 
If any thing had remained to have been done 
and undecreed, the repreſentative of the 
deceaſed party by reviving would have been 
intitled to the coſts even if they had not 
been directed to ſtand a charge on the real 

' eſtate, 772 
A decree for a ſum againſt an executor with 
coſts out of aſſets, is not a decree in perſo- 
nam but executory; and if he dies, the 
plaintiff may revive againſt the repreſenta- 
tive of the teſtator, and purſue the aſſets. 

7 

The writ by journeys accounts, lies AT, A 
tween the ſame parties; neither an execu- 
tor, nor adminiſtrator, nor heir, can have 


* 


it. 73 
he 


Where a debt of a teſtator is recovered againſt 
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A. Toble of abe. Principal, Matterro. 


taxation 
Hage 812 


Covenant. See title Buildings. 


e, to Fol is hy ſame hefy 


'4 in his life-time conveyed his eſtate in Is 
Shropſhire to H. for ſecuring 23,0001. and | 


the ſame 
 Anmgleſea Vich 2000]. more: he after- 
wards, in conſideration of 140001. con- 
veyed the Shrop/bire eſtate to V in fee; 
and then, by deed poll, releaſed V. from 
the payment of the 14000 J. and by will, 
reciting the conveyance and releaſe to 


M. ratifies the ſame, and deviſes to truſtees \ | 
A covenant to convey and ſettle lands is 


and their heirs all his manors, Cc. in Angleſea 
and Garnarvan, to the intent they might, 
out of the rents, or by ſale, Se. raiſe ſuffi- 
cient to diſcharge the mortgage of the lands 
ſettled on V. as well as all other his debts; 

and after they are paid, gives the ſaid ma- 
nors, &c. to his natural ſon and his heirs: 

L. dies, and one of the truſtees, the other 
renounces, and adminiſtration is granted to 
N. The teſtator's natural fon brought a 
bill to carry the truſts of the will into exe- 
cution, which was decreed accordingly ; 

and the manors, &c, deviſed to the truſ⸗ 
tees to be fold, and to be applied to diſ- 
charge ſuch of the teftator's debts as the 
perſonal eſtate and rents would not fatisfy : 

A. allowed the beſt purchaſer of the Anglc/ea 
and Carnarvar eſtaces; and in a-draught of 
the conveyance, prepared by his council, 

inſerted covenants from . that H. the 
mortgagee, Sir E. L. the ſurviving truſtee, 
the two truſtees appointed in his room, the 
plaintiff, and N. the adminiſtratrix, have 
full power to grant, Cc. and that Sir E. 

L. has a right to ſel] the ſame to the purcha- 
ſer and his heirs, and alſo made to cove- 
nant for quiet enjoyment, without any in- 
terruption by H. Sc. and from any perſon 
claiming from JL. deceaſed, and by name 


from his father, grandfather, great grand- | 


father, great great grandfather, or any of 
them, the ſame with reſpect to her cove- 
nant for further aſſurance, ** The Maſter 
being of opinion, that the covenants in the 
conveyance, ſettled by the council, for the 
purchaſer, were unreaſonable, and ought to 
be ſtruck out; and having inſerted a cove- 
nant only againſt the ſeller's own acts, and 
reported he approved of the draught as it now 
ſtands : Lerd Hardwicke, on exceptions to 
the report, directed the Maſter to alter his 
draft, by inſerting proper covenants from 
A, againſt her own acts, and the acts of 
I. her deviſor, as to ſo much as ſhe will 
be benefited by the eſtate deviſed. 264 


year charged it and his Fay in 


; 
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268 


Wbere the i is det the heir 


muſt covenant that neither he, tbr his im- 
mediate anceſtor, and in the caſe of the 
deviſee, that neither he, nor his deviſor, 
have done any act to incumber. 268 


ſtronger than to convey ort. 329 


Though the party, who is under à covenant to 


purchaſe and ſcttle lands, dies before he _ 
compleated it, that is no teaſon why uit 

ſhould deſcend upon the heir at law; and 
therefore the Maſter of the Rolls did right i in 
determining upon what appears to de the 
intention, on preſumptive evidence of that 
intention: and the decree affirmed. 330 


A wife is bound by the huſband's covenant 


only under articles made on her marriage. 
333 


What is covenanted to be done, is in court 
| conſidered as done. 455 2 


334 
Connſelloz * " 7 


It is extremely wrong tor a council or c agent 


to take a conveyance from the right heir for 
his own benefit, which he diſcovered by be- 


ww | 
Court of Admiralty. 


4 


The owners of two privateers ſeized upon the 


ſhip called the Diligence, as a lawful prize; 
upon its appearing: by her captain's papers 
ſhe had carried proviſions to the enemy; 
and he ſigned a note, by which he ac- 
knowledged that they had very juſtly con- 
fiſcated his cargo: the captain of the Di- 
ligence brings a bill here for an injunction 
to the court of admiralty to ſtay a ſuit de- 


pending there on the lawfulneſs of this 


tranſaction, ſuggeſting that ſome of the pa- 
pers are loſt, and that, if the note ſhould 
be produced, which he was obliged to give, 
he muſt certainly be caſt at law: Che 
injunction denied ; for if it was to be grant- 
ed upon ſuch pretences, it would intirely 


defeat the act of parliament relating tv 
prizes,” 350 


If upon examination, the court of admira 


It 
find the ſigning the note was * to duiths 
4 | and 
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and impriſonment, they can by their own 
authority * it. Page 351 


Court of. Chancery. See titles Credi 
Party, Ply of D — Leaſe, Cha 
_ iozity of Debts, under tle 
Action, Fraud. 


A meth en that Mr. Barry may be 
reſtrained from marrying her daughter, be- 
ing an infant, and a ward of this court: 
his Lordſhip ordered, as he is likewiſe an 
infant, that his guardian ſhall not permit 
him to marry the young lady without leave 
of the court. 304 

The care of infants reverted to this court, on 
the ceſſure of the court of wards. 304 


A. conveyed 10001. to truſtees, to be laid out 
in the purchaſe of freehold lands within twen- 
ty-two computed miles of Chefter ; the plain- 


tiff, the firſt tenant in tail, under a limitation 
from A. brought a bill againſt the truſtees, and 
the laſt remainder- man, ſuggeſting no ſuch 
purchaſe as the deed directs can be found, 
but a convenient one might, be had in Lan- 
caſhire; prayed that the y 5 might be 
directed to purchaſe accordingly. * Lord 


Hardwicke would not, on the firſt applica- | 


tion, depart from the intention of the donor, 
but made an order for the truſtee to look 
out for a purchaſe within the terms of the 
deed, and it after a convenient time allowed 
it ſhould appear no ſuch purchaſe is to, be 
met with, ſaid, he ſhould be inclined to 


deviate in this particular from the m_ 
terms of the truſt. 


| 413 
The truſtee might have borrowed ſome eſtate 


within the twenty-two miles of Chſter, for 
the purpoſe of inveſting the money in land, 
and after the end of ſuffering à recovery, in 
order to get tie 10004, was anſwered to the 
firſt tenant in tail, it might have been re- 
ſtored again to the original owner, 414 
Sir V. D. by his will, directed his truſtees to 
lay out a * of m in the purchaſe of 
| frechold land only; as they could not, with- 
out great diſadvantage, purchaſe the free- 
| hold of an eſtate, unleſs they took along 
with it a .college-holding ; the court dil- 


penſed with the ſtrict directions of the will. 


- 424 
This court era chings contracted to be 


done, as actually done, and lets them have 
all the conſequences as if formally executed. 


KR 446 


J 


Court ok Delegates. 


It is diſcretionary i in the court, whether they 
| will grant a full commiſſion of delegates. 


Vor. III. 


— 


** 


708 


Where legal and eccleſiaſtical matters come in 
_ queſtion, the judges in both are appointed. 
Page 798 

Where it is a mere matter of law, a commiſ- 
ſion — to judges and civilians only. 


798 


Court of King's Bench. See title Spiritual 
ourt 

The court of King's Bench will not grant a 

prohibition unleſs you ſhew the modus has 

been pleaded in the eccleſiaſtical court, and 

denied there; and on the ſame grounds a 

court of law grants a prohibition, this court 


grants an injunction. | 628 
Courts of Law, See titles Bill, eſſion, 
Coſts, Account, Special Pleadings, 


Parties. 


Court of Recozd, See title Pope, 


The receipt of the Exchequer is no office of 
record, except in matters relative to the 
King's revenue. 197 
The officers: of the eccleſiaſtical courts ſhould 
not intitle their proceedings recorda domini 
. regis Georg. &c. for they are only evidence 
of ſentences in their courts. 198 


Court Spiritual, See title Spiritual Court. 


Court of Wards, See title Court of 3 
- cery. | 


Creditors, See titles Rules, Bonds, Truſ- 
tees to pzeſerve Contingent Remainders, 
Judgments, Deeds, Uoluntary Convey- 
ance, Bill, Allets by Diſcene, 


Where an eſtate is decreed to be ſold for pay- 
ment of debts, and no ſurplus remains, the 
heir need not covenant any farther than his 

own acts; the ſame rule as to a deviſee. 268 

A. who had: a power to Charge a ſum of money 
on land by deed, or will, executes it by a 
voluntary deed, the court, in favour of the 
creditors of A. will conſider it as perſonal 
aſſets, and lay hold of it for their benefit, 

269 

It is in the power of the owner of the eſtace 
to prefer one ſpecialty creditor to another; 
for none of them have any ſpecifick lien 
upon the lands. 327 

Where the court ſees a conſideration is made 
up with a view to defraud creditors, they 
will reduce it to what is juſt and . 

485 

Any one creditor may bring a bill againſt an 
executor for a diſcovery of. aſſets, and far 
fatisfaction, as the court decrees only an 

19 C account, 


cane 


Zome years after the marriage 


- 
"- 


ff Table of the Principal Mitters: 


. acconnt, and directs the executor to pay in 


à x courſe of adminiſtration. - 


Page 572 


ndnd £4 | * . . ; 
Curat y. Les titles Parichioners, Juhabi⸗ 
24 tants. | 


Where there was.only a general allegation as 


tod the right of election to a.curacy,.and not 
examined into or: proved, the court would 
not make any decree, but diſmiſſed the in- 


formation with coſts. 576 


Cuttely. Ste title Tenant by the Curteſy.. 


Cuſtom. See title Gavelkind.. 
Though this court does not take cuſtoms {© 
ſtrictiy certain as. courts of law, yet it re- 

quires them to be ſubſtantially laid. 496 


of London. See titles Nabunbꝛo⸗ 
kers, London Funeral. 
iage of the ſon oft a 


freeman of the city of London, the parents 


on both. fides met, and agreed to advance | 


200 J. apiece to lie by tilł they could pur- 
chaſe for him a commiſſion in the army. 
It appearing to the court to be intended 
as A marriage portion, they conſidered it as 
an advancement and. a bar to the orphanage 
ſhare.” 8 „ 
Fud's Low, which was an act of common 
council in Hen. the 6th's time, does not 


make it a bar, unleſs it was an advance- 


ment upon marriage 213 
* tled to his whole ſhare of the teſtamentary 
part, without bringing into hotchpot the 
money he received in advancement. 214 


Sums of money given to the daughter of a |. 


freeman of London, after her marriage, by 
'the father, where they do not. appear to be 


on account of the marriage, and as an ad- 


vancement, will not bar her of a ſhare in 
the orphanage part of his eſtate, 450 


If the daughter of a freeman marries againſt | 


her father's conſent, it is of itſelf a bar to 
the orphanage ſhare, unleſs he be afterwads 

reconciled. | 45.1 
An advancement in marriage is an advance- 
ment in full, unleſs the father by will, &c. 
written by him and ſigned ſhall declare the 
value of ſuch advancement. 451 
Sums given by a freeman of Londen to a 
daughter, if not given as a portion, or in 


purfance of a marriage agreement, is no ad- 
vancement. 452 


The general rule is, that whatever a freeman 
of London gives to a child ſhall be brought 


The father being dead inteſtate, the ſon is inti- 


Preſents. made by a freeman to his child; af 
der frequently living with . her for ſeverab 
| - weeks at a time, ſhall be conſidered only as 
à ſutis faction for her trouble, and not as 2. 
gift to be brought into hotchpot. Page 452. 
Money directed by a freeman to be — 2 
in lands for the benefit. of a daughter, takes it 
out of the cuſtomary eſtate, and is not ſub- 
ject to be brought into hotchpot. 453 
Though a freeman's widow lays claim to 
ſomething under a huſband's will, that does. 
not bind her election to take either by the 
will or cuſtom till ſhe bas ſeen into the 
value of the huſband's effects, but ſhe will 
be concluded by acts done, and by acquieſ- 
cence, as whete ſhe has lived a year, or year 
and a half after het haſband, and accepted 
an intereſt under the will, 5616 


cue vin. 


Though cyder is part of the profits of the 

real eſtate, it has been held that a cyder-. 
mill is perſonal notwithſtanding, and ſhall 
- _go to the executor, and not to the heir. 16, 


at —— Ig * i. *— Att dt... 


| Daughters, See uu. Pozrions, 


A Father a judge of the quantum, and alſo, 
| of the time when the proviſion fot a 
daughter fhall take place. 110 % 
A limitation to a daughter on failure of ive 
male of an eldeſt ſon or ſons, is conſidered as 
| 2 proviſion, and not too remote. 191 


Dean and Chapter. See ticle Leaſe, 


Though a dean and chapter are reaſonable in 

the fnes they demand, if an accident de- 
lays the leaſe which has not happened from 
| their fault, or from the tenants, yet if it is 


N 


. 


. 


not compleated till after a new member 
comes in, he ſhall have his proportion. 473 
No intereſt can pais out of a corporate body 
at law but under the common ſeal, 475 
The rule as to carrying a ents into exe- 
cution as to private perſons, will not hold: 
generally as to aggregate bodies. 
ies corporate, eſpecially eccleſiaſtical, dif- 
fer extremely from private perſons. 476 
Where a mortgagee of an old dean and chap- 
ter leaſe refuſes to ſurrender, a court of 
equity will not compel him, for he may in- 
fiſt the lives in being are better, or oblige 
the tenant. the mortgagor to propoſe others, 
or redeem him; otherwiſe if it had been a 
cChattel intereſt, for there the granting 2 
new and longer term is an advantage to 


4 


into hotchpot. 452 


the ee. : 477 
3 | If 


P * 


If 2 
1 
is p4id;;thoygh-ſome of the members of that 
body were wanting, a court of equity will 
carry it into execution. Page 478 
A dean and 'thaptet ought not to ſurfer any 

immediate advantuge to themſelves in filling 


up vacant lives,” to bias their minds in ta- 


king a leſo 1 to the prejudice of the ſuc- 
ceſmon. b 478 
Where the matter is finiſhed and complent, 3 

court of equity cannot ſet it aſide, but they 
lr not rain to ſupport ſuch a contract. 


48 
Deves, Credico) 1 and A Dedeo), See titles 
| ernalla, Rule, Executoz, Staruce 
* imitations, C ation, ew. 


Eftkates fn Fee-rafl, Jud 
the diviſion under Debts 


| Yi, ey wee on be hai, 


12 


pr of debts, the deviſee of a particu- 
one muſt take, ſubject to that charge. 


101 
Proviſions in wills for payment of debts relate 
to the time of the teſtator's death. 201 


The wards, all the debts which 1 have contract᷑ - 
ed, muſt be conſtrued fall contract. 202 
The plaintiff's —— ſ 

I likewiſe forgive my ſon-in-law Richard 
Chillingworth a debt of 300 l. due to me 
upon bond, and defire my executor to de- 
liver the ſame to be — The legatee 
died in the life-time of the teſtatrix. 
„ The plaintiff his repreſentative ought 
have the benefit of this diſcharge of the 
debt, and Lord Hardwicke ordered the bond 
| ta be delivered up to be cancelled.” 580 
Where there is a general power given or re- 
ſerved ta a perſon for ſuch uſes, Ic. as he 
mall appoint, this makes it his abſolute 
eſtate, and gives him ſuch a dominion over 
it, as will ſubject it to his debts. 


In what pziozity debts: are to de paid by 
F - eres 0} atoz, See alſo un- 
er title 


An executor ought to pay that creditor firſt 
 who' uſes the firſt diligence ; fo in an action 
at law, he who obtains the firſt judgment 
ſhall be preferred; otherwiſe as to legatees ; 
for as there is no priority in | cies, an 

_ - executor ſhall pay them par! pa 208 | 
Bond creditors are conſidered here as having 
2 1 to ſimple contracts, becauſe they 
* jority at common law); 
themſelves by rules Red 


to | 


656 | 


for this ' 


l 
N 


* 


Where n teſtator charges all his eſtates for | 


; 


- 


( ; 


! 
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nc Phan rom makes an agreement with | 
on to grant him a leaſe; and the money 


in that forum to whom the juriſdiction pre- 
_ perly belongs. Page333 
Where a teſtator has created a particular truit 
out of particular Jands for the payment of 
debts, * and ſubje& to the truſt deviſed it 
over, the deviſees can take no benefit till 
after bg whole burden is diſcharged upon 


it. 556 


Decree," See titles Hotte, Ponep, Tithes. 


The ſame defendants who” made defzult in 
another cauſe, make default again xt the 
hearing of a ſupplemental one, where the 
bill is brought by new aſſignees in a com- 

miſſion of bankruptcy choſen ſince the de- 
cree in the firſt cauſe; the pgs of this 


bill praying only that theſe defe might 
ſhew cauſe, and not that they might 


ſhew cauſe, why the former decree ſhould not 
be" made abſolute; which it ought to have 
done. The court only ordered that the 
—— be at liberty to ſetve the defen- 
| ts with a to ſhew cauſe 
the former Far | "—_ 
After a writ of execution of a decree, and an 
attachment ſerved on the defendant; the 
plaintiff may have an injunction to the de- 
fendant to deliver poſſeffon, and next « 
writ of affiſtance to the ſheriff, command- 
ing him to be aiding in putting the plain- 
tiff in poſſeſſion. 275 
All tho court does, is in conſequence of an an- 
tecedent right, and there is no occaſion for 
a decree, except there is an incapacity of the 
perſon, as in the cafe of a feme covert. 
Where a perſon attends a cauſe to which he is 
a defendant, and had notice of the decree 
by being preſent when it was pronounced, 
Y he does any act in contravention to it, 
he is guilty of 2 conterapt, and liable to be 
committed to the Fleet, | 565 
In decrees againſt a mortgagee on a bill for 
_ redemption, or againſt an executor to ac- 
count, i it is the courſe of the court to di- 
rect it without future words; and yet if the 
perſon decreed to account receive any thing 
ſubſequent to the decree, it is inquirable 
before the Maſter, and they muſt bring 
ſuch Sums to account. 582 
4 decree muſt be inrolled, before you can 
X ++ it in bar to a ſecond ſuit for the ſame 
Matter, 2 
After a decree in a RY a new original bi 
cannot be brought between the ſame parties 
and for the ſame matters. 80g 


Deeds. 
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Deeds. See titles Wozds, Deeds loſt oz 
concealed, Statute of Inrolment. 


Such a conſtruction ought to be made of deeds, | 


ut res magis valeat quam pereat. Page 136 
A perſon may as well make a diſpoſition by 
deed, to take place after her death as by 
will; and ſuch a deed has been decreed to 
be good in ſeveral inſtances, as againſt per- 

| ſons ſtanding in repreſentation to the donor, 
otherwiſe as againſt creditors. 540 
With reſpe& to antient grants and deeds, there 
is no better way of conſtruing them, than 
by uſage, and contemporanea expoſitio is the 

- beſt rule to go by. | 97 


Deeds loſt oz concealed. 


Though you may give evidence of a deed at 
law, that is loſt, you cannot of a bond, for 
you muſt make a profert of it. 214 


. Defendant, See titles Evidence, Ne exeat 


regno, Parties, Rule, Demurrer, Account, 


Plea, Anſwer, Decree, Examination of 
itnels, Bill of Revivoz. 


Where a cauſe ſtands over for want of making 
ſome defendants parties; you cannot pro- 
ceed againſt any other, unleſs the plaintiff 

. will ſubmit to Ami, his bill, as to thoſe de- 
fendants who are improperly brought before 
the court. | PTY 400 
If a defendzut diſclaims generally, and the 
plaintiff replies. to her anſwer, and ſerves 
her with a /ubpena to rejoin, ſhe is intitled 
to have cofts againſt him for the vexation. 

| 582 


Demurrer. See titles Patliament, Pꝛo⸗ 


ceſs, Pꝛeſentation to a Church, Tol 


The court cannot let a demurrer ſtand for an 
- anſwer. | O 
W here one out of ſeveral defendants obtained 

an order to plead, anſwer or demur, but 


not to demur alone; and demurred to the 


bill as containing different matters and in- 
conſiſtent, and anſwered nothing more than 
. the charge of combination and confederacy 
only ; the court inclined to think it was not 
anſwering purſuant to the order. 726 


a Where a man demurs, for that the bill con- 


tains ſevera} matters not relating one to the 


. Other, if he does more than deny combina- 


tion and confederacy, he over-rules his de- 
murrer. 727 


Depoſit. See title Bailment. 


[ 


2 — 


Depolitions 02 Examinations. See titles 
Evidence, Wicneſs, Scandal and Im⸗ 
pertinence, . 


Evidence in the croſs cauſe, concerning the 
matters in iſſue in the original cauſe not al- 
lowed to be read, after a decree in that cauſe, 
otherwiſe as to the depoſitions in the croſs 
cauſe, not relating to the matters put in 
iſſue in the original, Page 50r 

Where neither party examines witneſſes in the 

original cauſe, the depoſitions of witneſſes 
examined to the ſame matters put in iſſue 
by that cauſe, may be read at the hearing of 
the croſs cauſe, - 502 

The court will not make an order upon a maſ- 
ter to admit depoſitions, taken in a former 
cauſe between the ſame parties to be read, 

as it is putting parties to an unneceſſaty ex- 
pence; the proper courſe being to take ex- 
ceptions. 5 6524 


A wrong-doer to gain a poſſeſſion by diſ- 
ſeizin muſt not ſtep on the land, and then 
leave the rightful owner in poſſeſſion, which 

though ſufficient to give a ſeizin on a feoff- 
meat, is not ſo to leyy a fine. 339 


Devile for yment of debts, See truſt fo2 
railing Poztions and payment of debts. 


Donatio Cauſa Poztis. 


S. B. who had a bond for 100 J. from one 
Spaciman, delivers it to A. ſaying, in caſe, 
I die it is yours, and then you will have 
ſomething : this is a ſufficient donatio cauſa 
mortis to pals the equitable intereſt of this 
bond on the inteſtate's death. 214 
2 et Ls 1 ee Laue. A.. 
Dower. See titles Parol Evidence, Beſne 
Dꝛofits, Marriage. | 


A general proviſion for a wife is not a bar of 
dower, . unleſs expreſſed to be ſo; but the 
| words in a bond to ſecure a ſum of money 
for her livelihood, and maintenance, have 
been determined to be a bar of dower. 8 
Where a widow claims dower merely upon 
a legal title, but cannot aſcertain the lands, 
this court will afliſt her to find them out, 
and if hertitle to it is eſtabliſhed, will give 
her the profits not from the time of the de- 
mand only, but from the time her title ac- 
crued. a 0 
If a dowreſs comes here to have a term re- 
moved, which is a ſatisfied one, this court 
will, decree her an account of the rents and 
I | profits | 


— x ̃ — — — — 


ts from the time Her title accrued; but f 


Had. 180 out of the wa 
nec to Bee ere; fe 


* 
ns 6316 0212011175 4 mw 


A wife having the truſt in a tetm in he Sg 


ith. het tuſband. in a common recovery, 
e. 1 55 Wb . in wt Bk ede in orlyity 97 | 
t. 250 1 * 2 and 5 Tg 
"fore ha: harre® of any aim to it after wafrds. 


_ 6 
Though the huſband by tis will gives His 42 |! 
the very, eſtate in remainder, 2 which ſhe 
demands the dower; yet on all the circum- 

ances of her caſe ſhe is intitled to her 


and 


dovet out of it notwithſtanding. 436 
LEG — 
m ib 3M 
-"Emblements. Fee title Efeu. 
by 0 
Emrin Pratt to the WI 
ard not to the remai 


mat; the pub- 
Nek being intereſted in the Produce of corn 


and other wow 16 
nm. Ert * 
Entry. See rele Common Recovery, Con- 


tingent Remainder, 


1157 


01146 


A right of entry always ſuppoſes an eftate; "for | 


4 Pig t of entry is nothing without a right 


1 — and receive the profits; and if an | 


eſtate be granted to a man, wort rent, 
\and'in default of payment, a right of en- 
ny be granted ton Manger, it is void. 139 


A right of entry differs from a power; for it 


will go to executors” and adminiſtrators. 
1222 


-, 


4189 bee 


Estates. 
Contingent Rematnvers, Real CJates, 
Limiracton of Cflates. 


j 5 1 
580 AF 1 


Ellates in Fee-Tail. See titles ration and 
dn, Expoſitiou of Mozds, Truſtees to 
ſerve Contingent Remainders, Com- 
mon Recovery, Money, Limitation of El⸗ 
tates, Implication, Intention. 


17 tenant in tail confeſs a judgment, Ce. Ba E 
ſuffer a recovery to any collateral purpoſe, | 


that recovery ſhall enure to make good all 
his precedent incumbrances. 370 | 
Fhough a conuſee of a judgment has neit 

tlie legal eſtate, nor a legal lien; yet a com- 

molti recovery wilt let in this We 


Acbtmien recovery will let in a Naben 
n articles, and whether it is a legal 
0 _ Equitable eſtate, it makes no difference. 


2191 W Os 
A then in wh or 4 revetfioner i in 
fee may come into this court to have” the | 
Vol. III. | 


1 


| 


gee title Truſtees, to preſerve | 


— 


| 


| adde ** ed for Pry benefit, though 
| an eſtate for life is ſtanding out; and the 
plain fte im this cas m equrlly eo mer hefe | 
to prafiwilale f the ata Nute 382 
A. deviſes to a man and his heirs;. and after- 

wards ſays; if he ſhall die without heirs of his 
body, this controuls ĩt tan eſtate-tafl. 398 


2 daſe in ' Quiceft ElſzabttYs time; the 
one where the word Tar has been Eh - 


ae to give. an nannte in the firſt taker. 
22 caſe is not eos found 3 in Cre; Blix, * 


any of the cotemporary reports, and Ae: 
forte can not be allowed to be an authorit 


the deyiſe in the preſent” caſe being to L. 
H. for life and no longer, cannot by any 
implication whatſoever be oonſtrued to be an 


| eſtate-tail i in him. 137 


1 


Sir Jeſepb Jaiyl, in à cauſe between the 
of the teſtator and V. R. the heir at law, de- 
clared, that L. R. was intitled only to an 
eſtate for life, with remainder to the eldeſt 

| fon, and but one ſon for his life, and that 
| the remainder will go over to . R. the 
_ P 1404, (311 N 


— Life," e. titles ber U 
Von, Sſtates in Fet⸗Tälk, Wake; +Er- 
poſition of Wozds, Truffees to pzeferve 
Contingent Remainders. e 
Freehold, Jutereſt, Junction. 


A. deviſes to Sir J. B. her heir Clifim N 
he paying all the debts and legacies charged 
on thoſe lands, and after his deceaſe to a 
Nephew. Sir J. B. as tenant for life, is 
obliged to keep down the intereſt, if the 

| Principal is not diſcharged; but if it is, he 


is to pay one third, and the reverſtioner two 
thirds. 201 
6. tenant for 99 years, if he ſo long live, with- 
out impeachment of waite, except volun- 
tary, remainder to truſtees to preſerve, Se. 
remainder to his firſt, &c. ſons in tail male, 
remainder to Sir J. C. in fee. ee 
6. before a ſon born, and Sir J. C. agreed to 
cut down timber upon the eſtate, and that 
Sir F. C. ſhould not take advantage of its 
being waſte, and the money ariſing from it 
to de divided between them. 752 
Timber eut to the amount of 20004. G.'s fon 
born ten years after attained twenty-one, 


and ſuffered a recovery of the eſtate to him- 
| ſelf and his heirs, 


| 752 
| | Phe ſon intitled to recover ſatisfaction, for ſo 


much value of his inheritance, as the late 
Sir. J. C. received under the agreement, and 
his executors admitting aſſets, 1000 J. with 


- Intereſt at 4 J. per cent. to be computed from 
the filing of the bill, directed to be paid to 
the plaintiff,” the ſon 0 by the-executors 


of Sir F. C. 752 
10D Ettates 
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Eftates ko; Years. See titles Leaſe, 
8. 
to his daughter in Augaſt 1735, for twenty- 
one years, who executed a declaration of 
truſt, declaring her name was made uſe of, 
in truſt for the father for ſo many years as 
he ſhould live of the term, and then for 
ſuch perſon, as he ſhould by deed or will ap- 
point; on the 19th of Fan. 1735-6. S. C. 
made his will, and after ſome legacies de- 
viſed to the plaintiff his eldeſt ſon, The 
reſt of his goods, chattels, and eſtate, whe- 
ther real or perſonal, in poſſeſſion and re- 
verſion,” and makes him executor, and by a 
ſubſequent clauſe, ſays, * My mind and 


will is, that my eldeſt ſon ſhall have the dif- | 


| 


C. A prebendary leaſed his prebendal eſtate | 


poſal of the leaſe made to my daughter Sarah, 


and receive to himſelf all the profits and ad- 
vantages ariſing from it. — And by another 
clauſe in 1739, S. C. taking notice, he had 
made the plaintiff executor, ſays, / he 
ſhould be proſecuted by the government ; whereby 
he might incur a forfeiture, he then makes Sa- 
muel another ſon, and Sarah his daughter exe- 
cutors, and gives them what he had given to his 


eldeſt ſon.” — The leaſe deviſed was ſurren- | 


dred in 1736, and ſeveral new leaſes made, 
and the ſubſiſting one now in queſtion, 
dated September the 24th 1739, made to 
Sarah, who the ſame day executed a decla- 
ration of truſt as uſual. © Lord Hardwicke 
was of opinion, the will in this caſe was 
ſufficient to paſs, not only the truſt of the 
leaſes then in being, but alſo the benefit 
of the ſubſequent renewals to the plaintiff,” 
Page 174 

The word advantages, ſufficient to take in all 
the benefits belonging to the truſt, not the 
profits only, but the renewals, which are 
conſequential. 178 


Eſtates, pur auter vie. 


An eſtate, pur auter vie, though it is deviſed, 


* 


will be liable to debts by ſpecialty to con- 


tribute in a courſe of adminiſtration accord- 
ing to the groſs value. 465 
Where a 'man takes an eſtate as an executor, 
it is aſſets; for as an executor of a teſtator, 

he can take nothing without being ſo. 467 
As before the ſtatute of frauds, &c. granting 
an eſtate pur auter vie to A. his executors, 
Sc. would have made it aſſets, deviſing it 
to them, makes it equa ly ſo. 467 


Limitation ok Terms foz Pears, See 
ticles Money, Poztions, Limitation of 
Eſtates. 


If the limitation of a perſonal chattel, be con- 
fined within a life or lives in being, or with- 
in ten months aftcr,.or the birth of a child or 


i 


| 


in caſe of his death before twenty-one, or if 
limited on a contingency to a perſon who 
never takes, it is good. . Page 287 
In looking into the cafe of Forth v. Chapman, 
2 P. Amt. 663. the reporter ſeems miſtaken 
in his ſecond note; for though he ſays, the li- 
mitation over was reſtrained to the leaſe- 
hold, it appears the freehold too was de- 
viſed, and probably the limitation of the 
real was overlooked by the regiſter, 288 

A general limitation may be turned into a par- 
ticular contingent limitation, by ſubſequent 
words, 288 


Tvidence, and Parol Evidence, See titles 

Depolitions, Witneſs, Fraud, Ademp⸗ 

tion, Trecutoz, Deeds loſt and concealed, 
Dath, Tithes. | 


B. by his will, gives all his real and perſonal 
eſtate, equally among his children; and, 
at the concluſion of it, directs his exe- 
cutor to lay out a ſum not exceeding 300 l. 
in putting out the defendant his ſon, ap- 
prentice, 7 

B. in his life-time lays out 200 J. in putting 
out the defendant Clerk to a perſon in the 
Navy-office, and dies without revoking his 
will. Evidence allowed to be read of the 
teſtator's declarations, that this advanco- 
ment ſhould be an ademption of the legacy. 


77 


Examination of Witneſſes, See title De- 
politions, Jhterrogatozies, Commiſſion, 


At law you may, in an action of treſpaſs, exa- 
mine a defendant in favour of another de- 
fendant, where he .is not intereſted in the 
event of the cauſe, but there he cannot be 
examined for the plaintiff, 401 

In this court you may read the depoſition of a 
defendant for the plaintiff likewiſe. 401 

If the defendant may, by poſſibility only, be 
liable to coſts, this is always a reaſon for re- 
fuſing his evidence, becauſe he is ſwearing 
to excuſe himſelf, | 402 

If a perſon will ſo act, as to make himſelf a 
Proper party to the cauſe, and liable prind 
facie to the coſts, though the only one pre- 
ſent at an agreement; yet the rule muſt 
prevail againſt the depoſition being read as 
evidence, 402 

The aſſignees under a commiſſion of bank- 
ruptcy, brought a bill to ſet aſide an aſſign- 
ment of an annuity from the bankrupt to 
M. as being made for no conſideration, and 
as an evidence, of the fraud, offered to read 
the examination of 7.'s attorney taken be- 
fore the commiſſioners ; the court would 
not admit it, unleſs he had been examined, 
in chief in the cauſe, 415 


2 M1. having 


* 
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M. having by his anſwer ſet up-a different 
right to the annuity, than what he had done 
in his examination before the commiſſioners, 
the court allowed the latter to be read, to 
ſhew the certainty, Page 415 

Though at law you can examine only to the 
general credit; yet otherwiſe in equity; 
for as the — there cannot be prepared 

to defend every particular action of his life, 
not knowing to what they intend to exa- 
mine him; yet on an examination here, he 
may be able to anſwer any particular charge, 
as he has time enough to recollect it. 522 

Queære, if there is any ſuch diſtinction between 
the examinations here, and at law, with re- 
gard to examinations to the credit of wit- 
neſſes, being told by an experienced prac- 
tiſer, that they are general here as well as at 
law. 25 522 


Exteptions. See titles Anſwer, Colts, 


If in Michaelmas term an anſwer comes in, and 
the plaintiff does not take exceptions with- 
in eight days of Hilary term after, yet on 
applying to the court, he is intitled to take 

exceptions, provided he does it within two 


terms, the term in which he moves inclu- 
five. 


191 


Extommunication. 


This court cannot do any thing after the re- 
turn of the writ of excommunicato capiendo is 
out, for the King's Bench have the cogni- 
zance, for they can compel the ſheriff to re- 
turn it, and the application to quaſh it muſt 
be there. 479 

If the writ had ifſved in the vacation, and 
not yet returnable, this court would have 


given relief, and diſcharged the perſon out | 


of cuſtody. | 480 
Exetution. See titles Pzomiſe of Marriage, 
Judgment at Law, Releale of Errozs. 


A leaſehold eſtate is affected by an elegit, or 
fieri facias, from the time it is lodged in the 
ſheriff's hands; and if the debtor, ſubſe- 
quent to this, makes an aſſignment of it, 
the judgment creditor may proceed at law 
to ſell the term, and the vendee will be in- 
titled to the poſſeſſion notwithſtanding ſuch 
aſſignment. | 739 


Execution of a Power. See title Power, 


Execnto2 and Adminiſtratoz, See titles Gs 
ſkates pur auter vie, Truſtees, Trover, De⸗ 
tree, Emblements, Will, Funeral Ex⸗ 

ences, Intention, Ponths, Tiealon, 
iviſton under Debts, in what Pꝛiozity 

they are to be paid, Bankrupt, Purchaſe, 

Allignee, Bill ok Interpleader, Com⸗ 

2 tary, Dzdinary, next of Kin, Civil 
aw, 


On a bill brought againſt an executor for an 
account of gy the evidence of a co-exe- 
cutor, which tended to increaſe the teſta- 
tor's eſtate was not allowed, as it was 
ſwearing for his own benefit, Page 95 

A man may name one perſon executor, and 
on a particular contingency appoint ano- 
ther. wth 180 

Making a will and an executor, is held at 
law to be a diſpoſition of the whole per- 
ſonal eſtate. 228 

The rule of this court has been, ever ſince 
the caſe of Foflker v. Munt, that where a 
man gives his executor a legacy, he is to 
be conſidered as a truſtee for the next of 
kin. 228 

Whether a legacy be given to an executor for 
his care and pains, or generally, it equally 
excludes him from the whole. 228 

Mr. Vernon ſaid to Lord Macclesfield, who con- 
ſulted him on this point, that he appre- 
hended it to be a principle as much fixed, 
as that fee-{imple land ſhould deſcend to the 
heir. | . 228 

Whoever takes from an executor, muſt do it 
with notice of a will; and if the doctrine 
was to prevail of notice to an aſſignee 
of an executor, it would hold in every 
will; and none would dare to purchaſe or 
take an aſſignment from an executor, 238 

The executor had not a bare authority, but 
the intereſt in the thing aſſigned; for nei- 
ther reſiduary nor ſpecific legatees have any 
intereſt without the aſſent of the executors. 

249 

Unleſs fraud appears between the executor and 
the aſſignee, no inſtance of an aſſignment 
made by him for a valuable conſideration, 
being ſet aſide by this court. 240 

The power of an executor is not determined 
by the death of one, but the whole ſurvives 
to the other, and he may aſſent to a legacy. 

| 309 

Where an inſolvent executor is getting Rr 
aſſets before probate, the court will reſtrain 
him, and direct the money to be paid inte 
the bank, till anſwer and further _ 

| 5 

An executor may bring an action at law before 

probate; but he cannot declare till the will 


is actually proved. 607 
Cxpolition 
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| 
Etpolltlon "of Mopo. See titles Cöndi⸗ 
tion, Neal Eſtate, Will, Beir, Ame. 
the Diviſton, Deviſe under Title Wl, 
- Water-Wozks, - Wvyvds, AbvoWſon, 
Surplus and Reftvitary Legatee, Peir⸗ 
Looms, Agreement on Parriage, Uefted 
ntereſt, Revocation of a Mill, Perfonal 
ae, Books, Acts of Parliament, E⸗ 
ſkates in Fee-Tail, Limication of E⸗ 


A teſtatrix'fays, I give to B. Cc. all my goods, 
weafing apparel, of what nature and kind 
foever, except my gold watch. All her 
wearing apparel and ornaments of her perſon, 
except her gold watch, paſſed to the devi- 
ſees; and arty houſhold goods and furniture, 
b but no other part of her eſtate.” Page 61 
| If a man gives a legacy, and then ſays, I give 
all my goods, it will paſs the reſidue. 62 
The word goods in common parlance, mean 
goods only, and not the whole perſonal | 
eſtate. 62 | 
All my goods, wearing apparel, not to be con- 
fined to wearing apparel only, but conſtrued 
the ſame as, and wearing apparel. | 
W. bequeaths his lands to his wife for life, 
and after her deceaſe to M. D. niece to his | 
wife, and then fays, Item, I give the uſe of 
5601. ſtock for her natural life, but after 
her deceaſe, I give the 5004. among my 
wife's brothers and ſiſters. «“ The wife, 
and not the niece, is intitled to the 500 J. 
ſtock for life.“ 257 
It is not neceſſary the word item in à will, 
ſhould be conſtrued as independent of the | 
preceding clauſe. 259 
The wife was the perſon the teſtator was prin- 
cipally taking care of, and therefore ſhe is | 
naturally meant by the word Her. 259 
Though real and perfonal eftates are ng in 
a deviſe; yet the ſame words may be taken 
in a. different 'ſenfe, with regard to the dif- 
| ferent eſtates, to ſupport the intention of 
.  theparty. | 288 
B. by his will ſays, „All my freehold of any 
| — kind or nature whatſoever, which at pre- 
ſent is in my power to diſpoſe of, I give to 
my wife.” The queſtion was, what inte- 
. reſt paſſed to the wife, whether for life, or 
in fee ? Lord Hardwicke, thinking it a point 
of ſome difficulty, directed a caſe to be 
made for the opinion of the court of King's 
| Beneh, 369 
A. H. by tier will fays, I give. to my nieces 
F. L. and A. F. each, one half of the pro- 
duce of my bank ſtock, and to their iſſue, and if 


either ſhall happen to die before the legacy 


become due to her, and leave no iſſue, the 
{ſhare of her fo dying, ſhall go to the fur- 


vivor. F. I. died before the teftatrix, leav- | 


ing a fon, who has brought his bill for a 
moiety of the produce of the bank ſtock. 
The words leave no iſſue, confine it to F. 
| L's leaving no iſſue at the time of her 
death, and are relative to any child the le- 
ce might have ut her death, and there- 
re a moiety of the produce of the bank 
ſtock was decreed to the ſon of F. L. 
13 * Paye 396 
This was a contingent limitation to A. J. if 
F. L. died without iffue, and the whole did 
not veſt in the firſt taker, but according to 
the reſolution in Forth verſus Chapman ought 
to be conſtrued, laaving no iſſue at the time 
of the death. 398 


| extent. See title Ring. 


In extents granted by a baron, he marks the 
day of granting them, and they do not 
bind before that day; but where in a long 
vacation the teſte is dated as of the laſt day 
of the precedent term, it ſhall prevail againſt 
intermediate acts between the King's debtor 
and other -perſons. 154 


Father and Son, — titles Poꝛtiong, Chil- 


father limits a copyhold eſtate to a firſt ſon 
in tail, and to a ſecond, third, fourth and 
fifth ſon, and there is no ſurrender, the 
| ſecond fon brings a bill to have it ſupplied; 
the court will decree it for the third, fourth 
and fifth ſon, in the ſame order in which 
the father has left it. | 191 
Where it does not introduce a hardſhip, or 
leave the other children in diſtreſs, the 
court always decree the proviſion made by 
a parent for one child to be as extenſive as 
he intended it. 192 
A bill was brought by the plaintiff for two 
legacies of 50 J. left to himſelf and his ſiſter 
under their grandfather's will, and for the 
intereſt made of the: the defendant, who 
is executor to the plaintiff's father, inſiſted 
on being allowed 105 J. for putting out the 
plaintiff apprentice, and 50 J. for the main- 
tenance and cloathing the ſiſter: A father 
cannot apply a "aa, rr a relation to A 
child in the maintenance of ſuch child, nor 
can he put him out apprentice with the 
money ariſing from the legacy, 399 
Where a father makes a will, and in con- 
ſidering the particulars of his eſtate gives a 
legacy to his ſon, deſiring he will do an act 
for his ſiſter's benefit; this amounts to an 
obligation upon the ſon as far as the value 
of the father's eſtate extends. 484 
Where a ſon taking beneficially by a father's 
will promiſes to make it good, this may be 
a valuable 


* 


would not be fraudulent. Page 484 
A promiſe under age, may be a conſideration 
for a' promiſe when of age. 484 
Fee-ſimple and Fee-tail, See titles Cſfatss, 
Anjunction. 


Feme Covert. See title Baron and Feme. 


Where a perſonal eſtate is given to the ſepa- 
rate uſe of a feme covert, ſhe is conſidered 
as a feme ſole, and may diſpoſe of it and 
all the accruer, as ſhe is beyond the age of 
. ſeventeen, | 709 
The ſeparate examination of a feme covert on 


a fine is good, hecauſe when delivered from | 
712 | 


her huſband her judgment is free, 
A. dying ſeiſed ſhall not after the huſband's 
deceaſe take away the wife's entry, for no 
laches can be imputed: to her, as after co- 


verture ſhe could not enter without her huſ- | 


band, 712 


The power is to ſuffer his daughter notwith- 
ſtanding her coverture to diſpoſe of all his 
real eſtate, and if he had intended to ex- 
clude the diſability of infancy, he would 

_ . equally, have taken care to expreſs it, and 
expreſſis unius eff excluſio alterius. 714 

A woman who had 1000 J. in articles before 

marriage, had no other proviſion than only 
a covenaat from the huſband, that he would 
conſider himſelf as a freeman of London: on 
her father's death ſhe became intitled to 
1500 J. more, and applies for a further pro- 
viſion. The court, from the care it takes 


of the intereſt of feme coverts, will on an 


acceſſion of fortune to the wife oblige the 
huſband to make a further proviſion. 720 


Feoffment. See titles Fine, Common Re- 
covery, Revocation, 


A feoffment differs materially from a fine, 
for the feoffment is made openly upon 
the land, and the feoffee immediately put in- 
to poſſeſſion; but a fine has, nothing pub- 
lick except the proclamations z and there- 
fore by 4 H. 7. c. 24. nonclaim runs only 
from the procla nations; a feoffment can 
only be of land, a fine may be of tithes and 
other incorporeal inheritances. 140 

A feoffment is the moſt antient and ſure way 
of conveyance, both as it is publick, and 
therefore beſt proved, and alſo as it clears 
all diſſeiſins, Sc. which cannot be done 
even by fine and recovery. 141 


If a feoffment with livery be made, it is a diſ- 


ſeiſin, and a fine levied afterwards when 
the five years are run out is a bar. 502 

A feoffment in fee executed after a will, 1s a 
Vol. III. 


5 


| 
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4 valuable conſideration” for à bond, and N 


17 


| 


| 


| - rolled, 15 


reyoeation, even if chere was noMivery ; 
idem as to a bargain and ſale thougl mat in- 
| Hage 803 

Fictions and Relations,” 
The law allows of fictions: and relations to 
ſupport a right, but never to work a wrong. 
f 3340 
by 
340 
Fieri Facias, See titles JnſolveneDebfozs, 

Execution. 


* 


If a perſon who has a right is kept out 
terror, a claim 1s ſufficient. 


Fine, See titles Common Recovery; Trul⸗ 
tees fo2 pꝛelerving contingent Remain- 


ders, Feoffment, Poſſeſſion, Truſt, Feme 
Covert, a N | 
| A fine by huſband and wife of her lands to i 


purchaſer, but the uſes declared by the 
huſband only, no other deed; being ſthewn 
declaring. different uſes, and the uſes de- 
clared not varying from what the wife in- 
tended, it ſhall bind her notwithſtanding. 
| | 9 - 1:0 
A fine is nõt a feoffment upon record, unleſs 
the party has ſuch an eſtate as will intitle 
him to levy a fine, that is, an eſtate of free- 
hold; otherwiſe a fine has no effect what- 
ſoever with reſpect to a ſtranger, and bars 
none. but the party claiming under it. 141 
Where the parties had no ſeizin ta: warrant 
the fine, the courts of law will not preſume 
or {train a point to work a wrong, 339 
Where a feme covert has an intereſt in real 
eſtate, no conſent of a remainder- man can 
bar the entail unleſs there had been a fine, 
nor can this court carry ſuch agreement 
into execution as to a legal eſtate. 449 
The court under the ſtatute of 7 Ann. may 
order an ipfant, the heir of a mortgagee in 
fee, and who is likewiſe a feme covert, to 
levy a fine under the general words, that 
perſons under age ſhall convey and aſſure. 
Ning 2 I „ 4 
An affidavit of ſervice on the huſband is — 
ſufficient, he muſt conſent by counſel to 
the prayer of the petition. 479 
Sir . D. by his will deviſed all his eſtates, 
purchaſed or to be purchaſed, to MH. D. his 
daughter for life, with remainder to truſtees 
to preſerve, &c. remainder to the firſt ſon 
in tail male, and to the ſecond, &c. in tail 
general, and in default of ſuch iſſue, re- 


mainder to the daughters, Sc. and if A. D. 


died without iſſue, remainder to Sir H. N. 
in tail, with ſeveral remainders over g M. D. 
after 21 marries, and ſubſequent to it exe- 
cutes a deed, by which ſhe conveys the 

IO reverſion 


—— 


. 


reverſ®n in fee of the lands purchaſed, ex- 


pectant on the ſeveral remainders under the 


will to G. B. and his heirs, in truſt for ſe- 
vera] uſes, and covenants to levy a fine ſur 
con to the uſes of the deed, and recites 
the limitations under the will in the order 
mentioned, then with a proviſo that the 
uſes declared by the deed fhall not take 
place till after all the limitations under the 
will. A fine levied accordingly 
inſiſted MH. D. had by the fine forfeited her 
eſtate for life; but the court held it was 
only a fine of the reverſion ; as the deed 
expreſsly recites all the intervening eſtates 
for life under the will, and limits uſes after 
all theſe, Niue 728 
If M. D. had levied a fine ſur conceſſit of her 
eſtate for life; yet as it is a truſt eſtate, 
and there are limitations to truſtees to pre- 
ſerve, Sc. the fine would have worked a for- 
feiture of her eſtate for life, becauſe it can- 
not affect the ſubſequent remainders, as 
there are truſtees to preſerve them. 729 
The proviſo that the limitations in the deed, 
ſhould not diſturb Mrs. Tracy's eſtate for 
life, under the will is ex abundant: ; for if there 
had been no ſuch proviſo, the uſes of the 
deed would not have controuled Mrs, Tracy's 
_ eſtate for life under the will. 730 
Where a ſine ſur conceſſit is levied by a tenant 


for life, reverſioner in fee expectant on ſe- 


veral limitations in a deed or will, a court 
of equity, will never conſtrue fuch a fine to 
work a wrong. 730 


Foyfeiture, See title Reſtraint on Marriage, | 


a ſubdiviſion under title Marriage, Con- | 


dition, Common Recovery, Fine, | 


Many caſes where an act may be void againſt 


another, and yet is a forfeiture to the per- 
ſon; as a leaſe for inſtance made by a copy- 
hold tenant, is certainly void againſt the 
Lord, and yet is a forfeiture as to himſelf. 


141 


Fraud, See titles Heir, and Anceſtoz, 
Marriage, Agreement under Yand, At⸗ 
tomey and Solicitoz, Baron and Feme, 
Bonds. Catching Bargain under title 
Meir, Colluſion, Covin, Concealment, 
Deeds, Crecutozs, Impoſttion, Account, 
Charitable Cozpozation, Will, Father 
and Son, Specific Perfozmance, Uolun- 

. tary Conveyance. 


Where there is no poſitive proof of fraud, 
circumſtances of ſuſpicion are not ſufficient 
for the court to ground a deerce upon; all 
they can do in a matter of account, is to 

give the plaintiff leave to ſurcharge and fal- 
fy. — 


: it was 


| 
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The point of fraud and colluſion eſtabliſhes. 
the authority of this court, often contrary 
to and beyond the rules of the law. Page 75 5 
In all caſes of fraud, the remedy does not die 
with the perſon; but the ſame relief ſhall be 
had againſt his executor, N 77 


Frauds and Perjuries. See Agreement. 
Free Bench. See title Dower. 


Frechold, Things fired thereto. See title 
Court of Chancery. 


The old cafes go a great way upon the annexa- 
tion to the freehold ; but courts of late have 
relaxed this ſtrict conſtruction of law, to 
encourage tenants for life, to do what is ad- 
vantageous to the eſtate during their terms. 

| I 

To remove wainfcot, fixed only by alten 

and marble chimney pieces, is not waſte. 


; | I 

Landlords have no right to retain coppers wad 
brewing veſlels againſt a cenant, as they 
were laid for the convenience of trade, 15 


* 


Funeral Expentes. See titles Exetutoꝛ. 
Allets. probed 


Though at law, where a perſon dies inſolvent, 
his executar will be allowed no more for his 
funeral than is neceſſary; yet if he is led in- 
to a greater expence on this account, by 

. ſeeing large legacies left by the will, which 
induced him to think the eſtate was ſolvent, 
this court will not adhere to the rule laid 

down at law, that he muſt not exceed 10 J. 

r 

The orphanage ſhare, and not the 4. 
part, ſhall pay the charge of a child's fu- 
neral. 678 


| Gavelkind. 
By the cuſtom of Kent, an infant ma alien 
his eſtate, for cuſtom is lex loci, and being 
ſo, it ſtands as ſtrong upan this, as if a pri- 
vuate act of parliament had been made for 
that purpoſe, | 11 
G. E. ſeized of a gavelkind eſtate, by deed 
poll, in conſideration of natural love to his 
wife and children, did grant to his twe 
daughters Margaret and Hannah, the rents 
of his lands in L. equally to be divided 
betwixt them, paying 5 J. to the mother 


during her life; and after her deceaſe to his 
two daughters, to hold to them and their heirs 

. equally to be divided betwixt them. Lord 
Hardwicke was of opinion, that the words 
in the Imitation to the daughters, created a 
. 2 ES: tenancy 


1 


tenancy in common, whether the inſtru- 

ment be conſidered as a deed or a will, Page 

. 5 3 I 

The caſe here, ſo near a teſtamentary ay 
it might have been proved as a will. 


The word a, att” bs confirad} „ { - 


words bequeath or deviſe in a will, for this 


is quaſi a teſtamentary act, and therefore 
mult be conſidered as a will, 7 
ue, 


When the eſtate in queſtion is of ſmall va 
inſtead of ſending it to' be determined by a 
whole court, it may be directed to be heard 
and argued before two judges at their cham- 
bers. | | WR 


- 'Gzammir, See titles Rule. 


Gꝛandchildzen. See titles Paintenance, | 


Statute of Dilkributions, 


B. gives all the reſt, and reſidue of his per- 
ſonal eſtate to his grandſon, at 21. and if he 
die before that age, then to F. whom he 

makes his executor; Lord Hardwicke held, 
the grandſon was not intitled to the intereſt 
ariſing from this reſidue, but muſt accu- 
mulate till he arives at 22. 58 
The court doubtful, how' the intereſt would go 


if. the grandſon died before 21. whether to | 


his repreſentatiye or to F. 59 
The reſidue being given by a grand-father to 
a grandſon, on a contingency of his at- 

_ taining 21, and nothing faid of the applica- 
tion of the produce, he is not intitled to be 
maintained out of it. 59 
A grandfather does not ſtand in loco parentis, and 
therefore js not obliged to maintain a grand- 
Child ; nor can he appoint a teſtamentary 
guardian, | | 183 
A grandfather is not bound to provide for a 
grandchild, eſpecially where a father is liv- 
ing at the time of the will, and after the 
teſtator's death, 508 
Where there is no ſurrender of a copyhold 
eſtate by a grandfather to the uſe of his will, 
the court will not ſupply it againſt an heir, 
in favour of the grandchild, 508 


Ozants. See titles Deeds, Gavelkind. 


Guardian. See titles Jufants, Baintenance, | 


Court of Chancery, School. 


A father by will appoints his wife guardian of 
his eldeſt ſon till 21. a petition on the in- 
fant's behalf to confirm her guardian, and 
to be juſtified in what ſhe ſhould expend for 
bis maintenance; Lord Hardwicke aid, 
No inſtance, where there is a teſtamen- 
tary guardian, of the court's confirming it 
in this ſummary way, or ſending it to 2 

3 
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maſter to aſcertain the allowance for the in - 

fant's maintenance; a bill is neceſſary for 

this purpoſe,” Page r 

The mother's appointment of a guurdian' to. 

ber ſon by will is void ; the ſtatute confi- 
ning the power of appdinting a teſtamentary 
guardian to the father only 519 

Where a guardian has been guilty of ill 
practice in the proſecution of a ſuit, to ob- 
tain a verdict ; though it was not the act of 
the infant herſelf, yet that male practice may 
be given in evidence. - 54: 


A guardian before he had paſſed his WIR. 


brought an action againſt an infant for 
board; the court continued the injunction 
that was prayed by the infant's bill till the 
hearing, and ſaid, in taking the account, the 
court would allow the guardian according 1. 
the maintenance allotted for the infant, to which 
the jury would have no regard, 618 
A guardian may be appointed, though no cauſe 
is depending, e 813 


| Meir and Anteſtoz. See titles Covenant, 


Intention. 


The time incurred in the life of the anceſtor 
| ſhall run upon the infant. 346 


Heir at Lam. See titles Countelloz, Waffe, 
Covenant, Allets, Real Eſtate, Deeds. 


An heir is not to be diſinherited unleſs by ex- 
preſs words, or a neceſſary implication; and 
the rule holds equally where he is an heir of 
cuſtomary lands. eee 

On a bill brought to eſtabliſh a' will againſt 
an heir at law, the court, notwithſtanding 

he made default, ordered the proofs of it 
to be read, and ſaid the will could not be 
otherwiſe well proved. 2 


A proviſo in a ſettlement, that 1000 J. fail 


and may be laid out by the truſtees in the 
purchaſe of lands. Lord Hardwicke ſaid, 
where there is a power to lay out money in 
land, but the original intention was, it 
ſhould be conſidered as money, if not vetted 
in land, it ſhall not be conſidered as ſuch, 
and go to the heir, 212 
Though the words Hall or may in acts of par- 
liament have been conſtrued abſolutely, yet, 
here they were inſerted only to leave the 
election to the truſtees, either to continue 
the ooo. as it was in perſonal ſecurities, 
or call it in, and lay it out in land. 212 
Where a deviſee brings a bill merely in perpe- 
tuam rei memoriam, and the heir at law only 
croſs- examines the witnelies, he is intitled 
to his coſts, but if to encounter the will, 
he ſhall not, 387 
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As an heir has a right to be ſatisfied how. he 
is diſinherited, though he has an iſſue di- 
rected to try it, and the will is eſtabliſhes, 

yet he ſhall have his coſts; Aung Page 387 

If the heir ſets up a diſability againſt the per- 
ſon who made the will, and fails, he ſhall 
not have his coſts. _ 2 

The court will give coſts againſt an heir in a 


caſe of ſpoliation, or ſecreting. of dung, 
This court rather leans to an heir at law. 


* 689 
Lord Macclesfield (aid, it was the rule of the 
court to give the turn of the ſcale in fayour | 
of the Heir. WM 5689 
When the heir at law, by bis anſwer to a bill 
brought to eſtabliſh a will, admits it to be 
duly executed, and to the purport as ſet 
forth, ſaying, at the cloſe of it, he is the heir 
at law of the teſtator, this is not ſufficient ' 
to intitle him to the inſpection of the title, 
deeds and writings belonging to the eſtate. 
The law leans to an heir, and artificial rea 28 
ing allowed to prevent his being diſinhe- 
rited. | | | 747 


Matters controverted between the Peir, 


Exetutoz and Devilee, See titles Allets 
marchalled, and in what oder Debts are 
to be paid, — 
Pair Looms, 

. T. deviſed all his books, pictures and houſ- 


CO 


hold goods, to ſuch male perſon when he | 


ſhould attain twenty-one, who ſhould then 
be intitled to the truſt in poſſeſſion of his 
real eſtates before deviſed, and, till- then, 
directed tkey ſhould be kept at Dunton- Hall, 
and be uſed in the mean time by ſuch male 
perſon reſiding there, declaring it to be his, 
will and deſire that they might go in the 
nature of Heir Looms with his eſtate, and 


be uſed therewith as long as the laws of this | 
The pictures, books | 


realm would permit. 
and houſhold goods ought to go as Heir; 
Looms, in as full a manner as the law will 
allow; for the deviſe here is a diſpoſition. 
only of the uſe till ſome perſon who is inti- 
tled to the inheritance ſhould come into 
poſſeſſion by attaining twenty-one. 347 


Hoſpital. See titles Charity, Uiſitoz. 


The court will not examine into the reaſons 
for an amotion of a penſioner from an hoſ- 
pital, with the ſame nicety as if the free 
hold of the perſon was in queſtion. 


Hotchpot. See Cuſtom of London. 


2 


1 


164 


3 


(fition of 


Adeot, See titles Lunatick, Inqu 
e200 7 igorraenes! Lunacy. 
HERE an inquiſition found a perſon 

VV an ideot, the court thinking it a hard 
caſe, gaye fe to traverſe it. Page 185 
The power of the Chancellor over ideots and 
lunaticks is oy ſign manual of the King, 
counterſigned by the two ſecretaries of ſtate, 
impoweting him to take care of him in the 
right of the crown, and to make grants of 
§ WWE uh 625 


Implication. 

The words in the will of Sir V. D. if my 
daughter © depart this life without iſſue of her 
body living at her deceaſe, do not give her an 
entail by implication, but to the iſſue living 
at her deceaſe, an eſtate by purchaſe. 784 


Anconvenience. 
Arguments ab inconvenienti are always of 
weight, but more particularly in a new caſe. 
| > its 157 
Antumbzäntes. See titles Deftiticies, Poꝛt⸗ 
gages, Estates Tail. 


Infant. See titles Common Recovery, 


Guardian, Maintenance, Pzeſentation, 
Truſtees, Receiver, School, Court of 
Chancery, Court of Wards, Marriage, 
Fine, Father and Son, Settlement 2 
foze Marriage, Will, Recovery, 


If a child who has a legacy payable out of 
land dies before the contingency happens, 
it goes to the heir; a fortiort where it is 
given to a ſtranger. | 115 

7. M. by his will directs his real eſtate to be 
ſold after his wife's death, and the money 
ariſing therefrom to be equally divided be- 
tween R. U. and five other perſons; the 
bill is brought by the widow for a ſale; 
R. U. is an infant, and, as heir at law to 
the teſtator, had the legal intereſt in the 
eſtates. Though the uſual practice is for 
the parol to demur till the infant comes ot 
_age, yet, it being for his intereſt that it 
ſhould be ſold, and, as in this caſe, there 
was a truſt to be performed, and the court 
can ſee to a proper application of the mo- 
ney.” Lord Hardwicke decreed a ſale, but 
declared at the ſame time, he did not mean 
by this direction, to break in upon the rule 

of the parol demurring. 117 

Where an infant brings a bill for the land, 


and to have an account for the meſne profits, 
| the 
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| the cout may elect him to proceed at law, 


and retain the-'bill for the meſne profits. 
. 5 Page 130 
. Whoever enters on the eftate of an infant, 


enters as guardian or bailiff for the infant. 

3 | | 130 
The mother of A. never exhibited any W 
tory of his father's perſonal eſtate, nor laid 
any account before him, but repreſenting 
his ſhare of this amounted to 5407. only, 
and of his grandmother's ' perſonal eſtate to 


607. only prevailed on him ten days after | 


he came of age to ſign two ſeveral releaſes 
for theſe ſums. © A bill brought after an ac- 


quieſcence of five years, and after a mother's | 


death, againſt her repreſentatives, to ſet re- 
leaſes aſide as unduly obtained by her, and 
for an account of his father and grandmo- 
ther's eſtates, and to be 
thereof. Lord Hardwicke ſaid, the pro- 
curing releaſes from a perſon immediately 
upon his coming of age is always a cir- 


cumftanoe to create a ſuſpicion of unfair- 


neſs; but as there is no particular impoſi- 
tion charged through means of the defen- 


paid his full ſhare 


An infant is bound 


— 


dant, his Lordſhip directed the Maſter to 


take only an account of the perſonal eſtate 
of che plaintiff's father which the wife was 
potlefled of at the time of her intermarriage 
with the defendant, and not fo far-back as 
the death of her firſt huſband, and his lord- 
thip would not determine the queſtion as to 
the unfairneſs of the releaſes till the Maſter 


had taken the account of the father's perſo- 


nal eſtate only. 423 
Where an agreement appears upon the face of 
it to be prejudicial to an infant, it is void; 
but if for his advantage, then voidable 
only. 610 
Where an infant is married to a gentleman of 
great eſtate, though the dower is a third, 
and ſhe has a jointure only of a tenth, yet, 
as the law has intruſted parents with the 
judgment of proviſion for infants, ſhe ſhall 
not ſet it aſide upon the inequality between 
the dower and the jointure. — 
Unleſs a father or a guardian could contract 
for the infant, ſo as to bind money proper- 
ty, as it is a perſonal thing, the huſband 
would be immediately intitled to it on the 
marriage. | Ls | 
Where a jointure is made after marriage, and 
the huſband dies, leaving his wife an infant, 
if ſhe, without doing any act to determine 
her election, marries a ſecond huſband, if 
he enters on the jointure eſtate, that entry 
will bind them both during the . 
17 


A guardianſhip of an infant, notwithſtanding | 


he marries, does not determine till his age 
of twenty-one. 625 
Vor, III. 


| by a decree in a Fauſe 

where he is plaintiff, as much as a perſon 
of a full age. | Page 626 
An infant, after being of age, is not allowed 
- by a new bill to diſpute any thing that was 
done during his minority in regard to main- 
| tenance, GC. 625 
The rule at law is, that an infant is as much 
bound by a judgment in his own action as 
if of full age. 627 
An infant may execute a power where he is 4 
mere inſtrument only. 710 

| The ſtrong ground the law goes on in regard 
to an infant's preſenting to'a' church is, 
there can be no inconvenience, becauſe the 
biſhop is to judge of the qualification of the 

| © clerk prefented, 973-097 S270 
The reaſon why the law allows a fine and re- 
covery ſuffered by an infant to be good is, 
that it ſuppoſes he was of full age, and 
will not preſume a judge will take a fine 
upon any other terms, and a deed to lead 
the uſes being part of the fine ſhall likewiſe 
STE, 057 711 
There is an abſolute diſability in an infant to 
diſpoſe of his inheritance. 712 
It has never been held an infant could exer- 
ciſe ſuch a power over real eſtate, and the 
applying for private acts of parliament fhew 
the ſenſe of mankind in this reſpe&, 713 
Where an inftrument is void as to the real 
eſtate, an infant is not compelled to make 
an election whether ſhe will take by or 
againſt the will; for, as to the lands, it is 
properly no will at all. 715 


Inhabitants, See title Pariſhioners.” 


The word inhabitants takes in houſekeepers, 
though not rated, and alſo ſuch who have 
gained a ſettlement, and ſo become inhabi- 
tants, though not houlekeepers. 577 


Injunction. See titles Waſte, Treſpaſs, 
Puzes. 


It is no excuſe for proceeding at law after an 
injunction is granted, that it was not ſealed; 
for where a defendant or his attorney have 
been preſent on an order for an injunction, 
and they have proceeded at law before it 
has been ſealed, the court has conſidered 
it as a contempt, and committed the perſons 
for it. 0 | YF 
A plaintiff, where the injunction has been 
diſſolved upon the merits, or for want of 
ſhewing cauſe, cannot by amending his 
bill, and the defendant's obtaining a dedimus 
to take his anſwer to it, move: for an in- 
junction, but, on the anſwer's coming in he 
may move for an injunction on the merits. 
| 694 
10 F The 
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The court will grant an injunction at the ſuit 
of a 
under leſſee, who holds by leaſe from the 

. original leſſee, Page 723 

A remainder-man* in fee may have an injunc- 

tion to ſtay waſte in the firſt tenant for life, 

- notwithſtanding an intermediate eſtate for 

- life. | ne 

If a mortgagee cuts down timber, and does 

not apply the money ariſing from the ſale, 

in ſinking the intereſt .and principal, the 
mortgagor may have an injunction to ſtay 

e. 723 
| So, where the mortgagor commits waſte, the 


court will grant the -mortgagee an injunc- 


tion; for they will not ſuffer the mortga- 
gor to prejudice the incumbrance. 723 


'Anoculation. 


A bill in this court to reſtrain nuſances, ex- 
tends to ſuch only as are nuſances at law; 
and the fears of mankind, though reaſon- 


able ones, will not create a nuſance. 750 
Inquiſition of Lunacy, See titles Lunatick, 
wait. Pꝛerogative, Ideot. 


That JV. B. was incapable of governing him- 
"ſelf and his lands, &c. is an illegal and void 
return to a commiſſion of lunacy. 168 

The uniform return in inquiſitions of lunacy, 
except in a few inſtances, is, /unaticus, non 


ground landlord to ſtay waſte in an |. 


compos mentis, or inſanæ mentis, or, ſince the 


proceedings have been in Engliſh, of unſound 
mind, which amounts to the ſame thing. 
171 


It might be uſeful in ſome caſes, if a curator 


could be ſet over weak perſons, as in the 
civil law. | 172 
Courts of law underſtand what is meant by 
non compos, or inſane, as they are of a deter- 
minate ſignification. | 173 
Non compos mentis is a technical term, and is 
now legitimated under ſeveral acts of par- 


liament. 
After Barneſley had been found a lunatick 


allow him to traverſe the ſecond. 184 
Inſanity, See titles Lunatick, Inquiſition 
| ok Lunacy. 


Jnſolvent Debtozs. See title Eſtates in 


J. D. being indebted to C. by bond in 2007. 
the plaintiff, the adminiſtratrix of C. brought 
an action againſt D. who pleaded the act 
ſor relief of inſolvent debtors, and that he 
was duly diſcharged.; the , plaintiff took 


I 
un- 
der two inquiſitions, the court would not 


udgment for the 2001. and 51. damages: 
. by will gave D. 10001. to ho Joie 
to him by his executor in a month after the teſ- 
tator's death ; the plaintiff ſued out a fer; 
Facias on his judgment, and lodged it with 
the ſheriff, and took a warrant to levy the 
debt out of the legacy, and brings his bill 
againſt the executor of . M. to admit af. 
ſets to ſatisfy ſo much of the legacy as the 
plaintiff's debt amounts to, or account for 
the real and perſonal eſtate of . M. and 
pay the plaintiff her debt thereout. . Lord 
 Hardwicke was of opinion, that the court 
ought to interpoſe in this caſe, and that 
the plaintiff has purſued a proper remedy, 
and what ſhall be found due for principal, 
Intereſt and coſts at law, and in equity, 
ought to be ſatisfied out of what is due to 
D. on account of his legacy of 10001. gi- 
ven him under the will of V. M. Page 352 
The ſtatute for relief of inſolvent debtors is 
for the benefit of creditors, and muſt be ſo 
conſtrued, as to give them effeQtually all 
the benefit intended them over future effects. 


6 

In all caſes of chattels in poſſeſſion, the zh 
ſuit has the firſt ſatisfaction. 357 
If after the fieri facias the debtor had aſſigned 
the legacy for a valuable conſideration, and 
without notice, it would have been good 
againſt this creditor. | 357 
The legacy is a charge on the lands ; for the 
words ſubjett to the exception of what was 
given. before amounts to the ſame as if the 
teſtator had given his goods, lands and 
chattels, ſubject to what was given before. 

| 8 

S. who was tenant in tail of rates fn 
queſtion, lets a leaſe of it in 1741 to the 
piaintiff his ſon, who was to enjoy it at the 
rent of 25 J. per unn. and covenanted to 
maintain his mother, and pay the land 
tax, The father being an inſolvent debtor 
was Cited in by one of his creditors to de- 
liver in a ſchedule of his eſtate according 
to the form of 16 Ge, 2. and in Ocfober 
1743, he was diſcharged under this act. 
The bill is brought againſt the defendant 
for an account of -profits, and of timber 
felled. The plaintiffs intitled to ſuch ac- 
count from the time only of the father's 
diſcharge; for they could have no right till 
their title to the eſtate accrued, which was 
not till October 1743. 379 
Though the father, when cited in by the cre- 
ditor, did not claim this eſtate- tail, it veſt- 
ed equally in the aſſignee as if the father 
had done it; and if I had any doubt, would 
have ordered a caſe for the opinion of the 


Judges, e 379 
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Where an inſolvent perſon is ſeiſed ef a remain- 
der in tail, reverſion in fee to himſelf, with 
an eſtate for life in a ſtranger, he will be 

. obliged to inſert this in his ſchedule. Page 

F i | 6&4 80 

The intent of the act is to make the g. 
to the creditor equal and co-extenſive; for 
the words are relative to all former deſcrip- 
tions under other ats, 381 

The inſolvent debtor ſtatutes are equally com- 
pulſory en the debtor with the ſtatutes which 
relate to bankrupts, for it would be perni- 
cious to make any difference between cre- 
ditors. 381 


Jointure. See title Purchaſe, Marriage. 


A 2 had her own part of a marriage 
ettlement in her cuſtody, and came to the 
poſſeſſion of the huſband's as his executor ; 


ordered to be produced before the clerk in | 


court, but ſhe would not; upon motion di- 
rected it to be delivered up, it being the ve- 
ry end of the bill. 302 
A jointreſs is not obliged to bring in her join- 
ture, deed into court, unleſs the party re- 
quiring will confirm it. 


Intereſt of Monep, See titles Adminiſtra⸗ 
toz, Annuity, P0utgage, Uſury, Gzand⸗ 
childzen, Statute of Limitations, Eſtates 
foz Life, Judgments, Purchaſe, Plan- 

. factions, 

A deviſe to five brothers and ſiſters (no rela- 

tions) of 1000/. apiece, to be paid to them | 

at 21 if they attain that age, and not 
otherwiſe ; and if any die before, the legacy 
or legacies to be utterly void. The lega- 
tees brought a bill for intereſt on their lega- 
cies ; being not intitled to the payment of 
their legacies immediately, they ſhall not 
have intereſt nor the principal particularly 
ſecured to them till they ſhall arrive at their 

ages of 21, 101 

Where legacies are charged upon perſonal | 
eſtate, and intereſt directed to be paid, the 
court in this caſe always allows the legal 
intereſt, | 402 

W here legacies are charged on the real eſtate, 

the rule of the court is to give one per cent. 
leſs than the legal intereſt, as it is a good 
ſecurity for the principal. 402 

Where legacies are given to a ſtranger cither 
payable at 21, or not till 21, they can have 
no intereſt in the mean time, but where 
given to children, in either of theſe caſes 
they ſhall have intereſt immediately. 438 

Though no more had been allowed for many 
years than four per cent. for maintenance, 


yet in conſideration of mortgages being then | 


| 
| [ 


SII | 


[ " 


4 at four and a half, and ſeveral at five 


cent, the court ordered the children ſhould 
have four and a half per cent. intereſt on 
their ſhares of the 5000 7. Page 4.38 
Where a mortgage is at four and an half per 
cent, with a proviſo that if the intereſt be 
paid after each half year before three quat- 
ters of a year become due, the mortgagee 
will accept four per cent. if the mortgagor 
fails of paying the intereſt at the appointed 
time, he cannot be relieved in this court. 5 10 


| Where a mortgage is made with a reſervation 


of four per cent. intereſt, and a proviſo that 
on non-payment thereof within a certain 
time after it is due the mortgagor ſhall pay 
five; „Lord Hardwicke ſaid, this is but as 

a nomine pœnæ, and relievable in equity.” 

| | 20 

A Maſter's report of what was due to a — 
gagee for principal, intereſt and coſts, was 
confirmed niſi, and by the regiſter's minutes 
at a ſubſequent ſeal in the ſame cauſe taken 
down order abſolute, but never entred, on 
the regiſter refuſing to do it; an application 
for an order de novo. . 521 
A bill for the arrears of an annuity of 30 /. 
ſecured by bond in the penalty of 5007. an 
account decreed of the arrears due ſince the 

| year 1741. and intereſt at 4 per cent. to be 
computed at the end of each half year. 579 
As this was given by way of maintenance and 
a bond to ſecure the payment, the plaintiff 
is clearly intitled to intereſt, for the court 
have gone further in an annuity given for 
maintenance; and decreed intereſt, though 
it was only a bare ſimple grant of an an- 
nuity without any power of entring if in 
arrear, 579 


Inſurance, 


The ſhip Succeſs being inſured from London to 
Carolina was taken by a Spaniſb privateer, 
and afterwards retaken by an Engliſb one, 
and carried to Boon, where no perſon ap- 
pearing to give ſecurity, ſhe was condemu-. 
ed and fold in the court of admiralty there, 
and after the re-captors had their moiety, 
the overplus remained with the officers of 
that court. The defendant brought an ac- 
tion on the policy, and had a verdict; the 
plaintiff by his bill prays an injunction, in- 
fiſting the defendant ought to recover on 
the policy no more than a moiety of the loſs. 
„The court denied the injunction ; for as 
the defendant had offered to relinquiſh the 
ſalvage, he was intitled to recoyer the 
whole money inſured. 19. 
By 13 Geo. 2. the recaption of a ſhip is the 
reveſting of the owner's property. 196 


2 When 
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When inſurances are intereſt or no. intereſt, 
* Hardwicke was doubtful whether the 
act can operate. age 196 
Balvage uſt be dedutted out of the money 
reyered by the policy, if come to the 
hands of the inſured. 196 
The court will not allow any thing on ac- 
count of inſurance, unleſs the life be ac- 
tually inſured. | 282 


Intention. See titles Trpoſition of Wows, 


Perpetuity, Revocation, 


A man can be no contractor with his heir or 
executor, for they derive under his will or 
permiſſion ; and therefore it is the intention 
that governs the court, and turns the 

balance. 323 

In the caſes of ſatisfaction, one rule is, that 
it depends on the intent of the party, and 
which way ſoever the intent is, that way it 
muſt be taken. 326 

Where the general intent is to make a ſtrict 
ſettlement, though ſome one limitation may 
ſeem contingent, yet the general intent 
hall prevail. 781 

Were the intention of a teſtator in creating 
an eſtate-tail is not plain, but very doubt- 
ful, Judges will lay hold of any circum- 
ſkance rather than put it in the power of a 


£m. 'on a remote contingency to bar all 
bſequent remainders. 


Jaterrogato ies. See tithe Examination of 
F Witneſles, 


Notice muſt be given before you can move to 
add-new interrogatories for the examination 


of a defendant, on the examinations before | 


put in being reported inſufficient. Such an 
order obtained on a motion of courſe is 


irregular, and will be diſcharged. 511 


Joint enants. 
mon. 


This court leans againſt jointenancy, as it 
is an inconvenient eſtate; and ſo do courts 
of law now, though they favoured them 
formerly. 524 

Where the words of a will are ſo inconſiſtent 
as that they cannot be reconciled, the 
court mult reject thoſe words that are leaſt 
conſiſtent with the intention of the teſtator. 

525 

The ſame words in the ſame will, though in 

A diffetent clauſc, ought to have the ſame 
ſenſe; and as the teſtator intended ſurvi- 
vorſhip among his children in the perſonal, . 
he muſt mean it alſo in the real eſtate. 526 


my | 


See title Tenants in Com- | 


'The bill was brou 


Ireland, See 3 


Though an action has bern brought in vre- 
land on a bond, and ſued to judgment there, 
you cannot plead to it an action here. Pag- 


559 
Iſſue, See titles Expottton of Woyds, . 
By articles on the marriage of F. M. with A. 


B. in conſideration of a portion of 200 /. 
J. M. covenants to convey his lands to 
truſtees in truſt for 7. M. during his life, 
and then to M. B. during her life, then to 
the iſſue of this match, in ſuch ſort, manner 
and form, and ſubject to ſuch charges for 
younger children as F. 4. ſhall hereafter, by 
deed or will, order, dequeath and appoint. 
In 1722, J. M. by ſettlement, ſettled the 
eſtate to himſelf for life, to the wife for life, 
to truſtees to preſerve, &c. then to truſtees 
for a term of years; then to the firſt and every 
other ſon in tail; the term to raiſe 600 /. 
to pay his debts, and the remainder to be 
equally divided among the children of the 
marriage, in ſuch proportions as J. . 
ſhould by deed or will appoint. In 1728, 
7. MA. tuffered a recovery, and by that ſet- 
tled the eſtate to himſelf for life, with like 
remainders, as in the fir ſettlement, with 
remainder to truſtees for 500 years; the 
truſt of which term was declared to be for 
younger children, and therein was a power 
for 7. M. to ſettle a rent-charge of 201. per 
ann. on any wife he might hereafter marry : 
the May following he married ; the ſecond 
wife had no notice either of the articles or 
ſettlement in 1722, and the very fame eſtate 
is by a ſettlement limited to her, and the 
iſſue of that marriage, and the defendant is 
the ſon of it. 371 
ht by the daughter, and 
only child of the firſt marriage of J. M. for 
a ſpecifick performance of the articles pre- 
vious thereto, inſiſting ſhe ought to be a 
tenant in tail of the Jands therein mention- 
ed, or if not, that the recovery lets in the 
charge in the articles upon the land. Lord 
Hardwitke of opinion, „ iſſue in the ar- 
ticles made on the marriage of 7. M. with 
MH. B. means female as well as male, and 
conſequently the plaintiff is intitled to have 
a ſettlement of theſe lands in tail, and when 
the defendant, the ſon of the ſecond mar- 
riage comes of age, he muſt convey to her.” 
71 
Upon the words 1/ſue of the marriage, the 7.44 
on a bill brought for carrying articles into 
execution, have frequently directed the ſet- 
tlement to be 1% all the iſſne to the firſt and 
4 other 
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the daughters with proper remainders fol- 
lowing one another, Page 374 


| Judre. 


Lard King as inclinable to adhere to the com- 
mon law, as any judge that ever ſat in 

- Chancery. 654 
On a caſe made by order of Lord Hardwicke, 
for the opinion of the judges of the court 
of King's Bench, they held that L. H. muſt 
by neceſſary implication, to effectuate the 
manifeſt intent of the teſtator, be conſtrued 
to have taken an eſtate in tail male, not- 
 withitanding the expreſs eſtate deviſed to 
L. H. for his life, and no longer. 730 
Lord Hardwicke in Lethieullier verſus Tracy ſaid, 
*ewas a great misfortune to Wiftminſler-hall, 
there is no report of Lord Chief Juſtice 
Hale himſelf, of the cafe of K:ng verſus Mel- 
ing, nor any copy of his argument; for as 
it is reported in Ventris tis very imperfect. 
796 


Judgment at Law. See titles Pzomiſe of 
Marriage, Execution, Releaſe of Errozs. 


Judgments. See titles Seturtties, Popt⸗ 
gage, Jnſclvent Debtozs, Cates Tail, 
ketution. | 


A judgment creditor, before he is intitled to re- 
- deem a mortgage of a leaſchold eftate and 
bond creditor, muſt take out execution, 200 
The defendant, the aſſignee of two judgments 
which were prior in point of time to the 
plaintiff's mortgage, is intitled to have in- 
| tereſt on the whole money, the accumu- 
lated ſum which he paid for thoſe two judg- 
ments. 270 
Where a creditor by 
by elegit, he holds guouſque debitum ſatisfactum 


fuerit, and at law the debtor. cannot on a | 


writ ad computandum, inſiſt on the creditor's 
doing 
value ; but if the debtor comes here for re- 
lief the court will give it him, by obliging 
the. creditor to account for the whole he has 
received; but as he who comes for equity, 
muſt do equity, will direct the debtor to 


intereſt to the creditor, though it | 


ſhould exceed the principal. 517 
A creditor is not confined to the extent of the 
*penalty upon a judgment, but may carry 
the computation of intereſt beyond it. 517 


Jurisdigion. See titles Court, Court .of 
Chancerp, and Spiritual Court. 


Vor. III. 


Engliſb, by way of information, 


judgment extends lands 


more than account for the extended | 


Principal Matters. 


ether ſons;' and for default of fach iſſue, to 


Ming. See titles Pꝛerogative, extent. 


| The King in the Exchequer may proceed two 
Ways, either on the Latin fide or on the 
Page 154 
The Exchequer held the ſtatute of frauds did 
not bind the King, but took place only be- 
tween party and party, becauſe he is not 
named. Lord Hardwicke' was doubtful of 
this doctrine. Page 154 


Leaſes and Covenants therein. See titles 
. Cikace foz Pears under Title Eſtate, 
Moztgage, Revocation of a Will, Judg⸗ 


ments, Dean and Chapter, Buildings. 
Waſte. 


J. C. ſeized in fee, made a leaſe Ofober the 
24th 1682, to T. A. (in conſideration of his 
ſurrendering a former leaſe, whereof there 
were two lives in being, and of 136 J.) of a 


meſſuage in E. to hold to 7. M. and his af: 


ſigns for the lives of him, his wife and his 
| ſon, at the rent of 43s. 8 d. and in the leaſe, 
T. M. covenanted, that he, his executors; 
Se. at the death of any of the lives ſhould 
pay to J. C. his heirs or aſſigns, within 
twelve months after ſuch death 68 J. as a 
fine. for every life added or renewed from 
time to time: and J. C. for himſelf, his 
heirs, &c. covenanted that he his heirs, 
&c. in conſideration of 68/7. to be paid to 
F. C. his heirs, &c. at Crew-hall, as a fine 
for adding a life to the remaining lives, 
ſhould execute a leaſe or leaſes under the 
ſame rents and covenants, as expreſſed in 
this of 1682, and “ fo to continue the re- 
newing of ſuch leaſe or leaſes” to T. M. or 
his aſſigns, paying to F. C. his heirs, &c. 
| 68. for every life ſo added from time to time. 
The aflignee of T. M. brought his bill to 
have the leaſe compleated by filling up the 
lives, and that the covenant of renewal 
might be again inſerted on the dropping of 
any of the additional lives. 
woche on the circumſtances of this eaſe was 


_ of. opinion, the plaintiff was intitled to a 
new. leaſe, with a covenant: of renewal to 
be inſerted in it, as well upon the death of 
the additional lives, as upon the death of the 

| old. © 40H 83 

This is a proper caſe for relief in equity; for 

the court of Chancery, can give the thing it- 

ſelf, a more adequate remedy than damages, 
which is all the law could give on an action 

for breach of covenant. « 87 
Under the words the ſame rents and cavenants, 

the court of Exchequer was of opinion in 

Hine verſus Skinner, the covenant for re- 


| 10 G 


rewal 


«© Lord: Hard- 
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newal ought to be inſerted ; and this de- | 
cree afterwards was affirmed in the houſe of 
Lords. | Page 89 


L. gives all and ſingular his leaſehold eſtate, 


goods, chattels, and perſonal eſtate whatſo- | 


ever, to his daughter; and if ſhe dies with- 
out iſſue living, then to the defendant. ' 
L. after making his will, renews a leaſe with 
the dean and chapter of Windſor ; this is no 
revocation, but the leaſehold eſtate paſſed 
by the will. 1099 


Legacy and Legatees. See titles Exetutoz 
aud - Ayminiltratoz, Father and Don, 
Reſtraints on Parriage, Satisfaction, 
Survivo}., Paintenance, Intereſt of Mo⸗ 
ney, Weſted Jatereſft, Real Cſtate, Tzo⸗ 


ver and Conderſion, Spiritual Court. 


A legacy chargeable on a mixed fund, if per- 
ſonal aſſets — is payable, though 
the legatee die before the day of payment; 
otherwiſe on real eſtate only. 69 
Where a legacy is · decreed to be a ſatisfaction 
of, a debt, the court gives intereft always 
from the teſtator's death. 99 
The court will not ſtrain to prefer one legatee 
to another, but where there is a deficiency 
of aſſets, will let the general rule of equa- 
lity take place. 909 
Appointing a legacy to be paid at a different 
time will not give a preference. FOO 
A legatee is not obliged in every inſtance to 
bring a bill for the recovery of a legacy 
againſt an executor, 224 
If a legatee promiſes a teſtator, that in conſi- 
deration of a diſpoſition in favour of her, ſhe 
will do an act in favour of a third perſon ; 
| ſhe who: undertook to do the act muſt per- 
form. | 539 


Ademption of aLegacy, See titles Ademp- 
tion, Satisfaction. 


* 


M. by will gives to her ſervant G. 500 J. to be 
paid to her within three months after Ms 
death; and in another part ſays, I give 50. 
apiece to the reſt of my ſervants, but not to 
G. becauſe I have done very well for her * 
And by a latter clauſe gives her lands in 


_ 


truſt to pay her debts and legacies. 7/. at | 


her death owed G. 260 J. on bond. On 
the circumſtances of this will, there is ſuf- 
ficient to take away the preſumption, that 


* 


the legacy was given in ſatisfaction of the 


debt.” 65 
The rule of ademption by length of time, is 
become the fixed rule of property, and too 
well eſtabliſned to be diſputed now; but if 


ugh will not break the rule, 

y ſaid, they will not go one 

jot further. N Page 68 
Diſtinctions from the rule muſt ariſe from the 


circumſtances in the will, and not of the 
legatee. 68 
The words becauſe, I have done well for 
her before, imply, that what ſhe had given 
before was meant as a bounty, and not a ſa- 
tisfation. 69 
The 500 /. to G. equally a reward for her ſer- 
vices. as the 5 J. to the other ſervants, and 
legacies to ſervants, have never been con- 
ſtrued a ſatisfaction for debts. 69 


Lapſed L cy, See titles 1. acies, 
| Poztions veſted, Lapſed, Ee. . 


A. H. gives ſeveral legacies, and declares, that 
if any of the perſons ſhould die before the 
ſame become due, that they ſhall not be 
deemed lapſed legacies; and then ſays to 
Ann the wife of Richard Wenſley, and to her 
executors or adminiſtrators, I give 50 I. 
ſhe died in the teſtatrix's life-time, and her 
huſband adminiſtred to her: Lord Hard- 
avicke held it not to be a lapſed legacy, and 
decreed it to the huſband.” $72 

If a-man deviſes his real eſtate to J. S. and his 
heirs, ſignifying his intention, that if J. S. 
die before him, it ſhould not be a lapſed le- 
gacy, © the heir at law is not excluded, un- 
leſs the teſtator nominates another legatee.“ 


573 


Legacies oz Po2tions veſted, lapſed oz ex⸗ 
tinguiſhed, See titles Ueſted Intereſt, 
Spiritual Court, Statute of Diſtribu- 
tions, Parriages, Intereſt of Money, 
Lapſed Legacies, Debts, 


Where a deviſe is annexed to a legacy, if the 
perſon dies before the time comes it is lapſed ; 
but if giben to a legatee, to be paid at a fu- 
ture time, there, as it depends on the pay- 
ment, and not the legacy, it ſhall veſt im- 

| mediately, 114 

A. B. by his will, gives to his brother C. B. 
the intereſt of 1500 J. during his life, and 
after the dectaſe of C. B. the ſaid ſum, to and 

- amongſt all and every the younger ſon and 
ſons, and all and every, the daughter and 

daughters of C. F. {bare and ſhare alike ; 
but in caſe he ſhall have only daughters, 
then, to and amongſt the younger daughter 
or daughters, to be paid to them, all, every, 
and each of them at their ages of 21 years. 
C. B. had three children, a ſon and two 


the maxim debitor non præſumitur donare was 
to be re- conſidered, it would not hold. 68 


daughters, at the time of A. B.'s making his 
will: and a fon born after the teſtator's death. 
I. one of the daughters married, and 3 
| : | 


* 


he dies. Lord Hardwicke was of opinion, 
that L. onthe circumſtances of the caſe, was 
not intitled under the will of A. B. to a ſhare | 
in 1500 J. therein deviſed, and con ſequently 
not tranſmiſſible to the defendant Milli her 
huſband and repreſentative.” Page 219 
J. C. begueath'd to each of his daughters, Ann | 
and Mary 3001. to be paid to them by his 
executor, when he ſhall attain his age of 26. 


but as they are already provided for, tis my | 


intention they ſhall not be intitled to any in- 
tereſt for the ſaid ſums, before the ſame ſhall 
become payable; but for the better ſecuring 
the ſaid N 
cloſes in S. ſhall ſtand reſpeQively charged 
with my perſonal eſtate ; and be liable to the 
payment of the faid ſeveral ſums of 300 J. 
to my two daughters, at the time above men- 
tioned, with a power to enter and hold till 
payment of principal and intereſt, and after 
-payment deviſes the premiſſes to his ſon in 
fee, whom he makes his executor. Both 
. -daughters arrived at 21, but died before 
the ſon attained 26; one married and left 
two children, the other died unmarried, but 
by will gave the 300 J. to her ſiſter. The 
huſband and the two children brought the 
bill for the legacies. ©* The legacies under 
the will of J. C. are veſted ones, and the 
time of payment poſtponed, merely from 
circumſtances ariſing from conveniency to 
the eſtate, and therefore Lord Hardwicke de- 
creed them to the plaintiff.” 319 
Where there is a mixed fund of real and per- 
ſonal eſtate, though conſidered as a veſted 
legacy in reſpect to the latter; yet it ſhall 
not be raiſed out of the former, where the 
legatee dies before the time of payment. 320 
This determination was thought a hard one at 
the time, but has prevailed ever fince, to 
prevent unneceſſary burdens being brought 
upon heirs. 320 
Where a legacy or a portion is to be paid at a 
certain age or time, if the legatee die be- 
fore that age or time, it ſhall fink into the 
land. | 321 
It was originally determined on portions, af- 
terwards extended to legacies, and taken 
from circumſtances regarding legatee's age, 
or day of marriage. 321 
The rule is net adhered to, where the circum- 
| ances are taken from the conveniency of 
the eſtate, and not the prin, 321 
It was determined firſt b rd Talbot, in the 
caſe of King verſus Jithers, that the legacy 
though charged upon land, ſhould be raiſed ; 
the time of payment being poſtponed for the 
conveniency of the eſtate. 321 
If the ſon had died before 26, the daughters 


— 


would not have been intitled to their le- 


| 


everal ſums of 300 l. my two | 
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ed 21. but died before her father, and then 


gacies, as the contingency had not hap-. 
pened. . | Page 321 
Where the portion is directed to be raiſed af- 
ter the death of the mother; there are miny 


caſes where this court has held it ſhalt-not 


be raiſed in her life-time.  * Wnt 
Sir Abraham Elton by his will, gives to his 
grand-daughter A, E. the daughter of his ſon 
J. E. 1500 l. to be at her own diſpoſal, in 
caſe ſhe marry with the conſent of J. E. 
and his wife, and in caſe of their deaths be- 
fore that time, then with the conſent of 
their truſtees, and not otherwiſe. A. E. died 
at fourteen and unmarried. F. E. as the 
repreſentative of A. E. is not intitled to the 
1500 J. for the veſting of the legacy rela- 
ting to the event of the marriage, as that 
never happened, the legacy did not veſt. 
04 

Where a teſtator forgives a debt, it will *. be 
good againſt creditors, but againſt an exe- 
cutor it may. ; I 
If an action had been brought on the bond, 
this court would have granted an in- 
junction. 581 
A will to prevent the lapſe of a legacy, ought 
to be ſpecially penned. 582 
A deviſe to A. F. of 1000 J. when he attains 
25, and the executors empowered to lay it 
out on ſecurities, and pay the intereſt there- 
of towards the infant's education, as alſo a 
part of the principal to put him appren- 
tice, and the remainder to be paid him at 
21, and not before, the legatee died at 19, 
and the father applies to have the ſecurities 
transferred to him: Lord Hardwicke ſaid, 
the time of 25 years is put only to poſt- 
pone the payment, and not the veſting of 
the legacy, and the father as the repreſen- 
tative of the ſon intitled to it, 645 
Where a teſtator gives intereſt on a legacy 
in the mean-time, he gives a property in the 
principal, unleſs ſomething appears on the 
will to take off the force of 1 645 


In what Caſes a 1 ſþall, 62 hall not 
be a Satisfaction of a Debt oz other De- 
mand on the Teſtatoz's Eſtate. See title 

- Satisfaction, ö 


Mo 1 1 


Specific Legacies, See ties Aﬀlets,. r- 
* alled, &c. Legacy, 3 ; 


Whether a whole, or part of a debt due to the 
eſtate, is given as a legacy, it is equally 
ſpecific, and conſequently a diſfin& tree 


and diſtin fruit; hut if given out of the 


great tree of the eſtate, there is no ground 
to ſever a branch from it in favour of a ge- 
neral legatee, xi? 103 


A ſpe-. 
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A ſpecifle legatee has a lien on the aſſets for 
that ſpecific part, after the executor has 
aſſented, otherwiſe as to a reſidu 


try legatee. 
"Bee: 2.38 
Sirplus and Refduary Legatee, See title 

. — Gꝛand⸗Childꝛen, Next of Kin, 


* 


T. B. by his will, appoints the intereſt that 
-ſhall be made of his perſonal eſtate to be 
paid to his father during his life, and after 
his deceaſe to his mother for her life, and 
after their deceaſe, gives the reſidue of his 
perſonal eſtate to his brother and fiſters, and 
to the ſiſters of his late wife Martha and Re- 
becca Pain, ſhare and ſhare alike; and then 
ſays, in caſe of the death of my brother, or 
any of my fiſters, or wife's ſiſters, before me, 
or the ſurvivor of my father and mother ; 1 ap- 
point his, her, or their ſhares to be divided 
amongſt the ſurvivors. 78 

The brother died in the teſtator's life-time, but 

after the will was made, and the fiſters in 
the life-time of the teſtator's mother, who 

- furvived her huſband, but who is fince dead. 
Martha and ' Rebecca Pain claim the reſidue 
of T. B.'s perſonal eſtate. 
titled. as the only ſurviving legatees, at the 
death of the ſurvivor of the teſtator's father 
and mother, to the whole reſidue of T. B.'s 
eſtate, to the accumulated ſhare of the per- 
ſons who ate dead, as well as their original 

fifth.“ | | 78 
General Poulteney by his will, gives in the firſt 
part of it to Mrs. Ann Watſon, the yearly 
ſum of 400 J. payable quarterly; and in the 
laſt clauſe, gives her all his houſehold goods 
and furniture, (three pictures excepted ) 
and all his plate, linen, watches, jewels, 


and cloaths whatſoever, and declared her 


ſole executrix. The bill was brought for 
an account of ſuch part of the perſonal 
eſtate as is undiſpoſed of, and for a diſtribu- 
tion. The bequeſt of the ſpecific things 
to Mrs, Malſon, excludes her from the re- 
due.” . HET 26 
Had the queſtion reſted on Mrs. Vatſan's an- 
nuity only, it would have admitted of great 
doubt; as the firſt payment was not to be- 


„They are in- 


gia till the quarter-day aſter the teſtator's- 


death, hes oh | 
The annuity being charged on a fund liable to 
other legacies, is either by way of charge, 
or exception out of it; had it been given 
out of the general reſidue, it might have 
been a bar. | 229 


228 | 


Limitation of ſtates, See titles Perſonal 
Eſtates, Truſtees to pꝛeſerve Contingent 
Remainders, Daughters, Eſtates Tail, 

Articles, Real Eſtates, Intention. 


J. late Duke of B. by his will ſays, that if no 
legitimate ſon nor daughter of mine ſhall 
live to leave at any time the bleſſing of an 
child behind them, in ſuch caſe of their dy- 

ing thus without leaving any iſſue behind 
them, I will and direct, that Charles Her- 
bert and his iflue ſhall have all my eſtate. 
Lord Hardwicke was of opinion, the li- 
mitation over to Charles Herbert now Shef- 
field, is not too remote, but warranted by 

rules of law. | Page 282 

The limitation under the will of S. in failure 
of iſſue by him to his fiſter for life, is good 
in point of Jaw. 449 

A. limits 10,0007. in failure of iſſue of the 
body of a huſband and wife, to B. in tail, 
the remainder is void as an executory de- 
viſe, being too remote, otherwiſe where the 
limitations are ſor life; for that confines it 
to a failure of iſſue during the lives in be- 
ing; and in the caſe of executory deviſes, 
it has been held to be a reaſonable con- 
ſtruction, if it falls within the compaſs of 
ever ſo many lives.in being at the ſame time. 


T. deviſes his real and perſonal eſtate to his 2 
for life, and after her death to his ſon Jahn 
and his heirs for ever; and in caſe of the 
death of John without any heir, then to the 
plaintiff; Jahn levied no fine, nor ſuffered 
any recovery, but by bis will deviſed the 
whole to the defendant. Lord Hard- 
wicke ſaid, this is a fee mounted on a fee, 
and a void deviſe to the plaintiff in law, and 
is equally ſo in equity.“ 617 


Limitation of Terms foz Wears, See 


this title under Eſtate fo Pears, 
Limitation, dee @Lature of Limitations, 


Lis Pendens. See titles Notice, Poꝛtgage. 


A Lis Pendans cannot affect any particular 
perſon with a fraud, unleſs he has a ſpecial 
notice of the title in diſpute there. 243 


London. See Cuſtom of London, Fu⸗ 
e. 

Where a freeman, of Landan has children and 
no wife, the cuſtom is, that ane-moiety be- 
longs to him, and the other. is the teſtamen- 

tary part. War” 1 37 


* a 
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If one child is advanced in the father's life- 
time, though not fully equal to the cuſto- 
mary ſhare, yet where the certainty does not 


appear, it is an advancement. : . Page.527 
A watch and wedding clothes are no adyance- 
ment, 5 34 
The quantum of the neee muſt appear; 
the father's conſent is not ſufficient to bar a 
child of her orphanage ſhare. 528 
An advancement muſt be by way of portion 
in marriage, 528 
Though there have been ſome ſtrict caſes de- 
termined on the cuſtom of London, thoſe 
have been in regard to freemens wives, and 
not upon the advancement of children 528 


| Alimony advanced by a father to a child ought 
not to be confi Aut as an advancement. 
528 


W hat the daughter of a freeman received from 
him after her marria for maintenance, 
{hall be conſidered as a debt due from her 
Pow the perſonal eſtate of the father. 528 
A petition to Lord Chancellor to iſſue his 
warrant for levying the ſum therein men- 
tioned on the inhabitants, who had refuſed 
the miniſter his dues, according ro an aſ- 
ſignment in 1681, under the act for the 
better ſettling the maintenance of the par- 
Jons, &c. in the pariſhes of the city of 
London, burnt by the fire. Lord Hard- 
wicke ſaid, if the Lord Mayor has done 
wrong in refuſing his warrant of diſtreſs, 
this court can iſſue their warrant for levying 
the ſums aſſeſſed.” e 639 

A freeman of London, ten years before his 

death, purchaſed a leaſehold eſtate for the 

term of forty years, in the joint names of 
himſelf and his wife; this is a fraud on the 


Cuſtom, and the leaſehold eſtate was di- 


rected to be fold and applied in the like 


manner with the reſt of the freeman's eſtate. þ 


676 

If a freeman diſpoſes of his property in fach 
a2 manner as not to take place till after his 
death, it is a fraud on the cuſtom. 679 
A wife cannot, during the coverture, acquire 
any property diſtin& from the huſband. 

| 6 

If it had been conveyed to truſtees for the 2 
parate uſe of the wife in poſſeſſion, Lord 


Hardwicke inclined to think ſuch a gift would 


have been good. 79 


| Lunatick. See titles Jnſanity, Jnquiſition 
of Lunacy, Ideot. 


Where there is any miſbehaviour in the exe- 
cution of a commiſſion of lunacy, the court 
upon examining into it, may, if they ſee 
cauſe, quaſh it, and direct a new commil- 
ſion. 


Voc. t. 


6 


The perſon againſt whom the commiſſion of 
lunacy iſſued, on the different appearance 
he made upon a ſecond inſpection, was al- 
lowed to traverſe the inquiſition, and the 
grant of the cuſtody ſuſpended till further 
order. Page 7 
Not only the lunatick, but the heir of tha ju- 
natick, is bound upon the traverſe of the 
inquiſition. 308 
Where the alienee and the lunatick traverſe, 
if he is found a lunatick at the time of the 
alienation, the alienee is bound. 322 
Where the lunacy of a perſon is in queſtion, 
the court will make a proviſional order as 
to his effects, till the point of lunacy is de- 
termine. 635 


— = 4a. 


— 
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Maintenance. See titles Portions, G2and- 
childzen. 


Parent muſt maintain his child, unleſs 
totally incapable, or by having many 
children borders upon neceſſity. 60 
In the caſe of a child, let a teſtator give a 
legacy how he will, either at twenty-one 
or marriage, or payable at twenty-one or 
marriage, and the child has no other pro- 
viſion, the court will give intereſt by way 
of maintenance, | 102 
Where maintenance is allowed, it is always 
paid to the father out of the child's eſtate, 
and no inſtance of its being deducted out 
of a legacy left by a e to the child. 
123 

Upon an application for maintenance for an 
eldeſt ſon, the court will make him a li- 
beral allowance to enable him to maintain 
his brothers and ſiſters, conſidering him 7 
loco parentis, 511 
Where legacies are given, payable at a cer- 
tain time, they carry no intereſt; for till 
the day of payment comes it is not de- 
mandable; but if given to a child, the court 
will allow it by way of maintenance, 716 


Mandamus See title Uiſitoz. 
Pano2s, | 


A nominal manor will paſs under the general 


words melluages, lands, tenements and he- 
reditaments. 82 


Market Overt. See titles Bailment, De⸗ 
polit, Trover and Converſion. 


The true owner of goods does not loſe his 


property by a fale made by the poſſeſſor of 
them, b it was in market overt. 49 
10 H 


The 
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The euſtem of London as to ſales in Market 
Overt, being not found by the ſpecial ver- 
dict, the court held that they could not ju- 
dicially take notice of it, but taking it as| 
ſtated, they were of opinion it does not ex- 


tend to pawning. Page 52 
Parriage. See under titles Baron and 
 Feme, Contempt of the Court, Condi- 
tion, Marriage Wzocage, Acts of Por- 
liament, Publication of Banns. 


Though infants at the age of 14 if a male, 
and of 12 if a female, are capable of en- 
tring into contracts of marriage; yet by the 
canons of 1603, it cannot be done without 
the conſent of parents. 307 

The court directed Mr. Barry to produce ſuch 
letters as contained a promiſe of marriage. 
N. B. It was ſaid by council to be the 

 tirſt inſtance of ſuch an order. 307 

Lord Hardwicke refuſed the offer of looking 
into them as a private gentleman, becauſe 
it would not have been a knowledge to him 
in his judicial capacity. | 307 


Marriage agreements differ from all others; as 
ſoon as the marriage is had, the contract is 


executed, and cannot be reſcinded; the 


children are equally purchaſors under both 
father and mother, and therefore they can- 
not be ſet aſide, becauſe it would affect the 
intereſt of third perſons, the r/ſue. 610 
All other agreements are conſidered as intire, 
and if either of the parties fail in perform- 
ance of the agreement in part, it cannot be 
decreed in ſpecie, but muſt be left to an 
action at law; in marriage agreements it is 
otherwiſe; for, though either the relations 
of the huſband or wife ſhould fail in the 
performance of their part, yet the children 


may compel a performance; if the mother 


father agrees to give a portion, and the 
huſband's father to make a ſettlement, 
though he does not give the portion, yet 
the children may inſiſt on a ſettlement ; 
for nonperformance on one part ſhall be no 
impediment to the children receiving the 
full benefit of the ſettlement. 610 
Though a father or a guardian act fraudulent- 
ly, or corruptly, the marriage agreement is 
not to be ſet aſide, or the children to be 
ſtript; but the father or guardian may be 
decreed to make a ſatisfaction, and the 
huſband, if a party to the fraud, ſhall do it 
likewiſe. 611 
That parents did not make ſo beneficial a 
bargain for a daughter as they might have 
done, is not a ſufficient reaſon to ſet aſide a 
marriage agreement, The law has intruſt- 
ed them with the marriage of their children, 


PSY 


and there are many conſiderations, and pro- 
pet ones, that may induce a parent to agree 
to a match, beſide a ſtrict equality of for- 
tune, as the inclination of the parties, &c. 
Page 612 

Moſt portiens ariſe under ſettlements, and the 
daughter is as much a purchaſer as if it 
came from a collateral relation; and yet 
there never has been any objection to the 
father's diſpoſing of her in marriage on what 
term he pleaſes. 613 


Parriage Bꝛotage. 


The plaintiff gave the defendant a note for 
20001. for undertaking to re him a 
marriage with a lady; the fact being ſup- 
ported by an affidavit, the court made an 
order upon the defendant ts keep the note in 
his own pofleflion, and not aſſign or in- 
dorſe it over, but would not extend the 
injunction fo far as to prevent him from 
proceeding at law. 566 


Palter in Chancery, See titles Maſter's 
Repozt, Coffs, Receiver, Court of Chan- 
cery, Holicitoz. 


Whoever comes in before a Maſter under a 
decree is gua/e a party to that ſuit; and if he 
brings a new bill, a plea, the former ſuit 
is ſtill depending will be allowed. $57 

Paſlker's Repozt, See titles Court of Chan- 

cery, Receiver, 


The court will not determine matters in 2 
ſummary way upon motion, that have been 
reſerved between parties, till after the Maſter 
has made his report. 689 


Maxim. 


A maxim in our law that raus & dolus nemini 
patrocinart debent, © 655 


Perchant. See title Statute of Limitations, 


Peſne Profits. Sece titles Account, Infant, 
* - Power, Afﬀeidavic. 


« Lord Hardwicke held, in the caſe of Dormer 
and Forteſcue, it was clear both in law and 
equity, and from natural juſtice, that the 
plaintiff, from the death of his father, the 
time when his title accrued, is intitled to 
the rents and profits. 124 

And, under all the dircumſtances, was of opi- 
nion, the plaintiff had a right to demand . 

an account of the rents and profits in this 
court, | 129 


1 
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Where there is a truſt and a mere equitable | 
title, the plaintiff ſhall have an account of 
the rents and profits from the time the title 
accrued, unleſs there are ſpecial circum- 
ſtances to reſtrain it to the bringing of the 


vill. | Page 130 
The court will reſtrain it to the filing of the 
bill, where there has. been any default in 
the plaintiff in not aſſerting his title ſooner. 
: | 130 
The ſtrength of the preſent caſe is, that it is 
a mere. equitable title, the legal eſtate in 
the 200. years term being in truſtees, and 
appointed to be attendant on the inheri- 
tance, and for that reaſon a bar in the plain- 
tiff's way at law. ; 131 
If there is not ſuch a caſe made by the bill as 
will intitle the plaintiff w ati account of 
rents and ptofits, praying genefal relief will 
not intitle him to it. 22 
The plaintiff's charging that he has brought 
ejectments againſt the defendant, for the 
eſtate, is tantamount to charging poſſeſſion 
in the defendant. RW} 
Had the truſtees been parties to this bill, the 
court might have decreed on, and a 
conveyance of the truſt eſtate, it the point 
had been clear with the plaintiff. 132 
The Duke ef Bolton verſus Deane, was a mere 
legal title, and a ſtrong caſe for leaving it 
to law, and yet an account of the rents 
and profits was decreed in this court. 133 
Though on a bill of diſcovery the coifft de- 
creed the deeds and meſne profits to an heir at 
Jaw, yet 4f the defendant afterwards at law 
ſhould nrake out a better riyht, this court 
would aſſiſt him in recovering back the deeds 


again, 134 


Mill ancient. 


See title Modus, Parſon, 
ulance, 


Where there are two antient corp mills in the 
ſame pariſh which paid tithes, and another 
miller who had a fulling mill covered with 
a modus, turned it into a cora mill, the mill 
ſo converted ſhall pay tithe. 19 

Where two fulling mills and a corn mill were 
under the fame roof, and the fulling mills 
are turned into two new corn mills, they 


— 


are hecome two new mills. I 
A fulling mill being in the nature of a trade, 
pays only a perſonal tithe, 19 
Mines, 


Many inſtances where the court have decreed 
an account in the cafe of mines, which 


they would not have done in the caſe of 
timber. 264 


8 


Piltake. See title Specific Perfoxmance. 
Where a bond is burnt, or cancelled by ac- 
cident or miſtake, or where a principal pro- 
cures it to be delivered up by fraud, this 


court will ſet it up againſt a ſurety though 
extinguiſhed at law. Page 93 


Modus. See titles Tithes, New Trial, 
Court of Necozd, Spiritual Court, 


Where the owner of an ancient mill under the | 


ſame roof thinks proper to erect two new 
wheels, they are to be conſidered as two 
mills, and to a bill brought for the tithe, 
he cannot cover them with the ſame modus. 
I 

A bill for tithe in kind, a compoſition ſet oh 

of a quarter of rye, and one of oats in lieu ; 
a trial at law directed, and a verdict for 
the modus. The plaintiff infiſted on a new 


the chapter-houſe at HY/2/tmin/ter, which he 
ſet upas a decree of the pope's delegate, that 
the revenues of the church which had been 


it underſtood that the tithes were compre- 
hended under the word revenues, ** The 
court of opinion this paper was not a ſoun- 
dation to grant 2 new trial, and refuſed to 


do it.” 197 


þ 


tithe of hay, and agiſtment of cattle; againſt 


ral ancient uſages, and that for time imme- 
morial, all the occupiers of lands paid cer- 
tain annual ſums on St. James's day, both 
for the one and the other, and brought 


admitted by the anſwer of the impropriator, 
that theſe payments have been accepted 
time beyond the memory of man. The 
court thought it would be going too far to 
over-rule the maduſſes after the admiſſion 
that tithes had not been paid time immemo- 
rial, and therefore, according to the rule 
of the court of exchequer in theſe caſes, di- 
rected an iſſue to try the oduſſes. 245 
Though tithes in kind are the parſon's right, 
yet immemorial cuſtomary payments ought 
to have weight. | 245 
Unleis there are very ſtrong reaſons to oycr- 
turn cuſtomary payments; the court will 
not eaſily be brought quieta movore. 245 
The rule of law is, that a modus ought to be 
equally certain as the tithes in lieu of which 
it comes; the meaning of which is, it muſt 
be ſo taken to a common reaſonable intent, 
but not to be weighed by grains and ſcruples. 


246 
Though 


trial upon the diſcovery of an old deed in 


alienated, ſhould be reitored, and would have 


A bill brought by an impropriator for the ©, 


the demand, the defendants inſiſted on feve- 


a crois bill to eſtabliſh theſe moduſſes, and. 
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Though a modus be laid in all the occupiers, 
yet each is liable for the whole, ſo that ſu- 
ing a part of the occupiers is ſufficięnt. Page 
247 

It is not neceſſary lands excepted out of a mo- 
dus ſhould have the ſame deſcription as when 
the modus was firſt ſettled, for if they agree 

in point of fact, ſufficient. 248 


A modus being worth as much as the manor | 


' itſelf was in Queen Elizabeth's time, was 
thought too rank, and conſequently could 
not be time out of mind. , 298 
There muſt be ſome ground of law upon 
which to ſupport payments in lieu of tithes. 


This is a mere perſonal payment upon a 
compoſition, ſubmitted to by the parſons in 
ſucceſſion from time to time, and differs 
from a compoſition real, which is a charge 
upon lands, under a deed to which him- 
felf, the patron and ordinary are parties, 


299 
Money. See titles Coin, Heir at Law, 
2 | Decree. 


$60 J. left by will in truſt for M. and her 
_ heirs, to be laid out in the purchaſe of lands, 
'- M. conſenting in court, Lord Hardwicke 
directed the money ſhould be paid to the 
huſband. | 71 
VN. B. A petition on the very ſame queſtion a 
 twelvemonth before was diſmiſſed. 71 
By articles previous to the marriage of A. G. 
with the plaintiff, reciting her portion to 
be 2800 J. and that the defendant as an ad- 
vancement of his brother, &c. had agreed 
to pay 4000/7. it was agreed to be laid out 
in the purchaſe of lands, or in ſome church, 
college, or other renewable leaſe, to be ſettled 
to the ſame uſes as the freehold and leaſehold 
eſtates, which A. G. was ſeized and poſſeſſed 
of, are appointed to be ſettled ; the laſt limita- 
tion was to A. G. and his heirs, the 2800 /. 
and 4000 /. have never been laid out in land, 
but remained in money to A. G.'s death; he 
by will deviſed all his freehold, leaſehold, 
and copyhold lands, lying in Mington and in 
Elsfield in Hampſhire, or elſewhere, to the 

_ plaintiff for life, and after her death to the 
defendant and his heirs; and his perſonal 
eſtate, after paying his debts and legacies, 
he gave to the plaintiff, and made her and 
the defendant executors. -** The 2800 J. 
and 40007. mult be laid out in the purghaſe 
of lands of inheritance, or in church or 
leaſehold, for the court was of opinion, if 
there had been only a general deviſe of his 
lands, this money would certainly have 
paſſed.” ; 254 


Such a deviſe as the teſtator has made here 


298 


will paſs every thing he has, and mone 
the tranſmutation of this court is changed in- 
to land. Page 256 
A. gives ioo l. to B. in truſt to lay it out in 
the purchaſe of land, or on good ſecurities, 
for the ſeparate uſe of his daughter, her 
heirs, executors, and adminiſtrators; ſhe 
died without iſſue, before the money was 
veſted in a purchaſe; on a bill brought for 
the money againſt the heir of the wife by 
the huſband, it was decreed to him, as it 
was originally perſonal eſtate, and the teſ- 
tator's principal intention with regard to it, 
not to be collected from the will. 25 
Money to be laid out in land, to the uſe of 7 
and his heirs, will intitle 4. to the money in 
this court. IO | 447 
Money directed to be laid out in lands, and li- 
mited to A. in tail, with ſeveral remainders in 
tail, the court will order it to be laid out, 
if nothing has been done to bar the remain- 
ders, 447 
Where a perſon is tenant in tail, reverſion in 
fee to himſelf, the court will give him 
the money; becauſe by a common con- 
veyance he may bar the entail and reverſion. 


BM. 447 

If a bill had been brought by S. to have the 
money paid to him; and the brothers by 
their anſwers had ſubmitted to it, their iſſue 
would have been equally barred, as if the 
brothers had received a part of the money 
themſelves, 2447 
Where the tenant in tail, Cc. is a feme co- 
vert, ſhe muſt come into this court, that 
they may aſk her, whether it is with her con- 
ſent that the money is to be paid, inſtead of 
being laid out in land. 448 
A judgment at law, or a decree of this court, 
is in affirmance of the rights of parties, 
but does not give them a right that they had 
not before, and it is on this ground they de- 
cree the money to the parties. 448 
Where money is directed to be laid out in 
land, and in the mean time inveſted in go- 
vernment ſecurities, though a tenant for life 
die in the middle of a half- year, it ſhall not 
be apportioned, but be paid to the rever- 
ſioner. 502 


| 


| 


Months, Lunar oz Calendar, 


A. by his will gives to truſtees 312 J. and ſe- 
veral jewels, in Vienna, in truſt to fell the 
ſame, and apply it as a compoſition, and 
towards payment of his ſon's debts, provi- 
ded the creditors ſhall within four months 
accept of the ſame, and diſcharge his ſon ; 
if they ſhall not, then be deviſes the ſame 
effects over, to be divided among the chil- 


1 
dren of his ſon. "Lhe teſtator Tied Decem- 
| wo 653 ber 


ber 15th 1742, and the ſon's creditors filed 


their bill April 13th 1743. Praying to be | 


paid their reſpective demands, and that the 
term for all his creditors coming in to ac- 
cept the compoſition offered may be en- 
larged, the plaintiffs declaring their aſſent 
thereto in the terms in the codicil men- 
tioned, and ſubmitting to give releaſes to 
the teſtator's fon, on receiving what ſhall be 
due to them of the compoſition. + The 
plaintiffs by bringing their bill within four 
calendar months, and thereby declaring their 
acceptance of the legacies towards ſatis- 
faction of their debts, and offering to releaſe, 

' have performed the condition annexed, ac- 
cording to the true intent of the will.” Page 
2 140 | 342 
Though the executors have ſuffered the time to 
lapſe; yet if the legatees have brought their 
bill within the time preſcribed, the court 
have in ſeveral caſes determined it to be a 
ſufficient performance of the condition. 346 
Months ought to be conſidered here as calendar 
ones. | 346 
The word months in acts of parliament means 
lunar, except in the caſe of tempus 2 
with regard to lapſe of livings, and the other 
inſtance of ſix- months allowed in reſpect to 


prohibitions. —_ _ 


Moztgage. See titles Advowſon, Redemp- 
tion and Fozecloſure, Revocation, Decu- 
rities, Intereſt of 2 Tenants in 
Common, Purchale, Þ antations, U⸗ 
ſury, Deviſe, under title Will, Judg⸗ 
ments, Gllaſte, Injunction, Annuity, 
Statute of Limitations, 


Where the mortgagor of a leaſehold eſtate has 
not covenanted, that he will procure the 
lives to be filled up, the mortgagee may do 
it, and on adding the expence of renewal 
to the principal of the mortgage, it ſhall 
carry intereſt, 

Where there are covenants in a deed of aſſign- 


ment on the part of a mortgagee, he may | 


refuſe to take the principal and intereſt, 
though tendred, till he has had an oppor- 
tunity of adviſing with his attorney, whe- 
ther he may ſafely execute the deed of 
aſſignment, | 8 
A mortgagor in poſſeſſion, is not liable to ac- 
count for the rents and profits to the mort- 
gagee ; for he ought to take the legal re- 
medy to get into the poſſeſſion. 244 
Where a mortgage is aſſigned with the con- 
currence of the mortgzgor ; the intereſt paid 
to the mortgagee by the aſſignee ſhall be 
taken as principal, and carry intereſt ; other- 
wiſe if aſſigned without the mortgagor's 
conſent. 271 
Vol. III. 
* 
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Where a mort 


| 


A judgment creditor in poſſeſſion of the eſtate, 
and prior to a mortgagee aſſigns his judg- 
ment, the aſſignee's poſſeſſion is from the 
date of the aſſignment only, but the rents 
he has received ſhall] be deducted out of 
what ſhall be reported due to him for prin- 
cipal, intereſt, and coſts. Page 272 

A mortgagee in an agreement for a mortgage, 
omits to inſert a covenant for redemption, 
the mortgagor ſhall be permitted to read 
evidence to ſhew the omiſſion. 389 

A mortgage drawn in two deeds, one an abſo- 
lute conveyance, the other a defeazance, 
which the mortgagee omits to execute, the 


mortgagor ſhall de admitted to ſhew the 
miſtake. 389 


to his mortgage, he ſhall not be confined to 


the penalty of the judgment, but is intitled 


to intereſt upon the debt, ſecured by judg- 
ment, tho” it exceeds the penalty. 518 
A mortgagee in poſſeſſion is not obliged to lay 
out money any further than to keep the 


eſtate in neceflary repair: 518- 


He may add to the principal of his debt, a ſum 
expended in ſupport of the mortgagor's title 
where it is impeached, and it ſhall carry in- 
tereſt, | 518 

A mortgagee ſhall not be allowed for his 
trouble, in receiving the rents of the eſtate 
himſelf; but if the eſtate lies at ſuch a 

_ diſtance, as obliges him to employ a bailiff 
to receive them; what he paid to the bailiff 
ſhall be allowed. 518 

The rule of the court as to a mortgagee, who 
is likewiſe a bond creditor, is, that he may 
tack it to the mortgage, as againſt the heir, 
becauſe the aſſets being deſcended, he cau- 
not redeem one without paying off the other. 

555 

A mortgagee, who lent a further ſum upon 
bond, ſhall not he allowed to tack it to his 
mortgage, in preference to creditors, under 
a truſt created by the will of the mortgagor 
for payment of debts. 630 


The reaſon why the heir of the mortgagor 


ſhall not redeem the mortgage without pay- 
ing the bond likewiſe, 1s to prevent a cir- 
cuity ; becauſe the moment the eſtate deſcen- 
ded, it became aſſets and liable to the bond; 
the ſame rule will hold as to a deviſee of the 
mortgaged premiſſes. 630 


A decree for a ſale of an eftate in mortgage; 
the maſter reported a ftated ſum due to the 


mortgagee for principal and intereſt, and 
the report was confirmed ; as the mortgage 
is at 5 per cent. and there is another mort- 
gagee, and creditors beſides, from the time 


of the maſter's, report being confirmed, it 


ſhall carry only 4 per cent, 722 
10 J A third 


has tacked a judgment 


— . ä 
— * 
2222 + ww — — T*E — — 
. — = 
= 
= 
-! * 


— — —ẽ— — — — 
- * — — G — — 


8 
= - 


A Table of the Principal Matters. 


cannot take in a prior ſe · 
curity to diſplace a ſecond mortgagee, after 
a decree to account, and before the maſter 


A third mort 


has make his report. Page 811 

Redemption and Fozeclofure, See titles 
Judgments, Statute of Limitations, An- 
nuit y. 


A plea of the ſtatute of limitations, allowed to 
a bill for redemption, after a mortgagee had 
been in poſſeſſion of the mortgaged premiſſes 
at leaſt 30 years. 225 
Length of time againſt a bill to redeem, is a 
kind of equitable bar, and by way of ana- 

| to the ſtatute of limitations, 225 
Lord Chancellor King, in a caſe of this kind, 
allowed a demurrer; but Lord Herdwecke 

| ſaid, he was of a different opinion, and 
ſhould have over-ruled it ; becauſe if allow- 
ed, the bill would be out of court, and that 

is carrying it too far. 226 


Mutual Credit oz Debts. See title Bank 


B. a reſiduary legatee, and ſurviving executrix 
of her huſband, to whom C. and O. had 
given a joint bond. C. died, and the plain- 

tiff was indebted on her own private account 
to O. who is a bankrupt: the bill brought 
againſt his aſſignees for an injunction, and 
to ſet off what was due to her as executrix, 
_ againſt the debt from herſelf to the bankrupt. 
Lord Hardwicke denied the injunction; for 
as ſuch a ſet-off could not be done at law, 
he ſaid, there is no inſtance of its being al- 
lowed here; for the debts are due in diffe- 
rent rights, and 2 Geo. 2. does not compre- 
hend it. 691 

A perſon under a commiſſion of bankruptcy, 
may prove a debt in the right of his wife; 
and yet bring an action in his own right, 
for a debt due to himſelf from the bankrupt. 

| 816 

A creditor by bond, and upon an account cur- 

rent, may bring a bill here for the latter, 

-and an action upon the former, 817 


lt 


— — 


Name. 


H E direction to alter the name of Hicks, 
and take that part of Robinſon, means 
bearing the name of Robinſon; and there- 
fore the perſon could not deſert it, as he 
might have done, if it had been taking only ; 
but ſtill it is a condition ſubſequent only, 
and did not diveſt the eſtate. 738 


| 


Ee exeac Regns. 


Where a wife js executrix of a former huſband, 
the court will grant a ne exeat regno againſt 
her alone, if her ſecond huſband ſhould be 
gone out of the kingdom. Page 409 

The court cannot grant a ne exeat regno, unleſs 
the plaintiff ſwears poſitively, the defendant 
is indebted to him in a certain ſum. 501 

Where a bill is brought for an account only, 
the plaintiff's ſwearing he believes the bal- 
lance in his favour would amount to fo 
much, will intitle him to a ne exeat regno. 

| 501 


New Trial. See titles Möbus, Pyocels, | 


Where after 2 judgment by default, the per- 
ſon does not come in time for a new trial, 
the court will not grant it. 569 


Next of Kin, See title Trecutoz, 
The law throws the ſurplus on the next of 
kin, who take it by a kind of ſucceſſion ab 
inte/tato. 231 
If a legacy is given to an executor, which 
ſhews he ſhould not take the whole, as he 
has a part of the eſtate, the next of kin 
ſhall be intitled to have it diſtributed, goo 
This court makes an adminiſtrator de bonis non, 
only a truſtee for the next of kin, with re- 
ſpect to ſuch part of a teftator's perſonal 
eſtate as is undiſpoſed of. 527 


Nonſuit. See titles Trial, New Trial. 


Notice. See titles Lis Pendens, Decree, 
Truſtees to pzeſerve Contingent Re- 
mainders, Plea. | 


That notice to affect a purchaſer ſhould be 
confined to the ſame tranſaction, is, a rule 
which ought to be adhered to. 294- 


A decree is not an implied notice to a pur- 


chaſer after the cauſe is ended, but it is the 
pendency of the ſuit that creates the notice ; 
for, as it is a tranſaction in a ſovereign court 
of juſtice, it is ſuppoſed all people are at- 
tentive to what paſles there. 392 
Notice to an agent or council, who was em- 
ployed in the thing by another perſon, or in 
another buſineſs, and at another time, is no 
notice to his client, who employs him after- 
wards, | | 392 
Edward Le Neve in 1718, inter-married with 
his firſt wife, and articles were executed 
previous to the marriage, whereby the father 
of Edward 9 with truſtees to con- 
vey amongſt others, a leaſehold eſtate, * 

I tne 
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the county of Afiddleſex 3 to permit Edward 
to receive the rents, during his life, and af- 
ter his death to pay to the wife, 250/. a 
year, and after the decea ſe of both, that 
the ſaid eſtate ſhould remain to their iſſue, 
in ſuch manner as Edward ſhould by will, or 


otherwiſe, appoint 3 the 16th of June 1719, 15 


a ſettlement was made in purſuance of theſe 
articles, the plaintiffs are the only iſſue of 
Twenty-five years after the firſt marriage, Ed- 
ward enters into a treaty of marriage with 
the defendant, and by atticles previous to 
it, cevenanted with D. and N. to convey 
the identical leaſehold eſtates to them, 
their executors, Ws, in truſt to pay the de- 
fendant out of the rents, in caſe ſhe fur- 
viyed him, a clear annuity of 1 50 J. for her 
life, for her jointure, a ſettlement was made 
purſuant te the articles; the ſecond articles 
and ſettlement the bill prayed might be 
removed out of the way, and poſtponed to 
the firſt, upon this equity, that the defen- 
dant had notice of them. 646 
The agent of the defendant, having full notice 
of the fir articles made on her buſband's. 
Arſt marriage, this is notice likewiſe to her, 
and is alſo a ſufficient equity in the plaintiffs 
to poſtpone the 2d articles and ſettlement, 
notwithitanding theſe only have been re- 
giſtered. | 646 
As in purchaſes, and eſpecially in mortgages, the 
ſame council and agents are frequently em- 
ployed on both ſides, therefore each-fide is 
affected with notice, as much as if different 
council and agents had been employed. 648 
Denying notice as to herſelf only, is a negu- 
tive pregnant, that there was notice to her 
agent, | Wn 650 
If a ſubſequent purchaſer had notice of a prior 
conveyance, then that was nat a ſecret con- 


weyance, by which he could be prejudiced. 


| 651 
The enacting clauſe gives a ſubſequent pur- 
chaſer the legal eſtate, but it does not fay, he 
1s not left open to any equity, which a prior 
purchaſer or incumbrancer may have. 651 
To let a perſon take advantage of the legal 
term appointed by an act of parliament, and 
protect himſelf againſt another, who had a 
prior equity of which he had notice, would 
be of miſchievous conſequence... . 652 
The ground of the determinations in theſe 


caſes is, that the taking of a legal eſtate 
after notice of a prior right, makes a per- 1 


\ fon a mala fide purchaſer, and is a ſpecies 
of fraud, and agrees with ;the definition of 
dolus malus in the civil law. 654 

If the ground is the fraud, or mala fides of the 


party, it is all one, whether by the party | 


machinatio ad 
He ay who truſts moſt, ought to 7 ; 

moſt, | 

If the ,principal's being impoſed on by 88 
agent was admitted as an excuſe, it would 
make all the caſes of notice very precarious, 
for it. ſeldom happens but the agent has im- 
poſed on his principal. 655 


himſelf or his agent, ſtill it is 
110 | 


arrcu 


Nuſance. See titles Jnoculation, 


Where there is a motlon to put a milldam ints 
the ſame ſituation, it was in before it was 
cut down, the court will not grant it while 
the right is unheard, and undetermined ; 
but will put it in the moſt expeditious man- 


ner of being tried. 726 - 


Dath, See titles Aﬀidavit, and Evidence. 


N evidence of an agreement's being con- 

' feffed by the defendant, it was decreed to 

be carried inte execution, though the agree- 
ment was proved by one witneſs only, and 
poſrtively denied by the deferidant's anſwer. 


40 
Where it is oath againſt oath, and an ue 
thereupon directed to try the agreement, 

the court will. order the defendant's anſwer 
to be read at law, as it is a means of trying 

by 'the jury the credit of the witneſs, and 
of the party. | | 408 
Where it does not reſt ſingly on the witneſſes 
oath, but circumſtances corroborate what 
he ſwears, the court would not direct the 
defendant's anſwer ſhould be read at law. 
[434 408 

Where a fact is denied by an anſwer, and 
' ſworn td by one witneſs only, that being 
but oath againſt oath, it cannot prevail to 
eſtabliſh the fact; but then the denial muſt 
be clear, or otherwiſe it makes a difference. 

| 6 
Many caſes where the court have decreed Poa 

the teſtimony of one witneſs, when what 

he ſwears is uncontradicted by the anſwer. 


650 
Occupancy. 


The leaſe for lives . is intitled to as a ſpe- 
cial occupant, being a freehold deſcendible, 
conſequently the huſband could have no 


right, nor his aſſignees as ſtanding in his 
place. | \ 708 


Ozders. 
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A huſband may alien the jewels 2 wife wears 


See titles Defendant, Cofts, De⸗ 
poſitions, Replicatton, 


To enter an order nunc pro tunc is a motion of 
- courſe, where:the party intitled to it comes 
recently; but after = length of time, there 
Were to be notice of ſuch motion. Page 

a 381 


ohen 


— Bee title e and Admi⸗ 


|  niffratoz, 


to account, but.it muſt be ad in/tantiam par- 
tis. | 25 3 


0 Dutlawyy. See title Choſe in Action. 


. oak EI] 


Bapiſt. | 


HERE the perſons who are to take 
W the truſt are papiſts, it will make the 
legal eſtate void likewiſe. I55 
Upon the popiſh acts, the plaintiff is not in- 
titled to a diſcovery; becauſe theſe acts 
create an incapacity, which has the ſame 


effect with a forfeiture. 457 
Paraphernalia. 


A huſband cannot deviſe away a wife's para- 
phernalia, he can only bar her by acts done 
in His life-time. 358 

Where the -perſonal eſtate has been exhauſted 
in payment of ſpecialty creditors, the wi- 
dow ſhall ſtand in their place to the amount 
of her paraphernalia upon the real aſſets of 

the heir at law. 969 

Paraphernalia ſhall be applied towards ſatiſ- 
faction of ſimple contract creditors, but is 
not liable to ſatisfy the teſtator's legacies. 

| 0 

Diamonds given to the wife by the huſband's 

father on her marriage with his ſon, are 


the wife, and ſhe is intitled to them in her 
own right. 393 
A preſent by a ſtranger to the wife during 
coverture muſt be conſidered as a gift to her 
ſeparate uſe, though not ſo clear a caſe as 
the other, 393 
Trinkets given to a wife by a huſband in his 
life-time determined to be her ſeparate eſtate. 
Where a huſband expreſly gives a thing _ 
wife to be worn as ornaments of her perſon 
only, they are to be conſidered merely as 


. 394 


| 


conſidered as a gift to the ſeparate uſe of | 


for the ornaments of her perſon. Page 394 
| If a huſband pledges the wife's paraphernalia, 
and leaves a ſufficient eſtate to redeem the 
pledge, ſhe is intitled to have it redeemed 
out of his perſonal eſtate. 395 
The right of the wife to paraphernalia is to be 
preferred to that of a legatee. 395 
As the diamond necklace has been fold, Lady 
Londonderry is intitled to an account, accord- 
ing to the value at which it has been — 


Where perſonal eſtate has been exbauſted d 
The ordinary cannot_compel the PRE WO | 


< 
a huſband's creditors, and there is a truſt 
eſtate charged with payment of debts, the 
wife is intitled to come upon that eſtate to 
be 22 the value of her parapher- 
nalia. 438 


Pariſhjoners, Ses title Inhabitants, 


When the grantor of a rectory impropriate, 
originally in a monaſtery, gives it to a pa- 
riſh, they have the nomination, and the 
truſtees muſt preſent purſuant to it. 577 

The word pariſhioner takes in not only inha- 
bitants of the pariſh, but occupiers of lands 
that pay rates and duties. 577 


Parliament. 


S. gave a bond to pay 800 . a year to H. du- 


ring S.'s enjoying, the office of or 
whilſt any body held it in truſt for him; H. 
put the bond in ſuit ; S. brings a bill for an 
injunction; and a croſs bill was brought by 
. to diſcover whether E. held the office 

in truſt for &. —8. inſiſted in his anſwer, that 
he was not obliged to diſcover what would 
ſubject him to the incapacities of the ſeve- 
ral acts to vacate a feat in parliament on a 
member's accepting a place. 276 
The defendant did right in anſwering, for he 
could not have demurred to this matter, be- 
cauſe that would have been admitting the 
facts to have been true. -";. 1-276 
S. ſhall not be compelled even to diſcover 
whether E. did not hold in truſt for him 
during the laſt parliament, as it would affect 
his ſeat now; for as E. is ſtill in poſſeſſion 
of the place, the Houſe of Commons would 
believe E. a truſtee for S. and declare his 
deat void. 277 


Parol-Agreement. See Agreement Parol. 
Parol Demurrer. See title Infant. 


Parol 
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Parol Evidence. See titles Evidence, Sta⸗ 
tute of Frauds and Perjuries, Will, 


A huſband in his life-time gave a bond in the 
penalty of i000/. in cruſt to ſecure to his 
wife 500. in cafe ſhe ſurvived: parol evi- 
dence to ſhew it was intended at the time 
in lieu of dower, and that the, wife acknow- 

| Aedyed it to be ſo, cannot be allowed, be- 
ing within the ſtatute of frauds and perju- 
ries. Page 8 

A bill brought to carry an agreement into exe- 
cution for a leaſe of a houſe, which was 
ſigned by the defendant the leſſor only, who 

by his anſwer inſiſted it ought to be inſerted 
in the agreement, that the tenant ſhould pay 
the rent clear of taxes, the plaintiff who 
wrote the ent having omitted to make 
it ſo, and offered to read evidence to ſhew 
this was a part of the agreement.—“ The 
evidence ought to be admitted; far if there 
has been any omiffion, the defendant ought 
to have the benefit of it. by way of objection 
.to a ſpecific performance. 388 


3 Parſon. See titles Podus, Pill. 
Parſonage, See title Pꝛeſentation. 


Parties. See title Commiſſion, 


An objection for want of parties muſt be up- 
on opening the proceedings, and before the 
merits are diſcloſed. 111 

Sir Fofeph Fetyil diſmiſſed a bill for want of 


parties: on appeal, Lord Chancellor King | 
_ reverſed that order; and ever ſince cauſes | 


are directed to ſtand over only on paying 
the coſts of the day, that the plaintiff may 
have an opportunity of making proper par- 
ties, 111 
If the objection by the defendants in the ori- 
ginal cauſe, for want of parties to the ſup- 
plemental, is not made in the firſt inſtance, 
it. is too late to do it when the cauſe comes 
on again, where it was put off only for 
want of formal parties, in order that the 
decree might be complete. 217 
It is not neceſſary to make defendants in an 
original bill parties to a ſupplemental one, 
in the nature of a bill of revivor, nor on 
the rehearing can they object for want of 
parties. 217 
There were three obligors in a bond; the ob- 
ligee brings the principal, and the repre- 
ſentative of one of the ſureties before the 
court, and by his bill ſtates the third is 
dead inſolvent.— On the circumſtances of 
this caſe the objection for want of parties 
was over- ruled. 406 
r 


Where a debt is joint and ſeveral, the plaintiff 
muſt bring each of the debtors before the. 
court. Page 406 

Debtors are intitled to a contribution. 406 

Where the debt is a ſpecialty, make both the 
heir and executor parties. | 

Where the obligors are only ſureties, it is not 
neceſſary to bring them before the court. 


406 


Pawn, See titles Bail. Depoſit, Trover 
and Converſion, Parket⸗Overt. 


The diſpoſition of a pawn is quite variant 
from a ſale; for a vendee can transfer the 
thing to any other, and trade is thereby 
Per otherwiſe in pawns, for they 


op the change of the property in the thiggs 
pledged, | 


2 

As there is no inſtance the cuſtom of * 
hath ever been allowed in the caſe of a 
pawn, the pawnee hath not any title to 
reſtrain the goods againſt the true owner." 


$3 
Penalty. See title Parliament. 


| A bond was given by the plaintiff to the de- 


fendant, who was a hair merchant, as 2 ſe- 
curity for his ſervice and behaviour in 
Flanders, as an agent for buying hair, and as 
a ſecurity for the performance of the agree- 
ment depoſited 1001. in the defendant's hagds. 
He bought only five pounds worth of hair, 
and returned to England before the timę 
agreed; it was inſiſted for the defendant he 
had a right to detain the 109/. that it is 
the ſtated damages between the parties, and 
the court will not relieve againſt it. Lord 
Hardwicke ſaid, this penalty cannot be de- 
creed here, becauſe this is a bond for ſer- 
vices only, and different from a namine pane 
in leaſes to prevent a tenant from plowing. 


Where a perſon is guilty of a breach 2 
bond given as a ſecurity not to defraud the 
revenue, this court will not relieve againſt 
it, becauſe it is conſidered in law as a crime. 


The court in this caſe can only direct an ac- 
tion at law upon a quantum damnificatus, to 
try how far the defendant has been damni- 


fed. 396 


Perpetuity, See titles Common Recovery, 
Intention, 


Though the law will not admit of a perpetuity, 
yet the intention of the party, fo far as is 
conſiſtent with its rules, ought to be ob- 


ſerved, 136 
10 K Perſonal 
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Perſonal Estate. Sce titles Baron and 


Feme, Real Eſtate, Wozds, Colliery, 
Limitation of Eſtates. 


Perſonal eſtate is liable to pay the debts, un- 
leſs there is a ſpecial exemption of it. Page 
203 


Plantations, 


To a bill againſt the defendant, as an execu- 
tor to account, he pleads a ſuit in the court 
of chancery at Jamaica, brought againſt him 
by the plaintiff, with the like matter of 
complaint relating to the executorſhip, and 
the ſame account and relief prayed, to which 
he put in an anſwer, with the account 
annexed, and ſoon after quitted amaica 
for the ſake of his health, but left his attor- 
ney there to manage the ſuit which is ſtill 
depending. Lord Hardwicke ſaid, nei- 
ther the term, nor even the year in which 
the ſuit was inſtituted, being ſet out for 
certain, there is not that averment which 
courts of law and equity both require in 
pleas; and as it was therefore defective in 
form, he over-ruled the plea. 587 
Where the defendant is in England, though 
rhe cauſe of ſuit ariſe in the plantations, if 
the bill be brought here, the court does 
agere in perſonam, and may by compulſion 
on the perſon compel him to do juſtice. 
mw | 89 
If the defendant does in an action in Fe 
court of King's Bench, or Common Pleas, 
plead to it an action in the plantations, it 
will not bar the juriſdiction here. 589 


Where a contract is made in England for a 


mortgage of a plantation in the Meſt Indies, 
no more than legal intereſt ſhould be paid 
upon ſuch mortgage. 727 


Plea, See titles Rule, Award, Will, Ad- 
miniſtration, Pzeſentation to a Church, 


Kc. Maſter in Chancery, Plantations, 
Tithes, Arbitratoz, 


Pleading to all except ſuch parts of the 
bill as are not herein after anſwered, is too 
general, | 70 

A plea of a foreign ſentence over-ruled, being 

in a commiliary court only, that is of a po- 
litical nature for determining diſputes rela- 
ting to French actions. 95 15 

To a bill for poſleflion, a purchaſe for a va- 
juable conſideration is pleaded ; and that the 
money is bond fide ſecured to be paid ; being 


only | ſecured may never be paid, and the 
plea therefore over-ruled, 304 


| If a defendant pleads any thing in bar, which 


by preſumption admits the demand, and the 
plea is held to be bad; yet a court of law, 
will {till ſee whether the plaintiff has made 
a caſe that intitles him to recover. Page 499 
The rule with regard to pleas, is more libe- 
rally exerciſed here than at law. 589 
Though in the caſe of Wells verſus Lord An- 
trim, Lord Cowper allowed the plea to the 
diſcovery ; Lord Hardwicke ſaid, he ſhould 
not have been of that opinion, 589 
Where a plea is to the relief only, and is di- 
rected to ſtand for an anſwer, the words 
with liberty to except muſt be added, to pre- 
vent the eſtabliſhing it as a good anſwer. 
81 
Where the bill charges particular and ſpecial 
inſtances of notice of the plaintiff's title on 
the defendant, his denial of notice generally, 
is not ſufficient. 815 


Pope, See titles Modus, Court of Recozd, 


| The Pope before the reformation, exerciſed 
a juriſdiction, either by way of avocation, or 

by requeſt from an inferior court. 198 
The legate a latere exerciſed an authority with- 
out an appeal to the Pope. 198 


Poꝛtions, oz Pꝛoviſions foz Childꝛen. See 
titles Legacies oz Pozttons veſted, under 
title Legacy ; Truſt foz raiſing Poꝛtions 
and Payment of Debts, under title Truſt, 
Satisfaction, Ueſted Intereſt, Dtauute of 
Limitations, Daughters, Covenant. 


On a ſettlement previous to a marriage, the 
truſt of a term was, in caſe the huſband 
ſhould have no iſſue male, and there ſhould 
be iſſue daughters, &c, to raiſe, if two 
daughters, 25000 J. to be paid to them when 
they attain twenty-one, or are married; but 
not to be raiſed till after the death of their 
grandfather. The father died, and left iſ- 
ſue two daughters only, the grandfather 
ſince is dead ; the bill is brought by the 
plaintiff in the right of his wife, one of the 

daughters, for 12500 J. with intereſt for the 
ſame, from the time of the marriage. Lord 
Hardwicke held the portion veſted on the 


marriage, upon the words of the ſettlement, 
and that intereſt was due from the time of the 
marriage. 416 
The court very reluctantly raiſe portions or 
intereſt upon them, out of reverſionary 
terms, eſpecially upon conſtruction or im- 
plication only, _ 417 
By ſettlement on the marriage of H. A. with 
J. C. in caſe there was no iſſue male, and 
there ſhould be daughters living at the death 
of the father, who ſhould attain twenty - 


One 
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one, or be married, then ſuch daughters 


ſhould have 2000 /. apiece; there were no 
ſons, but only three daughters; the defen- 
dant who was one married A. D. and pre- 
vious to his marriage, covenanted to aſſign 
with his wife's conſent 500 J. to truſtees, in 
truſt after the death of A. P. and the defen- 
dant to pay it amongſt the children of the 
bodies of the defendant, and A. D. and 
that he ſhould after the marriage aſſign to 
the truſtees, all the monies and ſecurities 
for it then due, and belonging to the defen- 
dant. H. A. died in 1744. A. D. in 1745 
inteſtate, to whom the defendant admi- 
niſtred, and received the 2000 l. The chil- 
dren, who are a ſon and daughter, have a 
right to the portion, and decreed to be ſe- 
cured for their benefit. Page 530 
Though under articles, the real eſtate was in 
the mother's power, and veſted in her in 
tail; yet in this court it is to be carried into 
ſtrict ſettlement, to the wife for life, to the 
firſt, Sc. Sons in tail, and in default of iſ- 
ſue male to daughters. 755 


Poſſeſſion. See titles Pelne Pyofits, Sta⸗ 
tute of Limitations, Fictions, 


To be a bone fidei poſſefſor, is, where the per- 
ſeon poſfeſſing is ignorant of all the facts and 
circumſtances relating to his adverſary's 
title. | | | 


| I 34 
Evidence of a receipt of-rent, is a ſufficient 
poſſeſſion to levy a fine. — 430 


Poſthumous Child, 


A poſthumous child, born after the next rent- 
day had incurred after the death of the fa- 


ther, is under the 19 & 11 V. 3. intitled to 


the intermediate profits of the lands ſettled, 
as well as to the lands themſel7es, 203 
This court would confider the uncle as a re- 
ceiver or a truſtee for the after born. ſon, 
even ſuppoſing the point againſt him at law. 


206 
The profits of the eſtate deſcended, are the 


poſthumous child's from his birth only. 207 


Power and Eretution thereof, See titles 
Poxtion, Spiritual Court, Right ok En- 
[lY, Debts, &c. 


By a ſettlement before marriage zooo l. S. S. 
ſtock belonging to the wife was veſted in truſ- 


9 


tees, who were to transfer one moietyto ſuch | 


perſon, &c. and for ſuch uſes, Cc. as ſhe 
thould by her laſt will in writing, or other 
writing under her hand and ſeal, to be atteſted 
by two or more credible witneſles appoint, &c, 


and for want of ſuch appointment, Cc. then | 


in truſt, to transfer all ſuch ſtocks to her exe- 
cutor or adminiſtrators. After her death a 
paper was found in her cloſet of her hand-- 
writing, by which ſhe gave different ſums 
to different perſons, but not ſigned or ſcaled 
by her, nor atteſted by witneſſes. Lord 
Hardwicke of opinion, that the words under 
her hand and ſeal, to be atteſted by .two or 
more credible witneſſes are referable to the 
will, as well as to the other writing, and for 
want of the ceremony of ſealing, and at- 
teſtation by witneſſes, this paper was not a 
good execution of the power. Page 156 
The conſtruction of law on a power coupled 
with an intereſt, is very different from a_ 
naked power over another perſon's eſtate. 


714 


Power of Revocation, See Revocation, 


Pꝛerogative. See titles King, Inquiſition 


of Lunacy, 


The court of Chancery is cautious of extend- 
ing the prerogative of the crown, ſo as to 
reſtrain the liberty of the ſubject, or his 
power over himſelf and his eftate, further 
than the law will allow. 171 


Pzeſentation to a Church oz Chapel. See 
titles Nuare Impedit, Jnfanc, 


The defendant, as to ſo much of the bill as 
ſought to diſcover, whether after inſtitution 
to living (A.) he was not preſented to two 
other livings and inſtituted, c. demurred ; 
as ſuch diſcovery tends to ſhew an avoidance 
of A. the demurrer allowed; becauſe, he 
is not obliged by a diſcovery to ſubject him- 
ſelf to a forfeiture, or any thing.in the na- 
ture of a forfeiture. _ 453 
If a clergyman in poſſeſſion of a living above 
81. a year in the King's books, accepts of 
a lecond under that value, it is an abſolute 
avoidance of the firſt; if in poſſeſſion of a 
living under 8/. in Sc. he takes a ſecond 
without a diſpenſation, the firſt is voidable 
at the election of the patron, 455 
If the 21 H. 8. had ſaid, by accepting a ſecond 
living, the firſt ſhall be abſolutely void, it 
would have been a penalty ; but though the 
act does not ſay it in words, yet it amounts 
to the ſame thing, and the defendants ob- 
liged to make a diſcovery. 458 


Pꝛizes. See title Court of Admiralty. 


Pyoceſs, See title Coatempt. 


In praying of proceſs upon a bill brought for 
a diſcovery, and for perpetuating the teſti- 


4 mony 
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ned of witneltes, "the pla phys, the OE 
-defendarit might abitle ſuch order and decree | publir Jfitdnvertiriee, = kitle 
as the et AA roper to make, 4 de. T N — title Elan⸗ 
mur ret on fuch 4 bM1:alowel ;' fof it is pray- 
ing relief, as well 48 a diſcovery. Page 439 | Reaſons of publick benefit and convenience 

An irregularity in procefs, may be cured by have great weight: Page 16 
a defendant's appearatiee; _ 369 | As inftances of clandeſtine marriages were 

No court of comnon law has gone ſo far as never more frequent, arguments of publick 
to fay, if there is any irregularity .in' the inconvenience ought to have great weight. 
-proceedings on a judgment by default, that | 42 

they will not let the defendant in, ts con- 


4 : - 


tend upon the-nierits. | 570 | Purchake, Pie chaſer, chaſe Money. 
o& 4 LP SV As 4s / | | Se e titles. ca, Tresa ig, Articles I No⸗ 
Pzochein Amie. | eree, # „ Uolintery Conveyance, 


_— 


+ 


„ eee Court of Che 

The deposition of J. &. the froth ante of | | 

the plaintiff cannot be read for the plaintiff, If a perſon wilt purchaſe with notice of ano- 
E 


ſhe being liable to coſts. pe ther's right, giving a conſideration will not 
"The rien of the wife öf a proch#in anile | avail him. | 238 
cannot be .read, as the-huſband is liable to | From the time of the agreement for a pur- 

.. coſts, $47 chiſe of an eſtate; the vendee is a truſtee as 


Where there are two ſuits brought by different to the money for the vendor. 273 
ochein amies, the court will refer them to | But this rule is confined merely to the 1 4 
ſeẽ which is propereſt; becauſe the court as | and vendee, and will not extend to a third 
guardian 6f infants, will take care what is perſon. 


# 27 
done, ſhall be for their benefit. 603 | A purchaſer if he denies notice, need only io | 
| forth the purchaſe deed, and plead his pur- 
r abit. chaſe in bar, to the diſcovery of the title 
Pzomiſe of Barriage. my 


| deeds. 02 
Before æxecution on a judgment obtained a- A jointreſs or a purchaſer, ought to * — 
gainſt D. on an action upon a promiſe of | their deeds, to ſee if the lands they claim are 
marriage, he by mortgage conveys his whole] comprized therein. 302 
effects to the défendant; the court would Whoever will make himſelf a purchaſer for a 
carry it no further than to allow the plain- valuable conſideration, muſt take by con- 
tiff to redeem the defendant. 192 tract, and under an actual conveyance. 377 


Shewing a ſettlement to parties before mar- 
Pyoviſions fo; Chilvzen. See titles Poz- | riage, and their relying upon the credit of it, 


.trons, | will not make the iſſue of the marriage pur- 
5 chaſers. 378 
Publication of Banns. The advantage a purchaſer receives from the 


3 TD wearing out of lives, has never been con- 
Lord Hardwick: expreſſed his wiſh, that all | fidered as a reaſon by this court, for his pay- 
marriages were by publication of bans only. ing intereſt for the purchaſe money. 6 

813 | It is not a general rule, that a purchaſer of 
| eftates under a private agreement, or a de- 
Publication of a Will. See titles Will, cree for a ſale, ſhall from the time of poſ- 


ni ſeſſion pay intereſt. 63 
en. The court in awarding of intereſt never * | 
Publication, is an eſſential part of the execution | gard the execution of articles for a pur- 
of a will, and not .a mere matter of form. | 'chaſe, but the time of execution of the con- 
461 veyances, and even then the purchaſer ſhall 
Pay intereſt only from the time the poſſeſſion 
Publication. is delivered. 6 


Where after a perſon is reported the beſt _ 
You cannot move to diſmiſs a bill after publi- chſer, lives drop in, the court have directed 
cation is paſſed; and it is no hardſhip to the the purchaſer to make ſome compenſation, 
defendant ; for if the bill is diſmiſſed at the in reſpect to the eſtates being bettered. 638 
hearing, he will have his full coſts. 558 | Where there js a purchaſer for a valuable con- 
ſideration, without notice of a mortage; the 
mortgagee cannot tack his bond to it, and 
4 pes "1 "608 
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can only babe it out of Ge general aſſets of 
che mortgagor. Ne 659 
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PO re evit. See titles eſcntation to 
r wn Chureh 07 8 
T 


HAT a quare impedit cannot be ſued out af- 
ter fix months, where a parſon has been pre- 
ſented to a living by one who has nota right, 
is a rule very proper to be adopted in equity; 
becauſe it is the general one, that equity 
Follows the law; be it originally a reſolu- 


tion of the common law, or introduced 
ſtatute. 


— 


Real Cate, See titles Perfonal, Debts, 
Infant Meir at Lam, Money, Covenant, 
Condition, Water-Wozks, AER 
Court, Inkant, Decurittes, - 

A 8. by will gives to three truſtees 8000 1. 

in truſt to diſpoſe thereof in lands in fee 
ſimple, to be ſettled on her grandſon T. H. 


and the heirs of his body, and for default of 


ſuch iſſue directed the truſtees to convey the 
fame to the Drapers company, who within 
three months after ſuch conveyance were, by 
mortage or fale of part, to raife and pay to 
E. IL. 20001. which A. S. bequeathed to 
him, in caſe of the death of T. MH. with- 
out iſſue, E. IL. died the 20th of April 
1738. and H. adminiſtred to him. T. A. 
the grandſon died, under twenty-one, and 
without iſſue, “ As the legacy to E. I. 
under the will of A. K. was to be paid out 
of a real eſtate, and he is dead before the 
_ «contingency happened on which he was 
to take, this caſe is within the general rule. 


112 


Money directed to be laid out in land, is con- 
ſidered as land, and the intereſt goes as the 
profits would after a purchaſe. 114 

It cannot be conſidered as money in reſpect to 
the legatee, becauſe the will directs it ſhall be | 


raiſed by mortgage or ſale, which ſhews it 
muſt be out of land. — 994 


As the eſtate is deviſed to the Drapers com- 
pany, only in caſe of the death of 7. V. 
without iſſue, and the legacy to E. L. upon 
the ſame event, the time ſeems to be an- 


— 


- 8 


nexed to the legacy, and not given in ge- 


* 


neral to be paid upon that contingency. 
114 
Where there are remainders of a real eſtate, 
if the perſon to whom the particular limi- 
tation is, never has been in eſſe, the re- 
mainder over takes effect, 
Vol. III. 


— — 


Chattels real are 


Her half ſiſter 2dminiftred,. ay inſiſted the 


317 


not called ſa, as being real 
eſtate, but 9 — thiy are extractions out 
of the real. Puęr 492 
The refiduary clauſe, in the: will! of. Nur 
Pain carries the intel, as __ as Wenke | 
itſelf. 5 492. 
E. B. by artiches oavviews to his marriage co- 
 venanted to pay out 2000 J. in the purchaſe 
of lands, and to ſettle. the ſame onchimſelf 
for life, and after his deceaſe to Man his 
intended wife for life, and after both their 
deceaſes, to truſtees, to ſell, and the money 
ariſing from. ſuch ſale, to be divided among 
the children of the marriage, to ſohs at 21, 
daughters at 21 or marriage, provided no 
ſale be made till one of the ſhares ſhall be- 
come payable ; the purchaſe was made ac- 
cordingly, and Mary after her huſband's death 
—— the eſtate till her on death. 680 
Elizabeth the only ſurviving child died unmar- 


ried and inteſtate, but ines her age of 
twenty - one. 680 


truſt eſtate ought to be conſidered in a court 
of equity as the perſonal, eſtate of Elizabeth, 
but Lord Hardwicke was of opinion, as Eli- 
zabeth the abſolute proprietor of theſe eſtates. 
had taken them as land in her life- time, and 
done acts to ſhew, ſhe intended they ſhould 
be conſidered as, real eſtate, they mult. be 
held as fucks; and go to the hav at law, 


680 


| Elizabeth as ſhe was the only child of the mar- 


Triage, had a.right:even in her mother's life- 
time to come into the court, to compel the 


truſtees to ſell the revetſion in the lands for 
her benefit. 688 


Receiver, Ses Statute of Limitations, 
Poſthumous Child, Bankrupt, 


The plaintiffs. were two of. the children of J. 
M. the eider, who had a mortgage of 3500 /. 
on the eſtate of V. XK. and being ſo intitled, 
died April 25th. 1712, but by his will had 
appointed his ſon 7. M. his wife, and. ano- 
ther perſon executors, and. deviſed to them, 
their heirs, Sc. all his real and perſonal 
eſtate in truſt, for the payment of his debts, 
and what ſhould remain to be divided equally 
among his chuldreh.,—'7. M. the younger, 
18th May 1726, being appointed receiver 

of the whole eſtate of Edmund Duke of 
Buckinghamſhire, by deed, to which Jane 
Mead and the other executor of old Mead 
were parties, reciting there was 9000 l. due 
on the mortgage, and that the ſame was. the 
proper money of J. M. the younger, con- 
vey to Maſter Bennett, his heirs and aſſigns, 
the mortgage and all money due thereon, 
with a proviſo, that if J. 27. ſhould once a 
year whilſt receiver, account with maſter 

10 L Bennet 
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Bennett, and pay che ballance, chen Bemett 


to reconvey the mortgaged premiſles to 7. 
vo I ls heit, 1 * Pag. 1 
FJ. . died inteſtate, and greatly indebted to 
Duke Bdmund's eſtate; the executors of the 
Dutcheſs, who was the executrix / of the 
. Duke, claim the benefit of the mortgage, 
and conveyance to Bennett, and inſiſted the 
plaintiffs have no right to any of the money 
due thereon, till ſatisfactiom is made for 
what is owing from 7. M. the younger, on 
account of ſuch receiverſhip. Lord 
_ » Hardwicke was of opinion, as the act which 
was done in this caſe, appears to be the 
tranſaction of all the executors, and two of 
them were not intereſted, and no colour of 
fraud, but a purchaſe for a valuable conſi- 
deration ; there are not ſufficient grounds to 
ſet aſide their aſſignment of a mortgage be- 
longing to J. M. their teſtator.“ 235 
The courſe of the court requires a ſecu- 
' rity by the receiver, and two ſureties in 
..A » recognizance, and taking the aſſign- 
ment of a mortgage belonging to a receiver 
very improper, and ought not to have been 
one, 23 
A receiver during the infancy of the plaintiff, 
; who had no guardian, was directed to place 
- out the ſurplus of the rents, when the ſame 
' ſhould amount to a competent ſum, on go- 
vernment or other ſecurities ; having never 
placed it out at intereſt according to the de- 
. cree ; the court directed, that he ſhould pay 
- intereſt at 4 J. per cent. from the time of the 
. decree, till the infant came of age. 274 
It is no excuſe for the receiver, that the maſter 
did not give any directions about it, for it 
was his duty to remind the maſter to lay out 
the ſurplus rents when it amounted to a 
competent ſum. 274 
That buildings and farms are in a ruinous con- 
dition, and tenants often breaking, will not 
juſtify- a receiver's keeping the ballance in 
his hands; for it is not to be ſuppoſed he 
could exhauſt the. whole received from the 
rents of the eſtate. 275 
The receiver's ſettling the accounts, and de- 
lvering the vouchers to the plaintiff when he 
came of age, and his admitting the ballance 
and receiving it without objection, had no 
weight, as this tranſaction was two days 
only after he came of age. 275 
A receiver appointed by this court, ſhall not 
make good a loſs which was not owing to 
any default of his, ſor where the rents he 
has in his hands are large, it is a neceſſary 
precaution 40 remit it by bills to London, ra- 
ther than in ſpecie. | 480 
Where a receiver pays money to a tradeſman, 
and takes bills for the ſum, if he was in 
credit at the time, though he fails ſoon af- 


88 


cy n 


But if the money had been loſt by his wilful 
default, and placing it in what he knew at 
the time to be an improper hand, the court 
Will oblige a receiver to anſwer the loſs out 
of his own pocket. Page 481 
A receiver may be granted on motion, not- 
withſtanding the reſervation of all matters 
under the decree, for this is a mere provi- 
ſtonal order | | * 690 

A receiver appointed by this court has a power 
to: diſtrain for rent, and need not apply for 

a particular order for that purpoſe, unleſs 
there be a doubt who had a legal right 
to the rent. 750 


Recogniſance, See under title Securities, 


C. 


Recovery, See titles Common Recovery, 
_- Cates in_Fee-Tail, Truſtees to pꝛe⸗ 


lerve contingent -Remainders, «Revoca- 
tion, Ale. 


Where a recovery in the court of Common 
Pleas has not been entred upon recotd, if it 
appears by the prothonotaries minutes, 
it was ſuffered at bar, the court will order 
it to be entred with a proviſo it does not pre- 
judice any ſubſequent purchaſer. Jdem- as 
to an old judgment, -$21 

On a huſband's , promiſing to do acts for a 

wife's benefit, ſhe in articles before mar- 

riage covenanted to join in ſuffering a re- 
covery of chet eſtate, and ſettle it to him and 

his heirs. "8 741 

The huſbarid-made his will; and deviſed this 

eſtate to the deſendant, but not having done 

' what. he obliged himſelf to do, came to a 

new agreement with his wife, that he ſhall 

not take her eſtate in/tanter in fee, but ſub- 
ject to an appointment of the huſband and 
wife; and in default thereof, to the uſe of 

the huſband and his heirs, 741 

"The recovery was ſuffered, and the uſes de- 

clared to the purpoſes of this deed, he died 

in the wife's -life-time, without making any 

appointment or revoking his will. 741 

The recovery ſuffered by Mr. Freeman and his 

wife, and the declaration of it. to the uſes of 

the deed, is a revocation of Mr. Freeman's 

will. | | 741 

Where a common recovery is to a particular 
purpoſe, it ſhall revoke no further than to 

anſwer that purpoſe. 748 


Rectozy, See .titlos 'Curacy, Pariſhioners, 


Redemption. Sce titles Poztgage, Au⸗ 


nuitp. 


ter, it. ſhall not affect the receiver. 480 | 


$ 
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'  *Rexilfer Ack. See title Notice, | 
The intention of- the regiſter act, is to ſecure | 


ſubſequent purchaſers againſt prior ſecret 
conveyances. Page 651 


Relations, See title Specific Perfoz⸗ 
mante. | . 


T. S. ſeized in fee of lands, deviſed the ſame 
to his wife for life, and after her deceaſe, 
to R. B. and the heirs of his body, and for 
want of ſuch iſſue, to be ſold and divided 
amongt his relations, according to the ſta- 
tute of diſtributions where no will CREW 
T5 

The wife is no relation to the huſband, and 
the next of kin take the whole excluſive of 
her, both by the words of the will, and the 
intention of the teſtator. 758 
A. gives the reſidue of his perſonal eſtate to 
truſtees, who are to permit his wife to re- 
ceive the produce for her life, and ſays, 
after her deceaſe, I give it to ſuch of my re- 
lations as would have been intitled under the 
ſtatute of diſtributions, in caſe 1 had died 
inteſtate, the wife not to be conſidered as a 
relation, | | 759 
Relations in dictionaries, means conſanguinei et 
' afmes ; in the ſtatute kindred by blood only. 

| 761 

The wife non affinis gſi ſed cauſa affinitatis. 761 
The word my relations, means exactly the ſame 
as my own relations, 445 702 


Releaſe of Errozs. 
After the plaintiff at law had obtained judg- 


ment againſt P. and an award of execution 


on the ſcire facias to revive a judgment. 
P. obtains an' injunction on the common 
term of giving @ releaſe of errors, and af- 
.terwards brings a writ of error in the Ex- 
chequer Chamber; this is a breach of the or- 
dier, and a contempt of the court. 297 
Where a releaſe of errors is given immediately 
after judgment entred, and before the ire 
Facias taken out, the words had done and ſif- 
fered in the releaſe, muſt be confined. to 
ſuch actions, Wc, as are already accrued, 
and bringing a writ of error on the ſcire a- 
cias would not be a contempt of the court. 


| 2 

After the Exchequer Chamber have affirmed . 
firſt judgment, they have no authority, and 
a writ- of error brought there, upon the award 

of execution would be no ſupurſedeas. 297 

The releaſe being in 1731, the court would 

not conſider it as a contempt, but directed 
the proceedings only on the writ of error 

+ ſhould be ſtayed. 298 

2 | 
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ofits. See aide Polthumons 
Child. 


Where the bailiff of a manor pays the rents, 
if it is to a wrong hand, he muſt pay it over 
again. age 340 


Replication, See titles Bill, Ozder. 


The court will not give leave to withdraw a 
. replication, unleſs it is added that the plaintiff 
may be thereby enabled to amend his bill, or 
otherwiſe it may be a contrivance to defeat 
the defendant of his full coſts by getting the 
bill diſmiſſed at the hearing with 405. coſts. 
6 
Lord Hardwicke gave general directions 2 
regiſter to frame an order, to prevent appli- 
cations to the court to withdraw the plain- 
| tiffs replication, with a view to ſet down 
the cauſe on bill and anſwer only, and by 
that means get the bill diſmiſſed with coſts, 
according to the courſe of the court only, 


q 579 


Reftraine on Parriage. See titles dar- 
riage, Inkant, Court of Chancery, Con⸗ 
dition. | 


Rents and p 


A. gives his wife the whole ſurplus of his per- 
ſonal eſtate ; but if ſhe marries again, then 


his heirs ; a bill brought to diſcover whe- 
ther ſhe is married; ſhe demurred to the 
. diſcovery, as it would ſubject her to a for- 
feiture, “ This being a conditional limi- 
| tation over of an eſtate, ſhe muſt ſhew ſhe 
has performed the condition ; and the de- 
murrer was over-ruled.“ 260 
The juriſdiction of this court is exerciſed 
ſometimes by way of puniſhment, on ſuch 
as have done an act to the prejudice of in- 
fants, but more uſefully, to reſtrain perſons 
from doing an act to diſparage them, where 
it has not yet been compleated. 30 
If the maſter to whom it is referred, to ſce if 
a ſettlement. propoſed is proper, reports it 
improper, the court will not give the infant 
leave to marry. | + 
P. by his will gave to each of his grandaugh- 
ters on their day of marriage 1500 /. and de- 
fired they would not marry without the con- 
ſent of their father and mother or the ſurvivor; 
and if they ſhould marry without ſuch con- 
ſent, then he revoked what was thereby di- 
rected to be paid, and ſuch of them ſhould 
not be intitled to any benefit by virtue of his 
will, further than what the father or mother, 
or ſurvivor ſhould direct, and afterwards ſays, 
that after the ſeveral legacies are ſatisfied, 
| ik 


ſhe is to deliver up half to his brother and 


if any ſum ſhould. remain in the hands of 
the truſtees, the ſame fhould be paid to his 
daughter Philadelphia' for life, and after her 
deceaſe, to the defendant and his heirs. | 
The plaintiff, one of the grandaughters, 
who married without the confent of the 
father and mother, brings her bill for the 
legacy, the mother appointed truſtees of 
the whole legacy for the ſeparateufe of 
the plaintiff for life, and to her iſſue, and 
if ſhe has none, to the defendant: ** If! 
the teſtator himſelf had in this cafe abridged 


the legacy, it would have been no more | 


than in ferrorem, and delegating it to ano- 
ther perſon to do it will carry it no further, 
and confequently, this not amounting to a 
deviſe over, the plaintiff is intitled to the 
legacy.” 52 Page 364 
It is the being given over and veſting in a 
third perſon, has induced the court to fuffer 
the condition to effectuate, and not the in- 
tention of the teſtator. 367 
An expreſs deviſe, that if a legatee ſhould not 
perform the condition, the legacy ſhall ſink 
into the reſiduum, amounts to a deviſe over; 
but there is no ſuch direction here, and 
however prudent what the mother has done 
may be, I cannot conſtrue it to be a forfei- 
ture, without ſhaking the authority of all 
the other caſes. 368 


Revocation, See titles Feoffment, and un- 
- * the diviſion Revocation of a 
Will, 


The ſame conveyance which would be a re- 
vocation of a deviſe of a legal, will be equal- 
ly a revocation of a deviſe of an equitable 
eſtate. | 748 

Where a conveyance of the whole eſtate in 
law is meant but for a ſecurity, the revo- 

cation ſhall be pro tanto only. 748 

Where a man has an equitable intereſt in fee 
in an eſtate, and deviſes it, and, makes a 
fubſequent conveyance of the Jegal eſtate to 
the ſame uſes, it is no revocation. 

A man ſeiſed in fee of an eſtate, deviſes it, 
and afterwards, by deed, takes an eſtate for , 
life, and to a fon when born, and the heirs 
of his nody,. without any truſtees to pre- 
ſerve, Cc. this is a revocation of the will. 

The execution of a ſecond will is a 8 

of the firſt; and the cancelling the ſecond 

afterwards, does not ſet up the firſt again. | 
os 

The eſtates deviſed under the will of &% | 

muſt remain unaltered to the teſtator's 

death, for any alteration, or new modelling, 

makes it a different eſtate, and occaſions a a 

different conſtruction at law. 798 


I 


{ 
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A conveyance from the Earl of L. to truſtees, 
in conſideration of an intended marriage 
with C. though there never was ſuch inten- 
tion, determined to be a revocation of his 
will. | Page 803 

If a man ſeiſed in fee, thinking he had an eftate 
tail only, ſuffers a recovery to confirm his 
will, yet it is a revocation of it. 803 

The excepted caſes out of the general rules of 
revocations are confhned to mortgages and 
conveyances for raiſing money to pay debts, 

| | 80 

A mortgage in fee after a deviſe, is a Re 
tion in law, otherwiſe ja equity. 805 

Though in the caſe of mortgages the convey- 
ance be of a real eſtate, yet, in the conſi- 
deration of this court, the thing conveyed 
is regarded — as a perſonal intereſt ; 
for having no quality of a real eſtate, it is 
no revocation of the deviſe of a real eſtate. 

805 . 

There having been an uniform ſeries of . 
nions in this point, it ought not to be va- 
ried. 806 


Rule, See titles, Bill, Decree, Depoſi- 
tions, Caſe, Crecutoz, Defendant, De⸗ 
nturrer, Plea, Parties, Coſts, Com- 
million, Infant, Deviſe, Witneſs, An- 
ſwer, Marriage, Water Wozks, Jnſol- 
vent Debtozs, Supplemental Will. 


A parentheſis is not to be rejected in legal 
caſes; though, according to the rules of 
grammar, a ſentence may be complete with- 
out it. 8 

If facts are put in iflue, the patty is not obli- 
ged to point out what will be the effect of 
them, for the court are to make the infe- 
rence of law from them, as ex fas oritur 
Jus. 36 

A bill charges forgery in a leaſe, and prays to 

be relieved againſt that; but by way of in- 
ducement only, mentions there were frau- 
dulent circumſtances attending this caſe, 
without making it a diſtin&t charge from 
the forgery, or bringing the truſtees, who 
were parties to the leaſe, and to whom the 
fraud is imputed, before the court, and for 
want of this, the defendant's council objected 
to the plaintiff's going en with the cauſe. 
„Lord 'Hardwicke ſaid, as there had been 
already a decretal order, and an iſſue to 
try the forgery, and brought on now upon 
the equity reſerved, the only method to aſ- 
ſiſt this caſe was, to let the cauſe ſtand 
over, and to allow the plaintiff, on paying 
the coſts of the day, to bring a ſupplemental 
bill, in which he may charge the fraud, 
and make the truſtees parties. 110 


= 
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Had the bill ſtated both points of relief diſtinct- 
ly, the plaintiff might, when the cauſe came 
on upon the equity reſerved, have proceed- 
ed on the charge of fraud, though he has 
failed in ſetting aſide the. deed for forgery. 

Page 111 

The rule. i is, that if a man has a debt owing, 
and deviſes it, and it is paid in voluntarily, 
the legacy continues, | 122 

As the real eſtates were not originally made 

liable, but only as auxiliary, and the charge 
on them depending on a condition precedent, 
which never was performed, this caſe muſt 
be conſidered as a mere perſonal legacy, 
and as ſuch to bg governed by the rules of 
the civil and eccleſiaſtical law. 335 

K. and his wife filed an original bill, to which 
the defendant put in his plea, and it was 
allowed: D. filed a croſs-bill againſt R. 
and his wife, to which they put in 
their anſwers, and exceptions were taken; 
then R. and his wife filed their amended 
bill againſt D. who appeared, and prayed 
ſix weeks time to put in his anſwer to the 

amended bill, after R. and his wife ſhall 
have anſwered the croſs-bill ; the plaintiff in 
the croſs- bill having procured a report that 
the anſwer of R, to it was inſufficient, R. 
by that means loſt the priority of ſuit. 


724 


— 


itte liaben See titles Legacy, Ademption, 


Intention, Ademption of a Legacy. 
Arey that ought to be deemed a ſatisfac- 


tion, muſt take place immediately after the | 


teſtator's death, for a debt being due then, 
the legacy muſt be fo too, and not being 
payable in this caſe till a month after, 


the court held it to be no ſatisfaction. 96 


Legacies naturally imply a bounty, and therefore 
on the point of ſatisfaction, the court have 
of late laid hold on any circumſtance to 
diſtinguiſh the latter from the former caſes. 


This court which leans againſt incumbring 


eſtates twice, will overlook little circum- 


ſtances of time as to the payment of the | 


two ſums to children; where both the pro- 


viſions move from the father, and are given 
for the ſame purpoſes. 98 
J. previous to his marriage with D. cove- 
nanted that he would by will, or by ſome 
good aſſurance in the law, grant to D. or 
E. D. the mother, or her executors, Cc. 
in truſt for D. and for her ſeparate uſe, 
10001. to be paid to D. after his deceaſe; 


and in caſe he ſhould not by will or other- 


Vor. III. 


* 


* 


| 


wiſe aſſure to D. the 10c0/. then his exe- 
cutors, &c, ſhall within ſix months afrer 
his deceaſe pay D. the 1000/7. L. is dead 
without making any will or deed in regard 
to the 1000 l. Lord Hardwicke ſaid, that 
D. is not intitled to the 1000 . and the 
diſtributive ſhare likewiſe of L.'s perſonal 
eſtate, being meant only to ſecure a provi- 
ſion for the wife, without any intention of 
the huſband to leave it as a debt. Page 419 
The court have conſidered a proviſion out of 
real eſtate as a ſatisfaction for a debt to an 
eldeſt ſon, and not draw a ſum out of the 
perſonal eſtate, which would be a double 


proviſion for him, to the prejudice of younger 
Rn 421 


Scandal and Impertivence. See titles De⸗ 
polittons, Solicitoz. 


Depoſitions were referred for impertinence ; the 


Maſter reported them impertinent ; on ex- 
ceptions taken to his report, they were or- 
dered to ſtand over till the hearing, the court 
being doubtful whether depoſitions could be 
referred for impertinence only. 557 


School. See titles Ulilitoz, Charity. 


To ſend children of a lower fort to a Latin 
ſchool gives them a wrong turn, as 
off their inclination to huſbandry and trade. 

10 

'The guardian i is a proper judge at what ſchool 
to place his ward; and the court will not 
indulge the infant in being put to a private 
tutor, or going to another ſchool, and if 
he refuſes to go will take a proper courſe to 
compel him. 721 

A young gentleman who had been placed at 
the univerſity of Cambridge, on abſenting 


himſelf, and refuſing to return, was ſent 


back by Lord Macclesfield, in the cuſtody of 
his own tipſtaff. 721 


Securities, Judgments, Statutes, and Re- 
cognizances, See tides Bonds, PYoztga- 
ges. 


A leaſe of 16 years, which had been granted 
as a collateral ſecurity to a recognizance for 
3500/1. being expired, the plaintiff by his 
bill prayed to be let into poſſeſſion, and that 
the ſecurity might be vacated, or ſatisfaction 
entred on record. The account directed 
to he taken of the rents, which have ac- 
crued ſince the expiration of the leaſe, and 

received by the defendant, and to be de- 

ducted out of the principal, intereſt and 
Colts, and the plaintiff decreed to be inti- 

10 M : ticd 


as it takes 
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tled to a conveyance of the "Inheritance of 
the eſtate in queſtion, and poſſeſſion on pay- 
ment of what ſhall be found due. Page 261 
A known eſtabliſhed diſtinction in this court 
between government and real ſecurities 
real, is a term adopted in the law, and muſt 
be underſtood to mean landed ſecurities 


. only. 808 
Deizin, See titles Fine, Diſſeiſin. 


Separate Paintenante. See titles Baron 


| 


and Feme, Ne ereat Regno, Dupplicavit. 


A huſband, in a letter to his wife's father, 
ſaid, he did not chuſe to be a - witneſs to 


her infirmities, and therefore, during the 


time ſhe lived with her father, would al- 
low her 1001. a quarter: the wife having 
brought a bill for eſtabliſhing her ſeparate 
maintenance, moved to be paid 600/. be- 
ing a year and half's arrears, to keep her 
till the cauſe is heard ; the huſband having 
by his anſwer ſworn he was defirous of co- 
habiting with her, the court, in directing 
for the time paſt, a ſum of money to be 


paid her, would not order it as arrears, but 


4001. in groſs, and ſaid they ſhould not 
direct it for the future. | 295 
When the huſband, in order to evade a ſen- 
tence in the eccleſiaſtical court for mainte- 
nance, is going out of the kingdom, this 
court, on a bill filed by the wife, will grant 
a ne exeat reg no. | 295 
After a decree for a ſeparate maintenance, if 
a huſband offers to cohabit with his wife, 
the court have refuſed to continue it. 296 
There is no inſtance of a decree for eſtabliſh- 
ing a perpetual ſeparation betwixt huſband 
wife, and to compel him to pay her a ſepa- 
rate maintenance, unleſs there is an actual 
agreeinent for that purpoſe. 


Scqueſtration. 


Where a deſendant, for want of putting in 
his anſwer, has ſtood out the whole pro- 


ceſs of contempt to a ſequeſtration, and the 


bill taken pro corfeſ/o, on a deeree againſt 


him ad computandum, the court will not diſ- 


charge the ſequeſtration on paying the colts |} 


of the contempt only, but will keep it on 
foot as a ſecurity to the plaintiff for the de- 


fendant's appearing before the Mafter, to 
take the account. 468 


Where a ſequeſtration iffues as a meſne pro- 
ceſs, it falls with the death of the perſon ; 


but if for nonperformance of a. decree, the 


. death of the party does not determine it, 
594 


550 


ä 


If there be a ſequeſtration ui, for want of an 
anſwer againſt a member of parliament, 
and he puts in an anſwer before the order 
is made abſolute, and exceptions are taken 
to the anſwer, the court will enlarge the 
time for ſhewing cauſe, till it appear whe- 
ther the anſwer is ſufficient. Page 740 


Settlement befoze Marriage, See titles Set⸗ 
tlement after Parriage, Specific Per⸗ 


fozmance, Purchaſe, Poztions, Parri- 
age, 


Previous to the marriage of G. S. the father 
of the intended wife covenants to pay 10007. 
to the huſband on the marriage, and that his 
executors, &c, ſhould pay likewife to the 
huſband, his executors, c. fix months af- 
ter the father's death, 500. as the remain- 
der of the wife's portion ; and by the ſame 
deed, the huſband contracted he would 
give ſecurity by, ſpecialty, that in caſe his 
wife ſurvived him, his heirs, executors, 6c. 


ſhould within ſix months after his death 


pay her 1000/. He gave a bond three days 
after the marriage; becomes a bankrupt ; 
but before the bankruptcy, and after the fa- 
ther in law's death, the huſband being in- 
dcbted to the plaintiff, aſſigns the co. to 
him, as a ſecurity for the debt. The bill 
is brought by the aſſignee of the 500. 
againſt the executrix of the wife's father, 
and the bankrupt and his wife, and the aſ- 
ſignees under the commiſhen, for this ſum. 
Lord Chancellor directed the executrix 
of the wife's father to account for the 500/. 
to the plaintiff, as it never was the mone 
of the wite, but a debt due to the huſband 
himſelf. | 403 
Where the wife has a demand in her-own 
right, and the huſband applies in her right, 
if there is no agreement previous to the 
marriage on her behalf, the court will take 
care of her intereſt, 165: 52408 
If the huſband had not been a bankrupt, and 
had brought à bill for the performance of the 
father's covenants under the articles, the 
court could not have compelled him to do 
more than give the bond, and the wife muſt 
| Have taken her chance as to the ſhare of her 
huſband's perſonal eſtate, and his aflignee 
ſhall not be in a worſe condition than him- 
IS WI 405 
An Infant is bound by a ſettlement made on 
her marriage, where it was made with 
the approbation of parents and guardians. 
607 
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Settlement 
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Settlement after Parriage. See titles Det- 
tlement befoze Marriage, Articles, 


A father contracting for an infant child, ſhall 
bind the child, eſpecially if the child claim 
any thing under the ſettlement, but then it 
muſt be before marriage, and in conſidera- 
tion of the marriage; if after marriage, 
otherwiſe; and being the next day after 
does not differ the caſe; for whether two 
days, or fix, or fix years, it is the ſame 
thing. Page 54 


Solicitoz, See titles Attozney, Affidavit. 


The court made an order to refer to a Maſter 
the affidavit of the plaintiff's own ſolicitor 
for impertinence. | 391 

Where a ſolicitor has been negligent in mana- 
ging a client's buſineſs, this court can 
grant an attachment againſt him; and courts | 
of law exerciſe the ſame ſummary juriſdic- 
tion over attornies, . 68 

A ſolicitor who is in difburſe for his client, 
has a right to be paid out of a duty decreed to 
an adminiſtrator ; and has a lien upon it be- 
fore the bond creditors of the deceaſed ; nor 
can. the adminiſtrator controvert this rule 
by inſiſting on applying the aſſets. in a courſe | 
of adminiſtration. - | 720 


th 


South Dea, oz other Stock. 


A. had an intereſt in new South Sea annuities 
during his life, and dies before the Chri/imas 
half-year becomes due; the purchaſer of 
A.'s intereſt in his-life-time in theſe annui- 
ties is not intitled to the Chri/tmas divi- 
dend. e 
Had it continued a mortgage, the purchaſer 
would have been intitled to his demand, for 
there intereſt accrues every day for forbear- 
ance of the principal, | | 261 
South Sea annuities are by act of parliament 
confidered merely as ſuch, and are, exactly 
in the caſe of a common one, payable half- 
yearly, where the annuitant dies before the 
half-year is completed. 261 


Special Pleading. See title Plea. 


Specific Deviſe o2 Legacy, See under title 
| Legacy. 


| 
Specific Perfoxmance, See ticles Agreement, 


. 


| 


when to be perkozmed in Specie, and 


when not, under titles Agreement, Parol 
Evidence. 


By articles between Sir R. F. and his ſon, pre- 
vious to the marriage of the latter, an eſtate 
of 820 l. per ann. was limited to the ſon for 
life, and after the determination of that 
eſtate, to raiſe a jointure of 400 J. a year 


ſerve contingent remainders to the ſons in tail 
male, and afterwards to ſons by another 
marriage ; then the articles take up the con- 
fideration of another part of the effate, and li- 
mit the uſes there to the ſame perſons as in 
the firſt mentioned lands, with a charge 
by way of additional portion of 4000 J. to 
the daughters of Sir R. F. the father; and 
after ſeveral limitations, to the plaintiff Lady 
Goring,. one of the daughters of Sir R. F. 
and her heirs male, then to his other daugh- 
ters in tail; then to Mr. F. of G. then to 
the right heirs of Sir X. F. Page 186 


The father died in 1736; the ſon ſurvived, 


who directed a draft for carrying the articles 
into execution, but. died before it was finiſh- 
ed; the legal eſtate deſcended on the four 
ſiſters in fee, as heirs both of father and bro- 
ther.. A bill brought by Lady Goring to 
carry the articles into execution, and to 
have- the entail of the eſtate limited to her 
ſettled accordingly. The articles made pre- 
vious to the marriage of Mr. Fagg decreed 
to be carried into execution for the benefit 


The ſpecific execution of the articles being 
the moſt adequate juitice in general, the 
court will not leave it to an action at law. 
18 
Though it is diſcretionary in the court _ 
ther they will decree a ſpecific execution, 
yet it is ſo on certain grounds, and not ar- 
bitrary, but governed by the rules of equity. 
| | 18 
In a queſtion between relations in the cums 
degree, the rule that governs the court in 
theſe caſes is, whether it would be attend- 
ed with hardſhip or not? or whether a ſu- 
perior or inferior equity ariſes on the part 
of the perſon who comes for a ſpecific per- 
formance, n 1. . 
A ſpecific performance of marriage articles 
has been decreed in this court even as to 
collaterals, 189 
The court will not decree a partial perform- 
ance of articles; but where ſome parts ap- 


pear unreaſonable, they always diſmiſs the 
bill, 190 


2 | 1 


rent- charge for the wife, to truſteees to pre- 


of the plaintiff, his eldeſt ſiſter. 186 


} 
I I 
74 
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„ 


In caſe⸗ of fraud or miſtake, the court goes 
upon another ground, and relieve againſt 
the ſettlement itſelf; Page 190 
It is in the diſcretion of this court, whether 
they will decree a ſpecific performance, or 

leave the plaintiff to his remedy at law. 


389 


Spiritual Court. See titles Court of Re- 

toꝛd, Spoliation, Adminiſtration, Court 
of King's Bench, Guardian, Court ok 
Delegates. 


Where a feme covert has a power to diſpoſe of 
her eſtate by will, the writing fhe leaves, 
ought firſt to be propounded as à will in the 


ſpiritual court, and if no executor is ap- 


pointed, they will grant adminiſtration to 
the huſband with the will annexed. 160 
A legacy of 800 J. deviſed to E. B. payable at 
21. or marriage charged on a mixed fund, 
partly real, and partly perfonal eſtate ; 
„ ſhe died before 21. and unmarried. As 
aſſets were admitted, this court will not 
grant an injunction to ſtay the proceedings 
in the eccleſiaſtical court, for the ee 
of the legacy, as they have a proper juriſ- 
diction for legacies charged on perſonal 
eſtate.” 207 
In perſonal legacies, equity has always followed 
the rules of the eccleſiaſtical court, to whom 
the juriſdiction properly belongs. 333 
Though in a perſonal legacy, where the will 
is deſtroyed or concealed, the rule is to cite 
the executor into the eccleſiaſtical court, 


yet the legatee may properly came here on | 


the head of ſpohation and ſuppreſſion. 360 
There is no occaſion to prove a will in the ſpi- 
ritual court, to intitle a legatee to recover 

- ;his legacy out of the real eſtate. 361 
Though the eccleſiaſtical court are bound by 
act of parliament, to grant the adminiſtra- 
tion to the next of kin of the wife, yet that 
does not bind the right in this court; for 
the huſband ſurviving the wife, her whole 
eſtate veſted in him at the time of her death, 
and the whole property belonged to him. 

2 

Had the wife ſurvived the huſband, ſuch — 
only of her father's perſonal eſtate as had con- 

- tinued ehoſes in ation, would have ſurvived 
to her. | 527 
In the eccleſiaſtical court, a teſtator was de- 
termined to be compos mentis, and that ſen- 
tence affirmed before the delegates; after- 
Wards, on a trial at law in relation to the 
real eſtate, he was found non compos; an ap- 
plication was made to the houſe of Lords to 
reverſe the ſentence, but the petition was 
diſmiſſed, becauſe that ſentence was deci- 
live, and no appeal lies from it, 546 


3 


| 
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A ſuit in the eccleſiaſtical court for ſubſtraction 


of tithes, the defendant there brings a bill 
here to eſtabliſh a modus, and on the A 
geſtion of a modus, moves for an injunction 
to ſtay the proceedings in the eccleſiaſtical 
court. The injunction denied, as it would 
be a precedent for tripping up the heels 
of two courts, the eccleſiaſtical and the 
court of common law. Page 628 
Where a ſuit is inſtituted in the ſpiritual court 
for an infant's legacy by a father, to have 
it paid into his hands, the court will grant 
an injunction, becauſe it will not allow the 
infant's money to come into the father's 
hands. 629 
The plaintiff might have pleaded length of poſ- 
ſeſſion, in the eccleſiaſtical court, and if they 
refuſed to determine' upon the ſame evidence 
as a court of law would have done, it is the 
. uſual ground for a prohibition, and the 
court of King's Bench has alone the cogni- 
zance of it. p 630 
The eccleſraſtical courts in the country, ought 
not to take upon them to appoint guardians 
ex officio, without a ſuit inſtituted for that 
purpoſe, and by this means break in upon 
the juriſdiction of this court, with regard to 
the guardianſhip of infants. Lord Hard- 
wicke recommended it to the attorney ge- 
neral, to confider whether a que warrants 
might not ifſue to the eccleſiaftical court, 
upon ſuch an extrajudicial appointment of 
guardians to infants. 63 
The eccleſiaſtical court will decree payment of 
a legacy immediately, where it is deviſed 
to A. to be paid at 21. and intereſt is given, 
otherwiſe if without giving intereſt, for there 
it will not accrue till the time comes, at 
which the legatee would have been 21, if 
living.” 646 


Spoliation. 


The plaintiff by his bill ſuggeſted, that his 
wife's father had left a legacy of 1500 J. to 
the plaintiff's wife, and that the defendant 
had deſtroyed or concealed the will, and 
ar {oo he might be decreed to pay the 1500/7. 

intereſt. Three anſwers put in, the firſt 
admitted the will, the defendant denies in the 
third he ever had any ſuch will, but if there 
was any ſuch, he cannot ſay his father at the 
time of making ſuch will was of ſound 
mind; and inſiſts the plaintiff ought firſt to 
have cited the defendant into the eccle- 
ſiaſtical court, where he might have equally 
the benefit of the diſcovery, The ſpoliation 
in this caſe being clearly proved, is ſufficient 
to intitle the plaintiff to come here in the firſt 
inſtance for a decree, without putting him 
to 
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to the trouble and expence of citing the de- 

fendant into the ſpiritual court. age 359 
The plaintiff in the ſpiritual court muſt have 
proved it a will in writing, and the very 
words, and alſo the whole will, thongh the 
remainder does not at all regard his legacy, 
and which courts of law do not put a perſon 
upon doing. I 
Not neceſſary in this caſe to direct a trial at 
law, as to the teſtator's ſanity ; for the 
plaintiff is clearly intitled to an immediate 
decree for the payment of his legacy, though 

the probate of the will has not been . 

J I 


Deatutes, See titles Regiſter Act, Words, 


Aas of Parliament. 
Statute of Diſfributions. See title Rela- 
© ions. 


H. P. by à French will, as to the reſt of his 
goods, whether in France or in England, | 


names for his only and univerſal heireſſes, 


S. P. his fiſter, for one third, and M. P. 
his fiſter for another. third ; and as to the re- 


maining third, he wills S. P. ſhall enjoy the 


intereſt thereof for her life, and after the | 


death the capital ſhall be inherited by the 
children of J. P. his brother, and that his 
teſtament may be well executed, he ap- 


points L. C. of Londen, merchant his exe- | 


-cutor, giving him in that ity. as full 
power as can be given to a teſtamentary ex- 
.ecutor. S. P. dying in the teſtator's life- 
time, his ſurviving fiſters and next of kin 


brought their bill, to have what was deviſed | 


to her diſtributed, L. C. guaſi executor, in- 
ſiſted he is intitled to it at law and in equity. 
S. P. being dead in the teſtator's life-time, 
what is given to her is a lapſed legacy, and 
the executor being a truſtee only, it muſt 


be divided according to the ſtatuts of diftri- | 
butions, two thirds to the teſtator's two fiſ- | 


ters, and the remaining third of this third 
to S. P, the only child of the teſtator's bro- 
ther. | 299 
The ſtatute of diſtributions is the legiflature's 
| making 2 will for z man, if he make's none 
for himſelf. Oy, __ 
The ftatute of H. 8. diſtinguiſhes more clear- 
ly between à wife and the next of kin, than 
the ſtatute of diſtributions. 1 61 
The queſtion was, whether the perſonal eſtate 
of a brother who died inteſtate, ſhould go 
wholly to his brother, or be divided equally 
between him and the grandfather by, yak 
Hardwicke was of opinion, it belonged en- 
tirely to the brother; and that the grand- 
father had no right to ſhare in the Aiſtribu- 


Twice determined, firſt in Pool verſus Ni- 
' fhaw, and afterwards in Nofjberry verfus 
Richards; and ſucceſſive determinations 
make the law. Page 763 
It would be a very great inconvenience, to- 
carry the portions of children to a grand- 
father; for it would be contrary to the 
very nature of proviſions amongſt children; 
as every child may properly be ſaid, to have 
ſpes accreſcendi, | 765 


Statute of Frauds and Ie uries. See 
titles Agreement, Mill, Parol Evidence, 
Scacutes of Poztmain, Ag. 


Fhere muſt be a will duly executed to create a 
charitable uſe; and the court will not ſet 

up a truſt for a charity without a declaration 
in writing; for in this caſe Lord Mardivicle 

; held, that charitable uſes ate within both 
| the Clauſes of the ſtatute of frauds and par- 
juries; as well within the clauſe of de- 
viſes, as the clauſe relating to the decl,,,_ 


were circumſtances which thewed the in- 
clination of the teſtator here, that ſome part 
of his eſtate ſhould go to charitable ufeg ; 
yet he did not think? t | 
from thence certain enough to decree” this 
to be a truſt for charity; and tfiat 'admit- 
ting parol evidence to prove it, would 'be 


1 — —— — — 


The diſabling ſtatutes againſt papi uſt be 
cConſtrued by what is Rid Jownt th 80 edent 
acts; ſo in like manner the'ftatute bf frauds, 
though it does not govern the particular 


it governs the conſtructian of that act as 
being a ſubſequent one. 1 
"he ſame ſolemnities required by the lata 
of frauds, to diſpoſe of a truſt or equitable 
intereſt in freehold lands, as of a legal oftate 


þ 


truſt, any more than he can deviſe it, with- 
out theſe ſolemnities 1351 


| Dcatute of Jntollment. 


. 

| Under the ſtatute of inrollment of deeds, if a 
ſubſequent bargainee bas notice of a prior 
purchaſe, he is equally affected with that no- 
tice, as if the prior purchaſe had been acon- 
veyance by feoffment and livery, &c, 652 


Statute of Limitations, See title Res 
demption and Fozeeloſure, under title 
Poztgage. | * 


A plea of the ſtatute of limitations muſt ſay, 


tion with him. 762 I 


Vol. III. 


the cauſe of action hath not accrued within r 


tion of truſts; and notwithſtanding” there 
he evidence arifing , 


breaking in upon the ſfatute, 141 


proviſions q > ſtatute of mortmain ; yet | 


in ſach lands; nor can a teſtator revoke a 


— — — — 


— 


- — — — — 


A "Table of 'be Principal Matters. 


years; : that the aetfendant hath not pro- | 


Bikes to pay within fix am, is bad. Page 


71 
An executor of a houſe-ſteward to Lord Brad- 
ford, after an acquieſcence of 17 years, ſets up 
a demand for a Jarge ſum due for buſineſs 
done by his teſtator, to which the repreſen- 
tative of Lord Bradford inſiſted on the {ta- 
tute of limitations. “ Satisfaction to be 
preſumed from the length of time; for it is 
not to be imagined if any thing was really 
due to the plaintiff, that he would have 
been quiet under it.“ 105 
To take a debt out of the ſtatute of limita- 
tions, there muſt be à direct admiſſion of it, 
and in ſeveral caſes it has been held, there 
muſt be an expreſs promiſe to pay. 107 
A truſt for payment of debts, has been held to 
revive ſuch as have been barred by the ſta- 
tute of limitations, but though now eſta- 
bliſhed in equity, judges have always mur- 
mured at it. 107 
Where real eſtate has been affected by ſuch 
ſtale debts, it is in a plain caſe, and not 
where it T__ on an account to be taken. 
| 107 
The rule i in relation to redemptions eſtabliſhed 
here by way of analogy to the ſtatute of li- 
mitations, that after 20 years poſſeſſion, a 


mortgagee ſhould not be diſturbed is a very 


right and proper one. 313 
A redemption was decreed in this caſe, as 
the bill was brought after a poſſeſſion of 15 
years only, and therefore is not within the 

7 | PRO 314 
A perſon who has taken a conveyance from a 
truſtee, cannot ſhelter himſelf under a plea 

af the ſtatute of limitations. 459 
N gſuninſier the | ſecond was intended to ſecure 
the peace of the church; and being conſi- 
dered as ,a ſtatute of limitation, is a bar of 


an equitable as well as a legal right; and | 


therefore the defendant's plea of a plenarty of 
ſix months and upwards, was allowed. 459 
When fraud is charged, the defendant cannot 
plead the ſtatute of limitations to the diſ- | 
covery of his title, but muſt anſwer to the | 


fraud. 3 a). 


Statute of Poztmain. Sce titles Statute of 
_ Frauds and Perjuries, Parol Evidence, 
Charity, and Charitable Ales. 


The ſtatute of mortmain has not . 
the ſtatute of frauds, which being made for 
the publick good, ought normam imponere 
uturls. I 50 


J. M. by will, dated February 8. 1734. gives 


particular lands, and his perſonal eſtate 1 
be laid out in lands to charitable uſes, and de- 
clares by codicil, Fuly 12, 1735. if by the 


| 


; 


mortmain acts the eſtates cannot paſs to 
thoſe uſes, he gives them to M. B. and his 
heirs. Bya ſecond codicil of the 17th of March 
1736-7. Reciting he had been adviſed, the 
deviſe of the lands was void, he gives his 
perſonal to the ſame charitable uſes, and his 
Real eſtate to the defendant MH. B. The 
mortmain act paſled in 1736, and the teſta- 
tor died the 8th of February 1737. On 

a caſe ſtated for the opinion of the court of 
King's Bench ; the judges certified it was 
their opinion thoſe eſtates were well deviſed 
the ſecond codicil to M. B. Page 551 

IT. $3 by will, the third of May 1745, gave 
500 J. to T. . and J. B. on truſt to lay 
out 200 J. in building a ſchool-houſe, Cc. 
and the remaining 300 J. to be laid out in 
land, or ſome real ſecurity to be a mainte- 
nance for the maſter ; the executrix refu- 
ſing to pay the 500 J. an information 
was brought in the name of the attorney 
general, to have the truſts of the will in re- 
ſpect to this charity carried into execution. 
Lord Hardwicke ſaid, what the teſtator has 
directed to be done, with regard to the 
300 l. is contrary to the ſtatute of mortmain, 

9 Geo. 2. and void; but the 200/. may be 
laid out in building a ſchool-houſe on any 
lands in the village of N. though not in the 
purchaſe of lands. 806 
The intent of the act is not to reſtrain cha- 
rity, but to prevent the heir's being diſin- 
herited by ſurprize. | 808 
The act reitrains the giving perſonal eſtate 10 
be laid out in land, as much as the deviſe of 
land itſelf, | 808 
The meaning of words muſt be taken in 
the ſame ſenſe as before the act, and new 
ideas not ſuffered to be annexed to them, in 
order to evade the ſtatute. 808 


Statute. See Securities. ) 


Stocks. See titles Ademption, Ademption 
of a Legacy, Satisfaction, 


A. by his will, bequeaths to bis two daughters 
Ann and Elizabeth 27021. 35. od. capital 
ſtock in the bank of England, and 2000 /. 
/terling capital ſtock in "the En gliſh Eaſt- 
India company, to be equally divided between 
them; after making his will, he fold 502 /. 
35. of the bank- ſtock. The court beld 
that the teſtator baving the ſtock at the time 
he made his will, he meant to give that very 
individual ſtock, and the ſale of part after- 
wards was an ademption pro tanto. 120 

Laying out the money in South-Sea ſtock is not 
a good ſecurity, according to the terms of the 
truſt, as it is ſubject to loſſes; for the di- 
fectors may trade away the whole ſtock, 

Whilſt 
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whilſt they keep within the terms of their 
charter. 1 i Page 444" 
South- Ses annuities and bank annuities, are 
only and properly good ſecurities; for it is 
not in the power of the directors to bring any 
loſs upon (mend. 444 


5 


Though contemptuous words were Gln of 
a ſubpœna, and the perſon ſerving it ſeverely 
beaten, yet as theſe facts were proved by the 
oath of a ſingle perſon only, the court 
would not in the firſt inſtance, order him to 
ſtand committed; but made a rule upon 
him to ſhew cauſe why he ſhould. not ſtand 
committec. * 21 

Mr. Edwards the regiſter on being aſked, ſaid, 
he took it to be the rule of the court, that 
on a motion for a commitment, the oath of 

two perſons was neceſlary to prove con- 
temptuous words, upon ſerving the proceſs 
of the court; but one was ſufficient to 
prove à battery on the perſon by whom it 
was ſerved, Lord Hardwicke\ doubted of | 
this difference, 


Supplicavit, 


219 


} ' 


a wife's elopement from her huſband ; for | 
it is a ſecurity: taken for her on ſuppoſition | 
that they are to live together, 550 | 


Durrender. See title Father and Don, 


The ſurrender of copyhold- eſtates muſt have 
the ſame conſtruction with feoffments at 
law, and other conveyances, and not as a 
will; and if the limitations of a copyhold 
are ſo framed as by the rules of law they are 
void, they muſt take their fate, and no in- 
tention can make them good. 11 

A Steward's indorſing on a ſurrender of a 
copyhold the uſes of it, is ſufficient without 
ſpecifying them in the court rolls 74 

The court will ſupply a ſurrender of a copy- 
hold, where there is a charge upon it for the 
payment of debts. 
ne queſtion was, whether the want of a ſur- 
render of a copyhold eſtate, ſhall be ſup- 
plied in favour of a wife or child; the court | 
was doubtful whether it could againſt an 
heir diſinherited of the real eſtate, S. R. 
directs his executors to place out at intereſt 
10001. in their own names, and that the 
intereſt- ſhould be applied for the mainte- 
nance, &c. of his grandſon, and that they 
might pay all or any part of 1000 J. and 
intereſt ' in binding him apprentice, and 
ſo ues as ſhould not have been ſo applied, 


i 
' 
4 


| 


9 As ſurrenders of copyhold eſtates are often 


gave him a legacy of 1000 /. 


Subpoena, See title Pꝛotefs. 


he 
grandſon at 21. Page 181 
The teſtator himſelf put his grandſon appren- 
tice to an haberdaſner, and paid 1261. with 
him to his maſter; and a year afterwards 
made a codicil to his will, by which lie 
The queſtion 
. was, whether the 126 J. for apprenticing him 
was an ademption pro tanto? The court 
was of opinion, as the 1000/7. was not given 
for this uſe alone, but for other purpoſes, and 
the codicil being made after this ſum had 
been ſo laid out, it was a confirmation of the 
legacy, and amounted to a republication of 
the will, and decreed the whole 1000/7. to 
the grandſon. 181 


made by the ſurrenderer in extremis, and 
when he is ineps conſilii, they are to be con- 
ſidered as wills, and conſtrued favourably. 


734 
Survivoz. See title Jointenants. 


A. gives 10001. amonglt four perſons as te- 
nants in common, and directs, if one of 
them die before 21, or marriage, it ſhall 
ſurvive to the other; if one dies his ſhare 


will ſurvive to the other three; but if a ſe- 
The obtaining: a ſupplicavit does not juſtify | 


cond dies, nothing will ſurvive but his ori- 


ginal ſhare, for the accruing ſhare was as a 
80 


new legacy. 
A will may be ſo made, that what is origi- 
nally -given, and what accrues by others 
deaths, ſhall go to the ſurvivors. 81 
The intention of teſtators in theſe caſes is to 
prevent any thing going to ſtrangers, fo 


that former determinations are cantrary to 
their intention, though conſiſtent with the 


rules of law. * 81 


* 
— 


| Tenants in Common, See titles Jointe⸗ 
nants, Survivoz, Gavelkind. 


H. deviſes all his manors to his four chil- 
dren IV. C. A. and T. their heirs and al- 
ſigns, equally to be divided between them, 
ſhare and ſhare alike, as tenants in com- 
mon, and not as jointenants with benefit of 
ſurutvorſhip, 
nion, the teſtator meant, if any of his four 
children died before 21, it ſhould go to the 

| ſurvivors, having uſed the ſame words in 
the precedent ciauſe relating ta his perſonal 


eſtate, and given the benefit of ſurvivorſhip 


there, if either died before 21. 524 
The words equally to be divided imports a te- 

nancy in common in a will, if there are no 

more words, 525 


3 The 


directed ſhould be: transferred to his 


Lord Hardwicke was of opi- 


The word equally only, 
in common in a will. - Page 733 
The arguments of Mr. Juſtice Gould and 
Tourton, in the caſe of Fiſher and Wigg, are 
more agreeable to the reaſon of the thing, 
and Lord Chief Juſtice: Ho/fs more ſubtle. 
734 
If two perſons advance money upon à mort- 
gage, though the conveyance be made to 
them jointly, it ſhall. be a tenancy: in eom- 
mon. 5 734 


Tenant by khe Turtely. 


Where a huſband is but tenant by the curteſy, 
and has only an intereſt for life. in the wife's 
eſtate, he cannot affect that eſtate without 
her joining. 436 

Lands on which there were leaſes for years ex- 

iſting, and a rent incurred, deſcended on a 
wife, as. tenant in tail general, who ſurvi- 
ved three months after the rent day incurred, 
though ſhe made no entry, nor received any 
rent during her life, yet this was ſuch a 
poſſeſſion in the wife as made the huſband 
tenant by the curteſy. | 9 
The huſband would have been tenant by the 
curteſy if the wife had died before the rent 
day came. 471 
The rents under J's will being to be applied 
to the (ſeparate uſe of the wife, and the 
truſtees who had the fee in all the real eſtate 
being to permit her to diſpoſe of it, the 


whole legal eſtate of the inheritance was in 


them, and therefore neither in law or equit 
was the huſband tenant by the curteſy. 71 


Term foz Pears, See Eſtate fo Pears. 


If a father -marries a daughter without requi- | 


ring a ſettlement, though it may appear a 


hardſhip, yet the court can give no relief; 


for it is eſtabliſhed now, that a huſband may 


diſpoſe of a wife's term, or the truſt of her 


term, and prevent any thing ſurviving to the 
wife. 430 


Timber. See titles Wafte, Trees. 


The reaſon why the common law gave fo large | 

a power to a tenant for life, without im- 
| waſte, was for the intereſt of 
the publick, as timber might thereby circu- . 


peachment 


late for ſhipping, and other uſes. 216 


The frſt owner of the inheritance ſhall have 


timber blown down ; for the trees muſt be- 
come the property of ſome body, 


* 


FR 


not decree an account of tithes. 
| In May 1743 2 bill was 


155 | 


Pecrees for account of tithes in the _— 
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Withes, - See titles Modus, New. Trial, 
Wpirituat Court, Tompolition: Real, 
To intitle bimſelf to tithes, a rector has na- 
thing to do but to prove himſelf, ſo; as to 

a vicar, otherwiſe, for he muſt ſhew an ac- 
tual endowment. Page 499 
Setting up a modus does not ' preclude the de- 
ſendants ſrom odecting to the plaintiffs title 
— noch 1 
certincate- Original t between 
the rector and the vicar in relation to tithes, 

| appear to come out of the Charter- 
"Houſe of the Abbot, and not out of his 
| hands. only, or it cannot be read. 500 
A vicar may not only be endowed of the 
_ . tithes of a pariſh, but of a penſion likewiſe. 


2540, i ; | 590 
Where an impropriator's right does not come 
in queſtian, he need not be made à party to 
2 bill for ſuhſtraction of tithes, 509 
A grant from Queen Mary of decimas blads- 
rum & fam & amnes alias decimas, theſe ge- 
neral wards are not ſuſhclent to bar the 
rector of his common. right ef tithes, unleſs 
expreſsly ſtated what was the right of the 
crown. : 534 
The Houſe of Lords reverſed a decree of the 
Exchequer, for being too haſty in rejecting 
a modus as too rank, it being too much for 
| that court to determine jt to be no modus, 
| Where the evidence was not concluſive 
againſt it, but preſumptive only, 535 
An antient compoſition is ſynonymous with a 
modus, unleſs ſomething be ſhewn that breaks 
in upon its :mmemariginefs. 535 
A real compoſition is where an agreement is 
made with a parſon or vicar, with the pa- 
tron and ordinary's confent, that ſuch lands 
ſhall be diſcharged from the payment of 
tithes in ſpeci, on account of a recompence 
made to the parſon · or vicar out of other 


8 


þ 


lands. | 

| Where there is no objection in point of 
to moduſſes, nor tithes in kind ever received 
within the memory of man, the court will 


530 
law. 


536 
ht againſt the 
_ defendants for tithes: the 28th of April 
1746 the cauſe was heard at the Rolls, and 
an account decreed, and the defendants di- 
rected to pay what {ſhould reſpectively be 
found due. To a ſecond bill for the ſame 
matter, the defendant pleads the firſt, and 
the decree.. Mr. Baron Clarke allowed the 
plea, as the defendant would otherwiſe be 
put to double expence and double vexation. 
0 


nt ſor all 


Chancery are general, to accu g 
that 


1 


2 
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that are e due, without ſpecifying any parti- 
. cular period, or limiting the account to 4 
certain, determinate time. Page 592 


A lay impropriator cannot preſcribe in non de- | 


' cimands any more than a ſpiritual perſon. 
629 | 


Title Deeds, 


A ſon, remainder man in tail under a ſettle- 
ment made by a grandfather, in which the 
father is tenant for life without impeach- 

ment of waſte, prefers a bill to have the 
title deeds brought into court. Lord Hard- 
wicke refuſed. to direct it, and ſaid, ſome 
third perſon, and ſecure place agreed upon 

by the parties, would be a much properer 
depoſitory than a Maſter.” $71 

The relief,prayed the firſt of the kind, ſuch 
applications have been made againſt a join- 


treſs, and on the remainder-man agreeing | 


to confirm her jointure, the court have 


done it; or where a remainder-man has | 


been a ſtranger to tenant for life, it has 
been done, but not in this inſtance. 571 


Toll. 


A general demurrer allowed to this bill; the 
facts as ſtated by the plaintiff himſelf being 
clearly a queſtion at law. 815 


Trade, See titles Colliery; Charter-Party. 
Treaſon. See titles Erecutoz, Mill. 


A deviſe to a man and his heirs, or in tail ; 
but in caſe he commits treaſon with in ſuch a 
term, it ſhall go over; this is a void clauſe. 

| 180 

A man may b will ſubſtitute another execu- 

tor, if the firſt ſhould by treaſon forfeit du- 


ring the life of the teſtator; but if he means 


to extend it beyond the term of his own 
life, it could not take effect, as it would 
de an evaſion of the acts concerning trea- 
ſon. ä 180 


Trees, See titles Timber, Waſte, Eſtate 
kfoz Life. 


Though a perſon be tenant for life without im- 


peachment of waſte, yet this court will grant 
an injunction to reftrain 'him from cut- 


ting down trees in lines or avenues, or ri- 


dings in a park, as they are for ornament, 
215 

Whether trees grow ROE or were planted, 
if they ſerve as an ornament, or ſhelter, it 
is the ſame thing. 216 


Vor. III. 


— 
— 


Tenant for life, remainder for life, remainder 
in fee. If tenant for life commits waſte in 
trees, and afterwards remainder for life dies, 
remainder man in EY bring action of 
waſte. | Page 755 
This court will grant an injunction to ſtay 


| 


a manſion-houſe. | 756 
Treſpaſs; See title Injunction. 


The court will not grant an injunction to re- 
ſtrain a perſon from committing a treſpals 
where it 1s temporary only ; otherwiſe where 
it has continued ſo ug" as to become a 


nuſance. 21 


Trial, See title New Trial. 


T he court, for the more ſolemn determination, 
in ſome cafes have directed a ſecond trial, 
without fetting aſide the firſt verdict, for 
otherwiſe the defendant would loſe the be- 
nefit of urging the firft verdict in his favour. 


42 
Atrial at bar was directed in the court of King 8 
Bench, on the party who prayed a trial at 
bar, conſenting, that if he prevailed,” he 
would be contented with ni prizs coſts, or 
2 it would not have been granted. 


546 


Trover and Converſion, See titles Bail 
ment, Bankrupt. 


| Though trover will not lie againſt a carrie 
for negligence, yet if he breaks open a box, 
and takes the 
A ſpecific legacy being left to L. he applied 
to the plaintiff, the executor, who aſſented, 
but delaying to deliver it, L. brought an 
action of trover for it, and had a verdict, 
and 200 l. damages: the executor preferred 
his bill here, and inſiſted, 1ſt, an action of 
trover would not lie for a legacy; and 
2dly, that it is a verdict againſt conſcience, 
the damage being exceſſive. Lord Hard- 
wicke held, that after an executor has aſ- 
ſented, an ation of trover certainly lies for 
A legatee; 3 and that this was not a caſe 
where they would relieve againſt a verdict, 
and therefore heallowed the plea of the ver- 
dict and judgment. 2.20 
T rover may be brought againſt an executor 
of the perſon who converted the timber to 
his own uſe. | 757 


10 © Truf 


waſte of trees for ornament, or belonging to 


s, treſpaſs will. 46 
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Truſt and Truſtee —— 

£0}, ou 2, ne | 

mous Child, Purchale, NR itn of 
Effates, Term fo2 Vears, Statute of 


- 


-Limt 


.A truſtee has a mere legal right only, but an | 


executor has more, for if there is a ſutplus, 
he has a beneficial intereſt, Page 96 


An infant truſtee may levy a fine; but Lord | 


Hardwicke was doybtful whether he can 
ſuffer a recovery without a privy ſeal. 164 


This court will endeavour to deliver a truſtee | 
444 | 
Where a truſtee errs in the management of | 


from a miſapplication of truſt money, 


the truſt, yet if he goes out of it with the 
.approbation of the ceſtuy = tri, it muſt 
e perſon's eſtate 


be firſt made Ly out of 
444 


who conſented. 
It would be us where a perſon enters 


on the foot of the truſt, and never makes | 


any declaration of his having performed the 
.truſt in purſuance of the will, to conſtrue 
this ſuch an entry, as that a fine and non- 
claim would bar the right of the plaintiff a 
remainder man. | | 560 
If truſtees will bind themſelves to be liable 
for the acts of each other, as they have done 
here, the court will not relieve them, eſpe- 
cially in the caſe of a compoſition of debts 
as this was. 583 
Though there are not negative words in a 
— þ that truſtees ſhall not be liable for 
one another's acts, 
make them ſo, for more than each has 
d | | 
If they all join in a receipt for money, the 
court will make that truſtee liable only 
who received it; otherwiſe as to executors, 
becauſe they need not join. 584 


s Poztions, 


Truſts foꝛ raiſing Daughter 
and —— of. Debts. See titles Poz⸗ 


tions, and Pꝛoviſions fo2 Childzen, Da-- 


.tisfaction, Contingent Remainder, 
The truſt of a term was for zaifing portions 
for à daughter in default of iſſue male, pay- 
able at 21, or marriage; the mother died, 
leaving no fon, and only one daughter, the 
plaintiff's wife, who with her huſband 
brought their bill .againſt the father, and 
the truſtees, to raiſe the portion immediate- 
ly: The court was of gpiniqn-ſhe was 
not intitled to have it raiſcd.in-the:father's 
Reon: 


yet the court will not 
* 
584 


39 


Truſtees foz Pzeſerving Contingent Re- 
mainders, See title Make. 
Sir 2 H. by will deviſed his lands after the 
| of his wife, and a truſt term of 1000 
— to his ſon B. H. ſor 99 years, if he 
ould ſo long live, remainder to truſtees 
and their heirs'during the life of B. H. to 
preſerve contingent remainders, remainder 
to the firſt, &c. ſon of B. H. remainder to 
Sir F. H.'s ſecond ſon in the ſame manner, 
with like remainder to all his other ſons, 
remainder to Sir 7, H.'s daughters, remain- 
der to his heirs: a power B. H. and 
the other ſons, within two years after be- 
ing in poſſeſſion, and having a ſon of eigh- 
teen, to revoke the former uſes, and limit 
new ones, ſo that the premiſles be limited 
to the heirs male of the ſons.— B. H. died 
without iſſue.— H. H. ſecond ſon of Sir 
7. H. married, and has a ſon C. H. turn- 
ed of 21. They became indebted by bond 
to. creditors, and aflign the ſettled eſtate 
in truſt for them, and agree to ſuffer a re- 
covery, to make the aſſignment more effec- 
tual. J. H. fifth ſon of Sir J. H. is living, 
all his other ſons, who had intermediate 
remainders are dead. Lord Hardwicke 
of opinion, this was not ſuch a caſe as 
would induce the court to decree a truſ- 
tee to join in a recovery, and diſmiſſed the 
bill brought by creditors againſt the heir at 
law of the ſurviving truſtee, to compel her 
to join. Fob Page 22 
Where the intent of the owner of an eſtate 
| appears to. preſerve the limitations he has 
made of it, as far as poſſible, the court will 
effectuate this intent, where the uſes arc 
executory, 24 
The court would not declare whether the truſ- 
tees Joining would have been liable to make 
ſatisfaction for ſuch a breach of truſt, 24 
Making the father tenant for 99 years, inſtead 
of giving. him che frechold, is to prevent 
His having ſuch an influence over the fon 
When of age, as to draw him in to deſtroy 
the ſettlement. . 24 
Chudleigb's and Argher's caſe gave riſe to the 
inſerting truſtees to preſerve contingent re- 
mainders. r 753 
The want of veſted eſtate in feoffees to uſes, 
Was a Jefect that called for a remedy. 753 
It was ſettled in :Cholmeley's caſe, that truſtees 
took an eſtate, and doubted, till then, whe- 
ther they Na any more than a right of en- 
try in caſe of forfeiture. — 742 
The truſtees might have had an injunction 
to ſtay waſte before the contingent remain- 
der man came in . 753 


Truſtces 


. 


| 
| 
| 


: 


| 


puniſhable for it. Pag e 754 
An alienee is not affected by the act of the 
truſtee, but by notice of the truſt, 754 


Verdick. 


HE caſes in which this court relieves 
againſt verdicts, are, where the plaintiff 
knew the fact of his own knowledge, to be 
otherwiſe than what the jury found, and the 
defendant was ignorant of it at the trial. 


"a4 
Where a defendant ſubmits to try it at law firſt, 


when he might by bill of diſcovery have 
come at the fact, from the plaintiffs an- 
ſwer on oath before ſuch trial was had ; the 
court will not always relieve TAN a ver- 
dict. 224 
Allowing the damages to % exceſſive, the 
| X at law ought to have applied to 
the court where the cauſe was tried, and 
moved for a new trial on that account. 
| 224 
Though the jury make a wrong concluſion 


in a ſpecial verdict, the court will judge 
by the fact. 


Uefted Jaterelt, See titles Poztions 02 
Diviſions koꝛ Childzen, Legacy, and the 
idiſion under title Legacy, of Legacies 


02 Pocions velked, Lapſed, o/ Crtin- 
guiſhed Debts, : 


A direction to truſtees, to pay a principal ſum 
after the death of a father and, mother to 


their iſſue equally, to ſons at 21. to daugh- | 


ters at 21. or marriage, is only a circum- 
ſtance or qualification in the perſon receiv-\ 
ing, and was not intended to accelerate the 
payment, or veſt it in the children; for the 
direction of the payment is the gift, and 
will not vg till the time of payment comes 


5 
Where a legacy is given generally at 8 
or at 21. the veſting and time of payment 
are the ſame, ' 4 l 
Where a legacy is actually N 2s if given 
to A. payable at 21. yet it ſhall not carry 
intereſt. | 102 
K gives two thirds of his real eſtate to his ſon, 
to hold to him his heirs and aſſigns for ever; 


but in caſe he dies before he ſhall. attain the 
age of 21. or without iſſue, then to the 
teſtator's wife, her heirs and aſſigns; the 
ſon died after 21. without iſſue. Lord 
8 Hardwicke held it to be a veſted eſtate in fee 
in the ſon, as he attained 21. and though | 


523 | 


r 
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Truſtees to preſerve contingent remainders 
may be guilty of a breach of truſt, and are 


he died without iſſue, that it did not go over 
to the mother, but deſcended on his heir at 
law.” * Page 193 
C. F. deviſed 54,000 . to his executors, &c. 
in truſt to inveſt the ſame in government 
or other ſecurities, and to pay the yearly in- 
tereſt thereof, to all his children by his late 
or preſent wife, ſhare' and ſhare alike, to 
thoſe that were born of the latter at their 
age of 21. and each of his daughters ſhares 
to be paid dumng their lives, and after each 
and every of their reſpective deceaſes, to di- 
vide the ſhare of the ſecurities wherein the 
ſum ſhall heve wo inveſted, among the 
iſſue of ſuch of my children, who ſhall hap- 
pen to die, in ſuch proportion, as any of my 
children ſo dying ſhall reſpectively appoint ; 
- and for want of ſuch appointment, then to 
divide ſuch ſhareof the ſecurity equally among 
ſuch reſpective iflue of any of my faid children, 
at their ages of 21. and in caſe any ſuch 
iſſue ſhall happen to deceaſe before 21. 
then the ſhare of him, her or them ſo dy- 
ing ſhall go to the ſurvivors, and in cafe 
all the iſſue of any of my children ſhall hap- 


pen to die before 21. to be divided equally 


among all my other children, or their chil- 
dren; the children of any of my children, 
who ſhall ha 


the deceaſe of the longer liver of the iſſue of 
my ſaid children, (ſuch iſſue dying all be- 
fore the age of.21.) to have the y of his, 
or her parent equally between them. 315 
After the death of C. F. (the teſtator} Peter 
one of his ſons died, having firſt made his 
will, and his. brother Philip executor and 
reſiduary legatee, who brought his bill 
againſt the other children of C. F. and in- 
filted the ſhare of Peter in the ſum of 
54,000 J. under the teſtator's will abſolutely 
veſted in him, and belonged to the plaintiff 
as his repreſentative, or that it was fallen 
into the re/iduum, and belonged ta the re- 
ſiduary legatees only. Lord Hardwicke of 
opinion, it cannot belong to Peter's repre- 
ſentative, as it: never veſted in Peter himſelf, 
for 'tis the ſhare only of the yearly produce 
of the 54,0001. that is given to any of the 
_ children, the principal being intended as a 
proviſion for the ſeveral flirpes of each 
Child, nor does it belong to the reſiduary 


legatees, for this is a particular legacy di- 


vided from the reſidue, and therefore the 
ſhare of Peter ought to go among the ſur- 
viving children. 315 
If a legacy be deviſed congrally to be. paid at 
21. and the legatee die — yet it is ſuch 
a veſted intereſt in the legatee, that the ex- 
ecutor may ſue for it, and recover it, for it 
is debitum in præſenti, though ſolvendum in 
futuro. 427 


2 * 


ppen to be dead at the time of 


” 
— —— 
— —— —— — — ö 
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If a legacy be deviſed to A. at 21. or when 
he attains 21. and he digs before, it is 
lapſed. . Page 427 
The reſidue directed to be paid equally 
tween his two grandchildren, at ſuch time 
as they ſeverally attain 21. or ſooner, if his 
daughter thinks fit; the words, or ſooner, 

Sec. make ita veſted legacy and tranſmiſſible. 
; * 428 


Uiſitoz and UMiſitatozial Power. See titles 
| Charity, School, Yoſpital, 


Local viſitors do not viſit but from three years 
to threę years; yet if they pleaſe, they may 
hear ne within that time, 109 
If governors are viſitors alſo, they are account- 
able to this court, guoad the eſtates of the 
charity. 165 
No-court of law or equity can anticipate the 
judgment -of a viſitor, or take away their 
juriſdiction, for their determinations are fi- 
nal and concluſive. 674 
The  viſitatorial determination is forum do- 
meſticum, and adjudged in a ſummary way 
ſecundum arbitrium boni 'viri, and therefore 
more convenient. 5674 
Where there is an indefinite number, a lay 
corporation may incorporate new egy” 
I, 33 

A viſitor is a properer judge of the compara- 
tive fitneſs of a candidate, than courts of 
law or equity. | : 675 
An information here is improper, the applica- 
tion ſhould have been to a court of law, 
for a mandamus, to determine the particu- 
lar right between the parties. 


Conveyance, See titles Deeds, 
Creditozs, Bond, | 


N. the mother of A. S. was ſeized in tail ex 
proviſiane viri of the eſtate in queſtion, re- 
verſion in fee to her huſband, A. S. and . 
S. her huſband py mortgage term of 

. 1000 years on this eſtate, and N. joined in 
levying a fine to the mortgagee, remainder 
to ſuch uſes as V. S. ſhould appoint, and in 
default thereof to him and his heirs; V. S. 
before the levying of the fine, on ſale of an 


' Uoluntary 


eſtate belonging to him, covenants with 7. 


F. the purchaſer for quiet enjoyment, and 
_ afterwards makes an appointment to truſtees 


tor particular purpoſes of the wife's eſtate ; 


- aſt, to raiſe money by ſale of the wife's 
eſtate, and pay the mortgage, and the reſi- 
due for the benefit of his wife and children. 
J. S. being evicted: of the lands he pur- 
chaſed, and N. and V. S. being dead, 


brings his bill againſt A. S. and her four | 


Children to ſubject her eſtate to the plain- 


4 


676 


* 


be- | 


tiff's demand under the covenant of V. . 
It being a doubtful caſe, whether the 
plaintiff's debt accrued by breach of co- 
venant, till after the appointment of V. 
K. in execution of the power, Lord Hard- 
wicke diſmiſſed his bill.“ Page 410 
The truſt created by the huſband of the 
wife's eſtate, would not at law have been 
deemed fraudulent againſt creditors, nor 
even againſt a ſubſequent purchaſer ; and 
if ſo, this court will not carry it farther. 


412 
Voluntary conveyances in general, are held 
fraudulent againſt purchaſers, 412 


Where the uſe of the recovery- is declared 
to be to the recoveror and his heirs, it 
does not create a new eftate, but he is 


in of the antient uſe. 756 
'Uſury. See title Annuity, 
If a mortgage be drawn for 5 per cent. and a 


mortgagee takes /ix, it would be void on the 
word zake, in the ſtatute of 12 Ann. 154 


Wales, 


Where the ſuit might have been brought in 
the grand ſeſſions of Wales, it has often 
been the - reaſon for diſmiſſing bills here. 


Ward, See Guardian; 


Waſte, See Timber, Infant, Injunction, 
Eſtate foz Life, Trees, Trover, 


A limitation to A. for life, to truſtees to pre- 
ſerve contingent remainders to the firſt, c. 
ſons of A. in tail, remainder to B. for life, 

' remainder to his firſt, c. ſons in tail, re- 
verſion in fee to A. who cuts down timber; 
againſt whom B. brought his bill for an in- 
junction to ſtay waſte : tho” B. has no right 
to the timber, yet as he bas an intereſt in 
the maſt and ſhade, if A. ſhould die with- 
out ſons, and as E. could not maintain an 
action, not having the immediate remainder, 
the court continued the injunction. 94 

The truſtees to preſerve contingent remain- 
ders, may bring a bill to ſtay waſte in the 
tenant for life. 1 0 95 

The cutting down decayed timber is as much 

waſte, as cutting down any other. 

A. deviſes his lands to his ſon and heirs, but 
in caſe he ſhould attain 21. and die without 
iſſue, then he gives the lands to his daughters, 

and directs that they ſhould be ſold, and the 

| | money 
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money divided among the daughters; the 
fon ho wants three-quarters of a year of 


21. intended cutting down 3000 l. worth | 
of timber; the daughters bring a bill to | 


ſtay waſte : « Lord Hardwicke was of opi- 
nion, — are intitled to the injunction, as 
it is purſuing the teſtator's intention, and 
preſerving the value of the eſtates intended 
to go to the daughters. Page 209 
Tenant for life ſubject to waſte, remainder for 


life diſpuniſhable for waſte, remainder in | 


fee, the court will not ſuffer an agreement 
befween two tenants for life to commit waſte, 
toztake place againſt the remainder man. 
; | 210 


„ a mortgagor commits waſte, he will be 


reſtrained, becauſe the whole eſtate is a 
ſetutity. x. > 24210 
Lord Hardwicke declared, he ſhould have no 


ſcruple to grant an injunction. to ſtay waſte | 


in favaur of a child in ventre ſa mere, though 


it has been hitherto ſaid arguendo only. | 


| 211 

He was inclinable to think, that in an execu- 
_ tory deviſe, the heir at law ought to be re- 
ſtrained from committing waſte. 211 
Bill for a ſatisfaction for waſte in cutting 
- down trees againſt an aſſignee of the leſſee 
of a college, after the aſſignment, and for 
waſte done before the aſſignment, after the 


'eſtate of the tenant that cut down the tim- | 


ber is determined by aſſignment; a bill can 
not be'entertained merely for ſatisfaction, 
without praying an injunction. 262 
In waſte the place waſted is recovered, in tro- 
ver, damages. x 263 
To ſtay the waſte, and not by way of ſatis- 
faction of damages, is the ground of com- 
ing into this court. 263 | 
On bills to ſtay waſte, the court will make a 
complete decree, and give the party injured 
a ſatisfaction. | | 463 
In a bill to ſtay waſte, a plaintiff is not in- 
titled to a diſcovery, unleſs he waves the 
double penalty. | | 
If a defendant by his anſwer, admits he has 
done waſte before the filing of a bill, though 
he ſwears he has committed none ſince; 
et that is not ſufficient to induce the court 
to diſſolve the injunction. | 485 
The court will not grant an injunction to ſtay 
waſte in digging mines, till the anſwer is 
come in, or the defendant has made default, 
in not putting in his anſwer. 496 
If tenant for life, by demiſe of a biſhop's pre- 
deceſſor, commits waſte during the vacancy, 
the ſucceſſor ſhall have an action for it. 
| | 755 
A firſt tenant for life gave leave to a ſecond, 
who was without impeachment of waſte, 


to but timber, cut the court granted an in- 
Vo . III. 


d 


junction; for he ought not to do waſte be- 

fore the eſtate, to which the privilege was 

annexed, came into poſſeſſion, Page 556 

Uater-Wozks, See titles Cxpolition of 
Wozds, Rule. E 


On the marriage of Sir James Abbe, a ſettle- 
ment was made of two ſhares in the New- 
River water, to him for life, to his wife for 
life, and after their deceaſe one ſhare was 
limited to ſuch of the younger children of 
Sir James as were not his heir at law, or for 
want of ſuch iſſue to the ſiſters of Sir James 
and their children, as he ſhould appoint, and 
the other ſhare alſo to the ſiſters as he ſhould 

_ appoint, but in caſe of no iſſue of Sir James, 
or if he ſhould: make no appointment, the 
ſame was limited to the ſiſters, and the 
_ children of Catherine, one of the ſiſters under 
whom the- plaintiffs claim, in ſuch manner 
as they were intitled to one whole ſhare. 


The ſettlement being in the defendant's — 
5 the bill was brought for a ſhare in the 
New River water, and an account of meſne 

profits from the death of Sir James Abe, the 

father of the defendant's wife, who claims a 
right to ſuch ſhare as heir, and as if no ſet- 
tlement had been made; a fine was levied 
alſo of the two ſhares in the three counties 
the waters run through, and have received 
the profits from Sir James Aſbe's death in 
1733. till the filing of the bill in 1741. on 
the plaintiff's diſcovering there was a ſettle- 

ment. © As it relates to other eſtates, the 
ſettlement muſt be produced in any court of 
law and equity on notice; and there muſt 
be an account of rents and profits from the 
time the title accrued, becauſe the ſettle- 
ment was in the hands of the defendants, 
and though they knew the plaintiff's title, 
yet they did not diſcloſe it, 336 

Though it is a matter of law, yet the court 
may determine upon it, for it is not ne- 
ceſſary that every legal queſtion be ſent t- 
law. : | 3 

Though ſhares in waterworks are a legal eſtate 
and corporeal inheritance, yet no one pro- 
prietor can receive the profits: himſelf; and 
as there is no other way to get at it, it is 
proper to come into this court for meſne 
profits. | a 3 

If there had been only one child, it would 
have been excluded by the words other than 
ſuch as ſhall be hein at law, or if there had 
been ſeveral daughters, as they would have 
made but one united heir they would have 
been excluded, or if both ſons and daughters, 
and reduced only to one child, the child could 


not have taken. 328 
19 P Till 
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ill and Teſtam See titles Codicil, 
* Copyhold, Mods, Expoſition of Wozvs, 


oper, Tengnts in mon, State 
Power, Perjuries, Executo; * 
me — 22 hte Court, Revo- 


. cation, Yeir, Mozds, Survivoz, 
wh 4. reiter , Neat, onion, fa 
| ebts, 


A _ to a — brought to {et aſide a will for 
fraud, and for appointing a receiver, allow- 
ed as to the firſt part, and diſallowed as 
to the latter. Page 17 

This court cannot ſet alide a-will for fraud ; 

for the due execution is triable at law only. c 


Sealing a will being required by a power, is 
not to be diſpenſed with. 163 


| Where there is no deviſee named, this is an ab- 
ſolute omiſſion, and cannot be ſupplied b 
parol evidence. 2 

There may be a difference of expreſſion in 
wills, though the ſame ching is meant; 
and to lay weight on ſtrict forms of words, 
when the meaning is plain, would be con- 
ſtruing wills with too great nicety. 318 

Lord Hardwicke ſaid, there was no precedent 
either in a court of law or equity, where it 
has been held a power over real eſtate, exe- 
cuted by an infant, is good ; and declared, | 
as he could find none, he would make 
none; and that the diſpoſition, W. in this 
caſe has attempted to make by her will, 
could not take place. | 


Devile 92 Deviſee. Sce title Aſſets, Ueſted 
tereſt, Expolition of Wozds, Treaſon, : 
ſtates pur auter vie, Limitation of 

Ekates, Jnzencion. 


JF. deviſed all his houſehold goods, cattle, 
corn, hay and implements of huſbandry, 
and ftock belonging to his houſe, meſſuage, 
farm and premiſſes, he held by leaſe, to his 
wife for hfe ; a malt-houſe being included 
in the leaſe, the ſtock of that, as well as 
the ſtock in huſbandry, will paſs by this 
bequeſt. 4 
A man deviſes all his real eſtate to A. after- | 
wards a particular farm to B. it is an ex- 
ception out of the generality to 4. 101 
Where a man deviſes ſuch a quantity of corn, 
or number of ſheep generally, it is a deviſe 
of quantity only. 121 
Where an eſtate has been deviſed before it 
was mortgaged, the deviſee takes the equi- | 
table intereſt ſubject to the charge. 179 
B. by the fourth clauſe of his will ſays, that 
my eldeſt ſon, and his iſſue, &c. ſhall, af- 
ter my death, have all my whole eltate, 


poliatiqn. | 


B. by a will in 1739 gives 


695 | 


I Y j 


real and perſonal, except {till what I have 
oven to my wife, and ſhall give by other 
diſpoſitions to hier; ec. Phe exception 
takes out of this -reſiduary: deviſe only · the 
interoſt given to · the wife; and not the things 
themſelves, * <»Rage 286 
Tho directing the truſtees to ahſpoſe of All his 
real and perſonal eſtate, does not import to 
ſell, but to manage it to the beſt __—_ 
for che family. 287 


Plate * e a _ of houſhold goods. 
3/9 


Revocation of a Mill. See tides — 
| Revocation, 


all his eſtate real 
and perſonal, to his brother, and makes 
him executor : In 2740, y a deed poll, he 
to his wife all his ſubſtance which 

| he now has, or hereafter may have. Lord 
Hardwicke held the will Was revoked as to 
all the perſonal eſtate by the deed poll ; but 
as it cannot operate as a of it to che | 
wife, the ann eſtate muſt be diſtributed. 


72 
An incompleat act, and void at law, has been 
held a revocation. of a will. 73 


Though the deed poll was a revocation of the 


legacies, yet the - executor continuing, the 
will muſt be proved, but he is become a truſtee 


for the next of kin. 73 
Where there is an i , the law knows 
no difference between = abſolute and a 


qualified one. 73 
The executor muſt in this caſe diſtribute ac- 
cording to the cuſtom of Landon, as the teſ- 
tator was à freeman. 73 


Revocations of wills, legacies, c. by ſur- 


rendring and taking new leaſes, have been 
all in the caſes of legal intereſts, and not 
on a legacy of a truſt eſtate. 176 
A court of equity does not favour revocations 
of wills contrary to a — intention of the 
teſtator. 179 
This court, in revocations, governs itſelf 
the ſame rule as courts of law hold, only 
as to diſcents of eſtates, or fuceellions of 
property, or to the effect of limitations of 
eltates.  * | 179 


Witneſs, See titles Evidence, Depoſtcions, 
Fraud, Examination, Adminiftratoz, 


Where a plaintiff examines only one witneſs 
to eſtabliſh a fact, yet the court will ſo far 
lay ſtreſs upon this evidence, as it ſerves to 
explain any collateral circumſtance, 270 

In a matter that depends upon tradition, the 
evidence of antient perſons is properly ad- 
mitted, 578 

The 
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The court will not allow articles to be exhi- | 


bited againſt the competency of a witneſs 


after publication, becauſe this might have 


been objected to, and inquired into upon 
the examination. Page 643 


The court will allow ſuch articles 0 the credit 
'of a nottneſs afler publication, becauſe the 
matters examined into in ſuch caſes were not 
material to the merits of the cauſe ; but not 
where the commiſſion is to go to foreign 
parts, becauſe this would. introduce a-cer- 
tain method of delay, unleſs no perſon in 
England can ſwear to the perſon's credit. 


643 


wan See Expoſitton of Wozds, and titles 
Implication, Condition, Contingent Re- 
matnder, Manozs, Illue, Baron and 
Feme, Statute of Poztmain. 


Mordi are not the principal things in à deed, 
but the intent of the grumtor; and though 
the judges have no power to alter them, or 
infert others, yet they ought to conſtrue 
them = moſt A to his meaning, 

y that are inſenſible. 136 


Shall 3 — in acts of parliament, or in pri- 
vate conſtitutions, are to be conſtrued impe- 


ratively. . 


166 


The court ma expound the words of a will, 


but cannot ſtrike them out. 561 BJF |} 
8. by her will, ſays, I deviſe my houſe, Oc. 
to to my fon Robert, and his heirs and affigns 
for ever; and in caſe he ſhall happen 4 
die in his minority, and unmarried, 
without iſſue, I give it to my ſon Sy 
and his heirs. Lord Hardwicke ſaid, the 
eſtate is to go over only upon one contin- 
gency, of Robert's dying during his minori- 
ty, and the eſtate veſted in him upon his 
coming of age, and ts ſubject to his debts 
on ſpecialty. 390 
A disjunctive at the end of a period ſhall not 


make all the precedent ſentences ſo, if the 


intention appears againſt it. | 391 

H. K. ſuffers a recovery, and declares it ſhall 
enure to the uſe of himſelf, his heirs and 
aſſigns, and to ſuch uſes, &c, as by his will, 
Sc. he ſhould appoint ; the word and may 
be underſtood disjunctively for the word or, 
to ſatisfy the intention of the teſtator, who 
by will appointed the recovery ſhould. 


enure to the uſe of dr C. and J. D. and | 


their heirs, on truſt, 408 
Any words in a will that are ſufficient to ſhew 
the intention of a teſtator, are ſufficient to 
paſs an eſtate,” 40 
R. P. in the deviſe at the end of his will, ſays, 
« All the reſt, reſidue and remainder of 
my goods, chattels and perſonal eſtate, 
together with my real eſtate not herein 


5 


| 


ee before deviſed, I-give to my wife, whom 
J appoint ſole executrix.,” Lord 
 Hirdwicke ſaid, the words together with my 
real eftate, will carry the land and inheri- 
| tance, notwithſtanding they are accompa- 

nied with the words goods, chattels and per- 
nal eſtate. Page 486 
It is ſettled ſince the caſe of Wheeler verſus 

Malroon, in Allen 28. that the reverſion will 

paſs by the words, re/? of my lands, in a de- 


Where a man gives a farm in Dale to A. — 
his heirs, in one part of his will, and i in 
another to B. and his heirs, it is now con- 
ſtrued either a a_jointenancy, or tenancy in 
common, according to the limitation. 493 

When a teſtator gives all his eſtate whatſbever, 
and whereſoever, it comprehends all that he 

| had, real or perſonal. 494 

Doubtful and A words, ought not to 
controul clear and certain expreſſions. 525 


Writ, See Pꝛoceſs, and titles Ne Exeat 
ARegnd, Execution. 


An action brought on the callico a, in which 
the plaintiff ſerved the defendant with a 
copy of a writ, inſtead of a ſpecial capigs, 
and afterwards got the curſitor to alter the 
return of the original; the alteration is er- 
roneous, and. the writ muſt be ſuperſeded. 
62 

"Where error appears on the face of the Eck 
the propereſt courſe is by plea in the court 


where it is returnable. 63 
The copy, though an irregular ſervice, is [till 
an execution of the writ, _.. 64 


After original writs had iſſued under = 
ſeal of this court, they were. altered and 
amended, with the leave of the curſitor, by 
the plaintiff's attorney, and then reſealed; 

the defendant applies to ſuperſede the writs 
on account of the raſures made in them after 
they were ſealed: Lord Hardwicke ſaid, as 


there were no grounds to ſuperſede them, 
eſpecially as the curſitors have declared it to 
'be the courſe of their office, that when their 
clerks are guilty of miſtakes in making out 
the original variant from the præcipe, they 
direct the plaintiff's attorney to ſer them 
right, where miſtakes do not affect the ſub- 
ſtance of the writ. 595 
Where an original writ iſſues from hence, and 


have the cognizance ; but doubtful if they 
have the return. g6 
No perſon after an original writ is ſealed, can 
alter it, without bringing it to be reſealed. 


598 
If 


the miſtakes were merely literal, or verbal, | 


is altered, this court, before the return, 


*4s — 
"a . 


not meddle with them. . 
Original writs. were at firſt commiſſional to 
the courts of common law; for without an | 


| Though in judgment of law, the original is 
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of the Judges there; and” this court will 
Page 598 


original, none of thoſe courts had any 
power to hold a plea; and a judgment 
where there was no original was void ; and 
all the juriſdiction the courts of common 
law have now, is, upon a preſumption of 
_ privilege, OY 5099 


ſuppoſed to be taken out before the capias, 


yet, where the plaintiff has obtained a ver- 
dict, he need not ſue it out, for the ſtatutes 


of jeofails cure the want of it. 599 
The return of the original is mere form ; for 
though made in the ſheriff's name, it never 


goes to him, but is indorſed by the plaintiff's. 


attorney: There is nothing in our bail}- 
wick by which the defendant can be at- 


tached. 600 


If after yer given, the plaintiff had come into 


this court, and ſhewn a variance between 


the writ and præcipe, the court would have 
directed it to be ſet right. 600 
The defendant's attorney ſhould have pleaded 
the variance between the original and the 
declaration in abatement ; but, inſtead of that, 
he pleaded outlawry in bar; and after that, 


If writs are altered after” the return is out, | 
and proceſs iſſued upon them, and filed in 
the court of King's Bench, without having 
them reſealed, it is under the cognizance 


the general iſſue, this is a waver of the ir- 
regularity, 601 


WMrit of ad quod Damnum. 


An application to the court to ſet aſide a writ 


f 


of ad quod damnum, on a ſuggeſtion of ſur- 


prize upon the inhabitants of the neighbour- 
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ing villages, when the inquiſition was taken 
thereon; and for want of a new-road being 
ſet out (in lieu of the road taken away. by 
the perſon who ſued out the writ) in his 
own ground. © Lord Hardwickez on all the 
circumſtances of this caſe, was of opinion, 
there was no ſurprize, nor neceſſary the 
new road ſhould be ſet out by the perſon 
who ſues out the writ, in his own ſoil. Page 
LN cg 8 66 
In caſes upon writs of ad quad damnum, Chis 
court muſt judge according to rules of law. 


| «$4 1 0. 143" "5 I RES 1 70 
The inconvenience to the publick. in theſe 
caſes, is not inquirable here, being a juriſ- 


diction belonging to the quarter · ſeſſions only, 


It is ſufficient if the inquiſition is 1 in 
a fair and open manner. 3 %%0 
Though the appeal is directed to be at the 
next quarter-ſeffions by 8 C I. 3. the 
juſtices may adjourn it to a ſubſequent ſeſ- 
ſions. L 9.97 
Where a new road is made, and the pariſh 
can be at no further expence with regard 
to the old one, inhabitants ought to 
repair the new tof the future: where the 
new road lies in another pariſh, then the 
perſon who ſued out the writ, and his heirs, 
ought not only to make it, but keep it in 
repair. f | 772 


Pounger Chilvzen, gee title Poztion, 
A of 5000 J. out of an eſtate equally 
to a teſtator's children, with remainder 


in the ſame eſtate to his firſt and other 
ſons, the eldeſt ſon ſhall have a ſhare. 


3 were. 
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